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INTRODUCTION. 


"When  a  new  work  is  offered  to  the  public,  and  especially 
when  there  are  several  existing  works  upon  the  subject,  it  is 
expected  that  th^  author  will  state  the  reasons  which  induced 
the  publication.  One  of  the  important  features  of  this  work 
is  that  it  will  be  a  work  for  lawyer  and  student.  The  searcher 
for  a  rule  of  evidence  can  find  what  he  wants  without  trouble,, 
and  the  lawyer  who  desires  a  case  illustrating  a  rule  will  find 
it  useful,  collecting  as  it  does  the  latest  cases. 

The  work  will  present  several  useful  innovations.  The 
rules  of  evidence,  together  with  the  reasons  for  the  same,  are 
treated  rather  more  fully  than  in  such  excellent  works  as 
"  The  Theory  of  Evidence,"  by  Keynolds,  and  Stephen's  "  Di- 
gest of  the  Law  of  Evidence." 

The  latest  cases  are  not  to  be  found  in  the  larger  and  older 
works.  As  one  of  the  older  works  —  Greenleaf,  Best,  Taylor,, 
or  Wharton  —  is  generally  to  be  found  in  the  hands  of  every 
practitioner,  and  accessible  to  every  student,  a  mere  repro- 
duction of  their  works  even  in  new  form  is  unnecessary.  The 
author  has  therefore  made  use  of  the  arrangement  of  Stephen, 
modified  as  he  thought  necessary,  enlarged  by  a  fuller  state- 
ment of  the  rules,  having  made  a  point  of  citing  only  such 
of  the  older  cases  generally  cited  in  the  older  works  as  were 
necessary  or  advisable,  and  having  taken  especial  pains  to 
cite  the  late  cases  through  the  union  illustrating  the  applica- 
tion of  the  rules  of  evidence.  This  feature  of  the  work  makes 
it  especially  desirable  to  the  trial  lawyer,  and  enables  him  at 
a  very  moderate  price  to  supplement  these  older  works  by 
the  latest  utterances  upon  the  subject,  arranged  in  accordance 
with  the  most  logical  order  of  which  the  subject  admits. 

The  student  will  discover  a  considerable  advantage  over  any 
other  work,  finding  in  a  moderate  compass  a  full  discourse  of 
the  law  of  evidence  with  the  benefit  of  the  latest  cases.    The- 
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law  is  changing.  Time  was  when  the  earliest  precedent  was 
of  paramount  authority,  and  later  decisions  were  tested  by 
the  earlier,  and  disregarded  when  not  following  the  earlier. 
But  this  rule  has  been  reversed.  It  is  now  -the  latest  decis- 
ions of  the  courts  of  last  resort  which  are  regarded  as  the 
highest  evidence  of  the  law.  The  rules  of  exclusion  of  over- 
ruled and  obsolete  decisions  and  cumulative  citations  in  law- 
book making  are  hardly  less  important  than  those  of  inclusion, 
and  on  this  point  the  student  and  practitioner  will  find  this 
work  of  value.  The  general  rule  is  first  given,  the  illustra- 
tions immediately  follow  the  rule,  and  the  exceptions  in  the 
order  of  their  frequency.  We  have  attempted  in  many  cases 
to  make  the  general  rules  condensed  treatises,  full  of  valuable 
information.  The  work  is  a  compromise  between  the  works 
of  Greenleaf,  Taylor,  Phillips  and  Koscoe,  on  the  one  side, 
and  those  of  Abbott  and  Stephen  on  the  other.  We  have 
attempted  to  make  the  rules  lucid  and  terse,  conveying,  as  is 
the  function  of  a  law-book  of  the  present  day,  the  information 
which  they  contain  at  a  glance. 

We  have  attempted  another  point  of  great  importance  to 
the  practitioner  in  the  grouping  of  subordinate  rules  around 
the  general  rules.  This  plan  saves  space  and  time.  It  is  of 
immense  service  to  the  practitioner  to  have  what  the  courts 
have  held  to  be  the  law,  grouped  where  it  can  be  read  im- 
mediately. We  claim  this  to  be  a  new  service  which  this 
work  lends  to  the  profession.  The  thousands  of  illustrations 
in  the  context  present  the  latest  knowledge  on  the  subjects 
they  are  designed  to  explain.  It  is  true  that  there  are  numer- 
ous works,  American  and  English,  which  in  the  aggregate 
treat  the  subjects  included  in  this  work;  but  most  of  them 
cover  the  oame  ground  as  the  others,  so  they  are  practically 
duplicates.  Most  of  them  are  several  years  behind  the  decis- 
ions of  the  courts.  In  some  of  these  works  the  law  of  evi- 
dence seems  to  be  regarded  as  a  distinct  body  of  rules,  inde- 
pendent of  the  other  members  of  the  body  of  the  law,  and  the 
efforts  of  the  writers  seem  to  have  been  limited  to  an  expo- 
sition of  those  views.  This  view  is  proper  enough  in  one  aspect, 
but  it  is  nevertheless  a  very  limited  view  of  that  branch  of  the 
law.  It  is  to  be  recollected  that  the  English  law  of  evidence  had 
its  origin  in  the  English  courts,  and  is  perhaps  the  most  perfect 
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example  we  possess  of  what  is  known  as  judge-made  law.  It 
is  substantially  the  creation  of  successive  generations  of  judges 
in  the  courts  of  common  law.  It  grew  up  as  a  thing  of  custom 
and  practice.  It  was  made  by  judges  for  juries,  and  this  fact 
no  doubt  serves  to  explain  many  of  its  peculiarities.  They 
were  founded  largely  on  distrust  of  the  capacity  of  the  tribu- 
nal to  which  the  issues  of  fact  belong.  It  may  be  conjectured 
that  if  trial  by  jury  had  not  been  the  practice  of  the  common 
law  —  if  the  judges  had  acquired  the  power  of  deciding  issues 
of  fact  as  well  as  of  law, —  many  of  the  most  obnoxious  rules 
of  evidence  would  never  have  existed.  The  legislature  has  in- 
terfered mainly  for  the  putting  an  end  to  the  exclusion  of  cer- 
tain classes  of  witnesses.  Certainly  the  most  important  of  the 
statutes  dealing  with  the  law  of  evidence  are  those  which  make 
classes  of  persons,  form-erly  excluded,  competent  to  testify. 

Our  text-books  on  the  law  of  evidence  owe  their  enormous 
bulk  to  the  introduction  of  rules  which  properly  belong  to  the 
substantive  law,  or  to  the  rules  of  pleading  and  practice.  But 
this  is  necessary  from  the  fact  that  the  law  of  evidence  is  not  a 
distinct  body  of  rules  independent  of  the  other  members  of 
the  body  of  the  law ;  that  is,  the  substantive  law  and  law  of 
procedure  are  but  different  members  of  one  harmonious  body, 
l^either  can  have  any  proper  force  or  vigor  without  the  other ; 
thus,  substantive  law  establishes  rights,  and  the  law  of  pro- 
cedure points  out  how  remedies  are  obtained  for  infringement 
of  them.  It  is  substantive  law  which  declares  that  a  person 
shall  enjoy  security  of  person  and  property,  and  defines  the 
nature  of  these  personal  and  property  rights  and  declares  him 
a  Avrong-doer  who  infringes  them.  The  law  of  procedure 
directs  and  controls  the  manner  of  administering  law  for  the 
protection  of  rights  and  provides  remedies  for  injuries  in 
courts  of  law.  The  law  of  procedure  is  made  up  of  pleadings, 
practice  and  evidence.  The  subject  of  pleadings  relates  lo 
the  orderly  presentation  upon  the  record  of  the  contention  of 
the  respective  parties  in  relation  to  the  subject-matter  of  the 
controversy.  Practice  is  that  branch  of  procedure  which 
points  out  in  what  manner  the  various  steps  are  to  be  taken ; 
riot  what  steps  are  to  be  taken,  but  how  they  are  to  be  taken. 
Pleadings  and  evidence  are  very  closely  associated,  and  it  is 
hard  to  draw  the  line  between  them.     It  is  necessary  to  dis- 
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tinguish  two  common  meanings  of  the  word  "evidence"  which 
are  not  unfrequently  confused.  Evidence  sometimes  means 
the  ascertained  facts  from  which  we  infer  the  existence  of 
some  other  fact  or  principle.  It  also  means  the  testimony  of 
persons  as  to  the  existence  of  facts,  from  which  testimony  we 
infer  that  these  or  other  facts  do  or  do  not  exist.  It  is  the 
latter  sense  alone  which  is  appropriate  in  speaking  of  judicial 
evidence.  The  word  "  evidence  "  includes  all  the  legal  means 
which  tend  to  prove  or  disprove  a  fact ;  and  the  law  of  evidence 
in  the  broadest  sense  in  which  it  is  used,  as  the  designation  of 
a  department  of  the  law  of  procedure,  embraces  not  only  what 
matters  may  be  legally  submitted  to  a  tribunal  empowered 
by  law  to  decide  an  issue  of  fact,  but  the  manner  in  which, 
and  the  means  by  which,  and  the  party  by  whom,  those  facts 
may  and  must  be  shown.  The  rules  of  the  law  of  evidence 
are  based  chiefly  on  considerations  relating  to  human  testi- 
mony. Their  fundamental  purpose  is  to  guard  and  test  the 
truthfulness  of  statements  as  to  matters  of  fact  made  in  a 
court  of  justice.  The  farther  question,  what  conclusion  is  to 
be  drawn  from  the  facts  supposing  them  to  be  true,  is  the  sub- 
ject of  few  if  any  specific  rules.  Hules  of  evidence  play  an 
important  part  in  the  administration  of  justice.  They  should 
be  reasonably  and  consistently  enforced  so  as  to  give  cer- 
tainty to  the  law  which  protects  the  rights  of  parties.  The 
law  of  evidence  determines  what  facts  are  deemed  to  be  of 
sufficient  probative  force  to  be  heard  as  tending  to  establish 
the  legal  facts  in  issue,  and  also  the  means  by  which  those 
facts  may  and  must  be  made  apparent.  The  first  part  of  the 
definition  is  called  relevancy ;  the  second  is  called  proof.  The 
general  theory  of  relevancy  excludes  testimony  relating  to 
facts  from  which  no  conclusion  whatever  could  be  drawn  with 
reference  to  the  facts  in  issue.  On  the  other  hand,  in  the  case 
of  what  is  called  "conclusive  proof,"  the  law  directs  that  on 
certain  evidence  the  judge  must  regard  same  fact  as  proved, 
and  reject  any  evidence  offered  against  it.  Between  these 
two  extremes,  the  law  leaves  the  relation  between  facts  in 
evidence  and  facts  in  issue  to  the  unaided  logic  or  common 
sense  of  the  tribunal. 

The  theory  of  l-elevancy,  above  alluded  to,  lies  at  the  root 
of  the  law  of  evidence,  and  requires  some  preliminary  explana- 
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tioB.  The  phrase  is  n6t  one  of  common  use  in  our  text-books, 
and  nothing  like  a  statement  of  the  general  principles  is  to  be 
found  in  thera.  Eoscoe,  for  instance,  simply  states  that  "as 
the  object  of  pleading  is  to  reduce  matters  in  difference  be- 
tween the  parties  to  distinct  and  simple  issues,  so  the  rules  of 
evidence  require  that  no  proof,  oral  or  documentary,  shall  be 
received  that  is  not  referable  to  those  issues.  AU  evidence 
of  matters  which  the  courts  judicially  notice,  or  of  matters 
immaterial,  superfluous  or  irrelevant,  is  therefore  excluded." 
And  again,  "  In  general,  evidence  of  collateral  facts  not  perti- 
nent to  the  issue  is  not  admissible."  We  are  left  to  collect 
from  the  decided  cases  what  things  are  relevant  and  materi«,l, 
and  what  things  are  irrelevant  and  superfluous.  It  will  be 
noticed  that,  unlike  the  rules  of  pleading,  the  rules  of  evidence 
cannot  always  be  based  upon  logical  reasons ;  they  are  based 
upon  such  reasons  as  are  deemed  good  and  sufficient;  that  is, 
many  of  them  depend  entirely  upon  the  notion  of  the  legisla- 
ture or  the  influence  upon  the  court  of  what  is  termed  the 
policy  of  the  law. 

As  to  relevancy,  there  is  a  distinction  between  logical  rele- 
vancy and  legal  relevancy ;  as,  for  illustration,  in  the  trial 
of  one  accused  of  crime,  the  admission  or  confession  of  a 
third  person  that  he  committed  the  crime  is  logically  very 
convincing,  and  in  fact  is  relevant ;  that  is,  it  relates  to  the 
crime  charged  and  the  person  who  committed  it,  but  it  is.  not 
ordinarily  considered  relevant  in  law.  As  before  stated,  there 
is  a  point  on  the  question  of  relevancy  where  it  depends  en- 
tirely upon  the  discretion  of  the  judge,  namely :  in  cases  where 
the  question  is  a  close  one.'as  to  whether  certain  facts  are  too 
remote,  although  connected  with  the  fact  in  issue.  Upon 
such  questions  no  exact  rule  can  be  formulated.  The  distinc- 
tion sometimes  drawn  between  direct  and  circumstantial  evi- 
dence is  of  popular  rather  than  of  legal  interest.  The  fact  in 
issue  may  be  proved  either  by  the  testimony  of  persons  who 
swear  to  it  as  a  matter  of  personal  knowledge,  or  by  the  tes- 
timony of  persons  who  swear  to  other  facts  from  which  the 
existence  of  the  fact  in  issue  is  inferred.  In  the  former  case 
the  evidence  is  said  to  be  direct,  in  the  latter  circumstantial. 
The  probative  force  of  these  two  sorts  of  evidence  has  been 
differently  estimated.    On  the  one  hand,  it  has  been  said  —  and 
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this  we  would  think  is  the  more  popular  view  —  that  a  con- 
clusion ai'rived  at  merely  from  inference  is  not  so  trustworthy 
as  the  positive  assertion  of  a  sane  and  honest  witness  who  tes- 
tifies to  what  he  has  actually  seen  or  heard.  The  explanation 
would  seem  to  be  that  men  have  less  confidence  in  their  own 
powers  of  reasoning  than  in  the  assertions  of  others.  It  is 
hardly  necessary  to  point  out  that  in  both  cases  a  process  of 
inference  is  necessary:' that  we  infer  the  existence  of  the  fact 
from  the  fact  that  the  witness  swears  to  it,  and  that  this  infer- 
ence, like  others,  is  exposed  to  the  chance  of  error.  On  the 
other  hand,  the  numberless  instances  in  which  positive,  direct 
testimony  as  to  matters  of  fact  has  been  subsequently  shown 
to  be  entirely  false  or  erroneous  has  led  to  the  opposite  opin- 
ion, that  circumstantial  is  more  trustworthy  than  direct  evi- 
dence. The  general  rule  is  that  evidence  may  be  given  in  an 
action  or  proceeding  of  the  existence  or  non-existence  of  any 
fact  in  issue,  and  of  any  fact  relevant  to  any  fact  in  issue,  and 
of  no  others.  Relevant  .facts  here  means  simply  facts  —  other 
than  those  in  issue — ^  which  maybe  proved,  and  would  include 
oases  of  relevancy  strictly  so  called — *'.«.,  facts  relevant  in 
the  sense  that  from  their  existence  you  may  infer  the  exist- 
ence of  the  facts  in  issue.  There  are  minor  classes  of  facts, 
not  being  facts  in  issue,  and  not  being  relevant  facts  in  this 
sense,  which  nevertheless  may  be  proved.  For  example,  "facts 
which,  though  not  in  issue,  are  so  connected  Avith  facts  in 
issue  as  to  form  part  of  the  same  transaction,"  and  "facts 
which  are  necessary  to  be  known  to  explain  or  introduce  a 
fact  in  issue,"  may  be  proved ;  but  to  say  that  they  are  rele- 
vant tends  to  obscure  the  theory  of  relevancy.  What  facts, 
then,  are  to  be  regarded  as  relevant  to  facts  in  issue?  Our 
law,  as  we  have  seen,  makes  no  attempt  to  answer  this  ques- 
tion otherwise  than  by  the  enumeration  of  decided  cases. 
Sir  J.  Stephen,  in  his  very  useful  digest,  borrows  the  general 
definition  of  relevancy  from  a  pamphlet  on  the  theory  of 
relevancy  for  purposes  of  judicial  evidence,  by  George  C. 
Glifford  Whitworth,  Bombay,  1875,  which  is  stated  as  follows : 
"  Facts,  whether  in  issue  or  not,  are  relevant  to  each  other 
when  one  is,  or  probably  may  be,  or  probably  may  have  been, 
the  cause  of  the  other,  the  effect  of  the  other,  the  effect  of 
the  same  cause,  the  cause  of  the  same  effect, —  or  when  the 
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one  shows  that  the  other  must  or  cannot  have  occurred,  or 
probably  does  or  did  not  exist,  or  that  any  fact  does  or  did 
exist  or  not,  which  in  common  course  of  events  would  either 
have  caused  or  have  been  caused  by  the  other."  There  is 
little  doubt  that  this  is  a  correct  statement  of  the  general 
principle  embodied  in  the  decided  cases.  Facts  may  be  proved 
from  which  legitimate  inferences  may  be  drawn  as  to  the  ex- 
istence of  the  facts  disputed  at  the  trial,  and  this  inference 
depends  on  the  existence  of  a  casual  connection  between  the 
two  sets  of  facts.  It  is  perhaps  hardly  necessary  to  give  in- 
stances in  illustration  of  the  geaeral  definition  of  things  rele- 
vant. The  conduct  of  a  person  charged  with  an  offense  is  one 
of  the  most  common  and  the  most  obvious  cases.  Thus,  "  any 
fact  which  supplies  a  motive  for  such  an  act,  or  which  consti- 
tutes preparation  for  it,  any  subsequent  conduct  of  such  per- 
son which  appears  to  have  been  influenced  by  any  such  act, 
and  any  act  done  in  consequence  of  any  such  act  by  or  by  the 
authority  of  that  person,"  may  lead  to  inferences  as  to  the 
act  itself. 

The  limit  of  relevancy  is  sometimes  expressed  by  saying 
that  collateral  facts  are  not  admissible  in  evidence  unless  per- 
tinent to  the  issue ;  but,  as  usual,  we  are  left  to  collect  the 
meaning  of  "  collateral  "  from  the  decided  cases.  The  typical 
case  is  perhaps  that  of  Holcombe  v.  Hevvson,^  where,  on  a 
question  whether  the  beer  supplied  by  plaintiff  to  defendant 
was  good,  the  plaintiff  was  not  allowed  to  prove  that  the  beer 
he  supplied  to  his  other  customers  was  good.  All  proof  of 
fa'cts  which  merel}'^  tends  to  create  an  unjust  prejudice,  or  un- 
duly to  influence  the  jury,  or  occupy  the  time  of  the  court  in 
irrelevant  inquiries,  is  inadmissible;  but  if  the  proof  be  di- 
rectly or  indirectly  pertinent  to  thejssue,  it  will  be  admitted, 
which  seems  to  come  to  this :  that  mere  similarity  in  circum- 
stances or  coincidence  in  time  will  not  make  one  fact  relevant 
to  another,  unless  some  casual  connection  between  them  is 
made  apparent.  Thus,  in  the  beer  case  above  mentioned,  the 
evidence  might  have  been  made  relevant  by  showing  that  the 
beer  supplied  to  all  the  customers  was  the  same.  The  excep' 
tions  to  the  rule  excluding  collateral  evidence  will  be  found, 
to  be  cases  that  have  been  brought  within  the  general  rule  of; 

1 3  Campbell,  391.  ■         —  • 
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relevancy.  Some  bond  of  connection,  as  cause  and  effect,  will 
be  found  to  have  been  established  between  them.  Thus, 
when  the  intention  of  an  act  is  in  question, —  as  in  the  case  of 
a  man  accused  of  setting  fire  to  his  house  in  order  to  get  in- 
surance money, —  other  instances  of  similar  acts,  as  that  the 
prisoner  had  previously  had  two  houses  burned,  each  being 
insured,  and  the  insurance  money  having  been  paid,  may  be 
adduced. 

Another  instance  of  departure  from  the  logical  theory  of 
relevancy  is  the  evidence  of  opinion.  The  broad  rule,  tO' 
which  the  ancient  law  scarcely  knew  an  exception,  is  that 
testimony  can  relate  merely  to  facts,  and  that  the  inferences- 
from  them  are  to  be  made  by  the  jury.  But  this  general  rule 
has  been  broken  in  upon  by  the  admission  of  various  classes 
of  exceptions,  all  resting  on  the  common  ground  of  necessit}^ 
While  the  general  rule  is  that  the  fact  that  any  person  is  of 
opinion  that  a  fact  in  issue  or  relevant  to  the  issue  does  or 
does  not  exist  is  not  regarded  as  relevant  to  the  existence  of 
such  fact,  a  distinction  must  be  drawn  between  the  two  senses- 
in  which  the  word  "opinion"  may  be  used.  In  common  par- 
lance the  belief  of  a  scientific  witness  on  some  technical  point, 
and  the  belief  of  an  ordinary  witness  as  to  some  fact  per- 
ceived by  himself,  would  with  equal  propriety  be  described 
as  opinion.  The  opinion  in  each  case  is  the  result  of  a  process 
of  reasoning.  In  each  case  one  reasons  from  a  number  of 
facts  to  a  conclusion.  The  belief  of  a  person  in  a  question  of 
personal  identity  is  based  on  a  number  of  facts  as  to  which  he 
has  no  doubt— <?.  p'.,  the  size,  the  build,  the  gait,  the  clothes 
of  the  person  in  question.  The  law,  however,  draws  a  broad 
distinction  between  this  kind  of  inference  and  the  open  and 
deliberate  inference  as  to  matters  not  directly  perceived  bv 
the  senses.  It  distinguishes  between  facts  and  inferences, 
holding,  in  disregard  of  psychology,  that  the  former  are  di- 
rectly perceived ;  but  it  does  not  insist  upon  absolute  cer- 
tainty in  the  perception.  A  witness  may  "believe,"  or 
"think,"  or  "be  of  opinion,"  that  he  saw  A.  on  a  certain  dav, 
or  he  may  say  positively  that  he  did  see  him.  The  strength 
of  his  persuasion  will  be  considered  by  the  tribunal,  but  his 
evidence  will  not  be  rejected  because  his  persuasion  is  weak. 
By  opinion,  then,  is  meant  not  merely  a  lower  degree  of  per- 
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suasion,  a  more  feeble  belief,  but  a  belief  held  as  the  result  of 
inference  and  not  of  direct  perception.  There  is  nothing  in 
the  feebleness  with  which  a  witness'  belief  in  the  existence 
of  a  fact  is  expressed  or  held  to  make  it  irrelevant.  But  as  a 
general  rule,  opinion  in  the  other  sense  is  not  admissible  in 
evidence  at  all.  It  is  the  business  of  the  tribunal,  of  the  jury, 
to  form  such  opinion  for  themselves.  Indeed,  the  exclusion 
of  opinion  in  evidence  is  put  on  this  very  ground  in  some  of 
the  decided  oases.  But  the  general  rule  has  its  exceptions, 
which  maj''  almost  all  be  included  "  in  the  opinion  of  experts." 
In  matters  of  science  and  skill  requiring  special  study  and 
education,  the  opinions  of  persons  so  qualified — experts  — 
may  be  given  in  evidence.  But  an  expert  cannot  give  an 
opinion  as  to  the  existence  of  the  facts  on  which  his  opinion 
is  based,  although  of  course  he  may  testify  to  them  if  he  has 
perceived  them  himself. 

The  effect  of  a  presumption  — presumptio  faoti,  as  distin- 
guished from  presumptio  juris,  or  conclusive  proof  —  is  to 
throw  the  burden  of  proof  on  the  party  who  denies  it  as  a 
matter  of  fact.  Writers  on  the  law  of  evidence  generally 
distinguish  between  presumptions  of  law  and  presumptions 
of  fact  —  the  latter  being,  the  former  not  being,  rebuttable  by 
counter-evidence.  Presumptions  of  law  are,  in  reality,  rules 
of  law  and  part  of  the  law  itself,  and  the  court  may  draw  the 
inference  whenever  the  requisite  facts  are  developed.  Some 
regard  it  as  falling  properly  under  specific  divisions  of  the 
substantive  law.  Presumptions  of  this  sort  are  an  indirect 
way  of  expressing  some  legal  principle.  Presumptions  of 
fact,  i.  e.,  conclusions  which  on  certain  evidence  must  be 
adopted  by  the  court  until  and  unless  they  are  disproved  by 
counter-evidence,  are  cases  in  which  the  task  of  inference  is 
taken  out  of  the  hands  of  the  jury  altogether.  Besides  these 
two  classes  of  presumptions,  and  along  with  them,  there  are 
presumptions,  i.  e.,  inferences  from  facts,  within  the  province 
of  the  jury  itself..  These  are  neither  more  nor  less  than  vari- 
ous degrees  of  probability  in  cases  of  circumstantial  evidence. 
The  distinctions  made  by  the  leading  text-books  of  violent, 
probable,  light  or  rash  are  of  no  value.  Presumptive  evidence, 
and  the  presumptions  of  proofs  to  which  it  gives  rise,  are  not 
indebted  for  their  probative  force  to  any  rules  of  positive 
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law ;  but  juries,  in  inferring  one  fact  from  others  which  have 
been  established,  do  nothing  more  than  apply,  under  the  sanc- 
tion of  the  law,  a  process  of  reasoning,  the  force  of  which 
rests  on  experience  and  observation,  and  such  inferences  are 
presumptions  of  fact.  The  effect  of  presumptions  may  be 
compared  with  that  of  estoppel.  The  former  establishes 
against  a  party  a  conclusion  which  stands  unless  and  until  he 
positively  disproves  it.  By  estoppel  a  party  is  prevented 
from  disproving  a  fact  which  he  has  actually  or  constructively 
asserted. 

Certain  classes  of  facts  are  protected  from  disclosure  on 
various  grounds.  Thus,  no  person  can  be  compelled  to  dis- 
close communications  made  to  him  by  his  wife  during  mar- 
riage, and  servants  of  the  state  cannot  be  compelled  to  give 
evidence  of  official  matters  without  the  consent  of  the  head 
of  the  department  to  which  they  belong.  But  perhaps  the 
most  important  case  is  that  of  communications  between  lawyer 
and  client.  The  lawyer  is  not  allowed  to  disclose  any  com- 
munications without  the  client's  consent,  nor  can  the  client 
be  compelled  to  disclose  such  communications  himself.  The 
rule,  however,  will  not  extend  to  communications  in  further- 
ance of  anj'  crime  or  fraud. 

In  attempting  to  give  an  outline  of  the  law  of  evidence,  we 
start  with  the  fundamental  principle  that  the  great  object  in 
■judicial  evidence  is  the  discovery  of  truth.  Any  attempt  to 
impose  a  particular  logical  theory  upon  the  judges  or  the  legal 
profession  would  be  sheer  nonsense;  and  we  doubt  whether 
any  branch  of  the  law  is  so  difficult  to  arrange  in  a  complete 
and  satisfactory  manner. 

The  principles  of  evidence  cannot  be  embodied  in  rigid  and 
lifeless  formulas  which  deny  adaptation  to  new  conditions  in 
human  affairs.  They  admit  of  expansion  and  of  frequent  ex- 
ception whenever  it  is  needed  in  order  to  demonstrate  the 
truth.  A-  different  view  of  the.  law  of  evidence  might  be  ex- 
tremely subversive  of  justice.  The  law  of  evidence  as  a  system 
is  based  both  upon  principles  and  upon  rules  which,  when  not 
prescribed  in  statutes,  arise  out  of  precedents  in  decided  cases. 
The  rule  is  an  exposition  of  the  principle,  but  it  is  based  upon 
judicial  experience  in  the  investigation  of  controversies  by 
means  of  testimony,  and  is  necessarily  influenced  by  what  may 
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be  the  existing  condition  of  things.  It  is  well,  though  some- 
what elementary,  to  observe  that  in  the  application  of  the  prin- 
ciples of  the  law  of  evidence  to  the  investigation  of  the  truth  in 
a  controversy  over  an  alleged  matter  of  fact,  the  aim  is  to 
confine  the  proof  only  within  the  bounds  of  what  is  competent 
and  satisfactory  evidence,  and  that  by  competent  evidence  is 
meant  such  as  the' nature  of  the  thing  to  be  proved  requires, 
and  that  by  satisfactory  evidence  is  meant  such  as  shall  suffice 
to  satisfy  the  unprejudiced  mind.  If  some  rule  of  evidence 
is  alleged  to  militate  against  the  competency  of  the  species  of 
proof  offered,  I  suppose  it  should  comply  with  two  conditions 
to  satisfy  the  mind  as  to  its  force.  It  should  appear  that  it 
was  established  upon  a  sufficient  precedent  fitting  the  case, 
and  that  the  nature  of  the  thing  to  be  proved  did  not  require 
any  exception  to,  or  modification  of,  the  supposed  rule. 

Mere  number  of  citations  of  cases  is  not  the  only  or  the 
chief  test  of  value  in  a  law-book,  and  the  author  has  in  this 
work  carefully  ruled  out  those  that  are  clearly  obsolete.  A 
special  feature  is  the  "running  in"  of  questions  of  minor  im- 
portance, whereby  a  great  saving  of  space  is  made.  In  order 
to  add  to  the  utility  of  this  work,  we  have  used  the  familiar 
but  always  serviceable  device  of  placing  the  contents  at  the 
head  of  each  chapter-,  subdividing  the  context,  and  giving 
the  text  at  the  head  of  each  subdivision. 

We  follow  in  the  main  the  divisions  adopted  by  Eoscoe  and 
other  elementary  writers,  viz. :  1st.  "What  facts  may  be  proved 
in  a  court  of  law ;  2d.  By  what  kind  of  evidence  they  must  be 
proved;  and  3d.  By  whom,  and  in  what  manner,  the  evidence 
must  be  produced.  We  have  not  attempted  to  follow  out 
the  matters  into  their  minute  ramifications.  We  think,  how- 
ever, that  any  one  who  makes  himself  thoroughly  acquainted 
with  the  contents  of  this  work  will  know  fully  and  accurate!}' 
all  the  leading  principles  and  rules  of  evidence  which  occur  in 
actual  practice.  We  find  every  text-writer  striving  to  draw 
the  line  between  the  theory  on  which  the  rules  of  evidence 
depend,  and  the  rules  of  evidence  themselves.  This  they 
have  found  to  be  a  difficult  undertaking.  It  has  been  sug- 
gested, with  great  plausibility,  that  the  simplest  way  of  stat- 
ing the  law  of  evidence  would  be  to  omit  all  reference  to  the 
relevancy  of  facts,  and  to  lay  down  a  series  of  rules  as  to  the 
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classes  of  facts  of  which  proof  is  or  is  not  admissible.  It  has 
also  beea  said  that  such  a  way  of  treating  the  subject  is 
more  convenient  for  the  practitioner  than  any  arrangement 
yet  adopted,  as  the  law,  as  distinguished  from  the  theofy  of 
judicial  evidence,  is  the  work  of  many  generations  of  judges, 
who  have  worked  it  out. 

Every  person  who  attempts  to  state  the  rules  of  evidence 
without  a  rigid  theory  as  to  the  value  of  pleadings  and  prac- 
tice, allowing  himself  to  be  guided  entirely  by  the  decided 
cases,  will  be  led  into  a  labyrinth  of  indeterminable  contra- 
dictions ;  and  I  defy  any  person  to  compose  a  consistent  work 
on  practice  evidence  if  he  follows  all  the  decided  cases.  It  is 
hardly  necessary  to  say  that  with  such  difficulties,  in  order 
to  give  only  what  is  incontestable,  we  must  limit  ourselves  to 
general  lines. 

The  plan  followed  in  this  work  has  prevented  the  introduc- 
tion of  long  critical  dissertations  on  controverted  points.  A 
continuous  system  of  citations  gives  the  reader  the  means  of 
verifying  by  their  sources  all  the  propositions  of  the  text.  In 
these  citations  I  have  strictly  confined  myself  to  the  leading 
cases, —  I  mean  to  the  latest  cases  in  the  courts  of  last  resort. 
I  know  that  to  persons  little  acquainted  with  the  law  of  evi- 
dence many  other  developments  would  have  been  useful,  but 
I  am  unaccustomed  to  doing  over  again  what  has  been  done 
.and  well  done.  Abbott,  Lawson,  Eoscoe,  Taylor,  Rice,  Wood 
and  others  are  now  in  the  hands  of  most  practitioners.  Those, 
I  say,  who  will  consult  these  excellent  works,  will  find  in  them 
the  explanation  of  a  multitude  of  points  upon  which  I  have 
been  compelled  to  be  very  succinct.  I  believe  that  I  have 
neglected,  among  modern  authorities,  no  source  of  informa- 
tion. Thanks  to  the  thorough  studies  of  which  these  ques- 
tions have  been  the  subject  for  centuries,  a  problem  that 
would  formerly  have  been  deemed  impossible  has  reached  a 
solution  which  leaves  room  for  much  uncertainty,  but  which 
is  amply  sufficient  for  the  demands  of  the  practitioner.  It  ig 
of  small  importance  to  our  present  object  to  carry  this  deli- 
cate analysis  farther,  and  to  endeavor  to  reconstruct  in  some 
manner,  on  the  one  hand,  the  theory,  on  the  other  the  prac- 
tice, of  the  great  subject.  When  I  for  the  first  time  conceived 
a,  work  on  evidence,  what  I  wished  to  write  was  in  fact  the 
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rules,  in  which  decided  cases  would  have  had  scarcely  any 
part  But  I  have  learned  since  that  a  rule  of  evidence  is  not 
a  mere  play  of  abstraction ;  that  in  it  pleadings,  procedure 
and  the  discretion  of  the  judge  make  up  the  major  part. 

All  we  propose  to  do  is  to  collate  the  work  of  the  judges 
and  put  it  into  a  concise  form  for  the  use  of  the  profession. 

Geo.  W.  Beadnee. 
November  10,  1894 
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RULES  OF  EVIDENCE. 


CHAPTER  I. 


PRELIMINARY  OBSERVATIONS. 


EVIDENCE  —  DEFINITION  OF. 

i  1.  In  general. 

2.  Primary. 

3.  Secondary. 

4.  Positive. 

5.  Presumptive. 

6.  Hearsay. 

7.  Parol. 


§  8.  Circumstantial. 
9.  Conclusive. 

10.  Direct 

11.  Extrinsic. 
13.  Cumulative. 

13.  Competent. 

14.  Relevant 

15.  Moral. 

16.  Satisfactory. 


EVIDENCE  —  DEFINITION  OF. 

§  1.  In  general. —  The  word  "  evidence,"  in  legal  acceptation, 
includes  all  the  means  by  which  any  alleged  matter  of  fact, 
the  truth  of  which  is  submitted  to  investigation,  is  established 
or  disproved,'  or  it  is  whatever  is  exhibited  to  a  court  or  jury, 
whether  it  be  by  matter  of  record,  or  writing,  or  by  the  testi- 
mony of  witnesses,  in  order  to  enable  them  to  pronounce  with 
certainty  concerning  the  truth  of  any  matter  in  dispute ;  ^  or  it 
is  that  which  is  legally  submitted  to  a  jury  to  enable  them  to 
decide  upon  the  questions  in  dispute  or  issue,  as  pointed  out 
by  the  pleadings  and  distinguished  from  all  argument  or  com- 
ment.' 

Evidence  may  be  considered  with  reference  to :  (1)  The 
nature  of  the  evidence.  (2)  The  object  of  the  evidence.  (3)  The 
instruments  of  evidence.     (4)  The  effect  of  evidence. 

As  to  its  nature,  evidence  may  be  considered  with  reference 
to  its  being:  (1)  Primary  evidence.  (2)  Secondary  evidence. 
(3)  Positive.    (4)  Presumptive.    (5)  Hearsay.    (6)  Admissions. 


>  Starkie  Ev.  10 ;  1  Greenl.  Ev.  3. 
»  Bao.  Abr.,  tit  Ev. 
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§  2.  Primary  evideuee. —  Primary  evidence  is  the  best  evi- 
dence the  case  admits  of.  Thus,  for  example,  when  a  written 
contract  has  been  entered  into,  and  the  object  is  to  prove 
what  it  was,  it  is  requisite  to  produce  the  original  writing  if 
it  is  to  be  obtained,  and  in  that  case  no  copy  or  other  inferior 
evidence  will  be  received. 

§  3.  Secondary  evidence. —  Secondary  evidence  is  that  spe- 
cies of  proof  which  is  admissible  on  the  loss  of  primary  evi- 
dence, and  which  becomes  by  that  event  the  best  evidence. 
While  it  has  been  decided  that  there  are  no  degrees  in  sec- 
ondary evidence,  and,  when  a  party  has  laid  the  foundation 
for  such  evidence,  he  may  prove  the  contents  of  a  deed  by 
parol,  yet  after  proof  of  the  due  execution  of  the  original 
the  contents  should  be  proved  by  a  counterpart,  if  there  be 
one,  for  this  is  the  next  best  evidence ;  and  it  seems  that  no 
evidence  of  a  mere  copy  is  admissible  until  proof  has  been 
given  that  the  counterpart  cannot  be  produced. 

§  4.  Positive  evidence, —  Positive  or  direct  evidence  is  that 
which,  if  believed,  establishes  the  truth  of  a  fact  in  issue,  and 
does  not  arise  from  any  presumption.  Evidence  is  direct  and 
positive  when  the  very  facts  in  dispute  are  communicated  by 
those  who  have  the  actual  knowledge  of  them  by  means  of 
their  senses.* 

§  5.  Presumptive  evidence. —  Presumptive  evidence  is  that 
which  is  not  direct,  but  where,  on  the  contrary,  a  fact  which 
is  not  precisely  known  is  presumed  or  inferred  from  one  or 
more  other  facts  or  circumstances  which  ai?e  known.^ 

§6.  Hearsay. —  Hearsaj'' is  the  evidence  of  those  who  re- 
late, not  what  they  know  themselves,  but  what  they  have 
heard  from  others.  Such  mere  recitals  or  assertions  cannot 
be  received  in  evidence  for  many  reasons,  but  principally  for 
the  following:  First,  that  the  party  making  such  declarations 
is  not  on  oath.  And  secondly,  because  the  party  against 
whom,  if  it  operates,  has  no  opportunity  of  cross-examination. 

§  7.  Parol  evidence.— The  testimony  of  witnesses  is  called 
parol  evidence,  or  that  which  is  given  viva  voce,  as  contradis- 
tinguished from  that  which  is  written  or  documentary. 

§  8.  Circumstantial. —  Circumstantial  evidence  is  the  proof 
of  facts  which  usually  attend  other  facts  sought  to  be  proved ; 

1 1  Starkie  Ev.  19.  2 1  Starkie  Ev.  18. 
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that  which  is  not  direct  evidence.  Thus,  when  a  witness  tes- 
tifies that  a  man  was  stabbed  with  a  knife,  and  that  a  piece 
of  the  blade  was  found  in  the  wound,  and  it  is  found  to  fit 
exactly  with  another  part  of  the  blade  found  in  the  possession 
of  the  prisoner,  the  facts  are  directly  attested,  but  they  only 
prove  circumstances,  and  hence  this  is  called  circumstantial 
evidence.  Circumstantial  evidence  is  of  two  kinds,  namely, 
certain  and  uncertain,  It  is  certain  when  the  conclusion  in 
question  necessarily  follows;  as,  where  a  man  had  received  a 
mortal  wound  and  it  was  foujid  that  the  impression  of  a 
bloody  left  hand  had  been  made  on  the  left  arm  of  the  de- 
ceased, it  was  certain  that  some  other  person  than  the  deceased 
must  have  made  such  mark.  But  it  is  uncertain  whether 
the  death  was  caused  by  suicide  or  by  murder,  and  whether 
the  mark  of  the  bloody  hand  was  made  by  the  assassin  or 
by  a  friendly  hand  that  came  too  late  to  the  relief  of  the  de- 
ceased. 

§  9.  Conclusive. —  Conclusive  evidence  is  that  which,  while 
uncontradicted,  satisfies  the  jury  and  judge;  it  is  also  that 
which  cannot  be  contradicted. 

§  10.  Direct. —  Direct  evidence  is  that  which  applies  im- 
mediately to  Va.%  factum probandum  without  any  intervening 
process,  as  if  A.  testifies  that  he  saw  B.  inflict  a  mortal  wound 
on  C,  of  which  he  immediately  died. 

§11.  Extrinsic. —  Extrinsic  evidence  is  external  evidence, 
or  that  which  is  not  contained  in  the  body  of  an  agreement, 
contract  and  the  like. 

§  12.  Cumulative. —  Cumulative  evidence  is  evidence  of  the 
same  kind  to  the  same  point.  Thus,  if  a  fact  is  attempted  to 
be  proved  by  the  verbal  admission  of  a  party,  evidence  of  an- 
other verbal  admission  of  the  same  fact  is  cumulative. 

§  13.  Competent. —  By  competent  evidence  is  meant  that 
which  the  very  nature  of  the  thing  to  be  proved  requires,  as 
the  fit  and  appropriate  proof  in  the  particular  case. 

§  14.  Relevant. —  By  this  term  is  understood  the  evidence  ' 
which  is  applicable  to  the  issue  joined.     It  is  relevant  when  it 
is  applicable  to  the  issue  and  ought  to  be  received ;  it  is  irrel- 
evant when  it  does  not  apply  and  ought  to  be  excluded. 

8  15.  Moral  evidence. —  By  moral  evidence  is  meant,  not 
only  that  kind  of  evidence  which  is  employed  on  subjects 
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connected  with  moral  conduct,  but  all  the  evidence  which  is 
not  obtained,  either  from  intuition  or  from  demonstration.^ 

§  16.  Satisfactory. —  By  satisfactory  evidence  is  intended 
that  amount  of  proof  which  ordinarily  satisfies  an  unpreju- 
diced mind  beyond  reasonable  doubt.  That  is  to  say,  that 
which  is  sufficient  to  satisfy  the  mind  and  conscience  of  a 
common  man ;  and  so  to  convince  him  that  he  would  venture 
to  act  upon  that  conviction  in  matters  of  the  highest  concern 
and  importance  to  his  own  interest. 

1  Oambier's  Moral  Ev.,  p.  121. 
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13.  In  criminal  cases. 

§  1.  Relevancy  —  Meaning  of. —  The  meaning  of  the  word 
"  relevant,"  as  applied  to  testimony,  is  that  it  directly  touches 
upon  the  issue  which  the  parties  have  made  by  their  plead- 
ings, so  as  to  assist  in  getting  at  the  truth  of  it,  or  that  any 
two  facts  to  which  it  is  applied  are  so  related  to  each  other 
that  according  to  the  common  course  of  events  one,  either 
taken  by  itself  or  in  connection  with  other  facts,  proves  or 
renders  probable  the  past,  present  or  future  existence  or  non- 
existence of  the  other.  It  comes  from  the  French  "reliever," 
which  means  to  assist.  Any  evidence  which  will  assist  in 
knowing  which  party  speaks  the  truth  of  the  issue  is  rele- 
vant. In  determining  whether  evidence  is  relevant,  all  the 
issues  must  be  kept  in  view,  as  it  may  be  admissible  as  to  one 
though  not  as  to  another.'  So  facts  which,  though  not  in 
issue,  are  so  connected  with  a  fact  in  issue  as  to  form  part  of 
the  same  transaction  or  subject-matter,  are  deemed  to  be 
relevant  to  the  fact  with  which  they  are  so  connected.^    Thus 

iDilleber  v.  Home  Life  Ins.  Co.,       ^  paine  v.  Farr,  118  Mass.  74. 
69  N.  Y.  256. 
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facts  which  are  the  occasion,  cause  or  effect,  immediate  or 
otherwise,  of  relevant  facts  or  facts  in  issue,  or  which  consti- 
tute the  state  of  things  under  which  they  happened,  or  which 
afford  an  opportunity  for  their  occurrence  or  transaction,  are 
relevant.  And  facts  not  otherwise  relevant  are  relevant  if 
they  are  inconsistent  with  any  fact  in  issue  or  relevant  fact ; 
or  if  by  themselves,  or  in  connection  with  other  facts,  they 
make  the  existence  or  non-existence  of  any  fact  in  issue,  or 
relevant  fact,  highly  probable  or  improbable. 

Indecency  of  evidence  is  no  objection  to  its  being  received 
where  it  is  necessary  to  the  decision  of  a  civil  or  criminal 
right.  But  evidence  offered  in  support  of  immaterial  issues 
may  be  rejected  by  the  court,  although  not  objected  to  by 
either  party.'  Sir  J.  Stephen,  in  his  Digest  of  the  Law  of  Evi- 
dence (article  9),  states  the  rule  to  be,  that  "Facts  necessary 
to  be  known  to  explain  or  introduce  a  fact  in  issue,  or  relevant 
or  deemed  to  be  relevant  to  the  issue,  or  which  support  or 
rebut  an  inference  suggested  by  any  such  fact,  or  which  estab- 
lish the  identity  of  any  thing  or  person  whose  identity  is  in 
issue,  or  is  deemed  to  be  relevant  to  the  issue,  or  which  fix 
the  time  or  place  at  which  any  such  fact  happened,  or  which 
show  that  any  document  produced  is  genuine  or  otherwise, 
or  which  show  the  relation  of  the  parties  by  whom  any  such 
fact  was  transacted,  or  which  afforded  an  opportunity  for  its 
occurrence  or  transaction,  or  w^hich  are  necessary  to  be  known 
in  order  to  show  the  relevancy  of  other  facts,  are  deemed  to  be 
relevant  in  so  far  as  they  are  necessary  for  those  purposes  re- 
spectively." In  other  words,  it  is  relevant  to  put  in  evidence 
any  circumstance  which  tends  to  make  the  proposition  at 
issue  either  more  or  less  probable.^  And  great  latitude  is  al- 
lowed in  the  reception  of  circumstantial  evidence,  and  the 
competency  of  a  collateral  fact  is  not  to  be  determined  hy 
the  conclusiveness  of  the  references  it  may  afford  as  to  the 
litigated  fact.  It  is  enough  if  it  may  tend,  even  in  a  slight 
degree,  to  assist  a  determination  of  the  truth.' 

§  2.  Illustrations. —  (1)  On  the  trial  of  an  action  upon  a 
contract  relating  to  patent  rights,  plaintiff  claimed  that  it  had 

1  Corning  v.  Corning,  6  N.  Y.  100.        'Holmes  v.  Goldsmith,  147  U.  S. 

2  Ostrander  v.  Snyder,  73  Hun,  378 ;     150. 
57  N.  Y.  State  Rep.  289. 
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been  modified,  while  defendant  alleged  that  it  had  been  utterly- 
abandoned  and  canceled,  and  the  defendant  to  sustain  his 
position  introduced  a  letter  from  plaintiff  to  defendant  in 
which  he  referred  to  the  fact  that  the  contract  was  canceled 
by  mutual  consent.  Upon  plaintiff's  redirect  examination  he 
stated  that  he  wrote  the  letter  because  he  saw  an  article  in  a 
newspaper  giving  the  public  to  understand  that  the  defendant 
owned  the  patent.  The  plaintiff  wasjthen  allowed  to  put  such 
newspaper  in  evidence  ^ 

(2)  If  the  mailing  of  any  loan  by  a  party  is  denied,  evidence 
of  his  poverty  at  the  time  is  competent  as  tending  to  disprove 
it.  Thus,  in  an  action  on  a  note  alleged  to  have  been  given 
for  money  loaned,  the  defense  being  that  the  note  is  a  forgery 
and  the  loan  a  fiction,  evidence  tending  to  prove  the  paj^ee's 
want  of  means  to  make  the  loan,  and  evidence  tending  to 
show  that  the  maker  was  a  borrower  of  money,  is  admissible.^ 
So,  to  fortify  the  presumption  of  payment  from  great  lapse  of 
time,  testimony  that  the  debtor  has  been  in  good  and  the 
creditor  in  poor  circumstances  during  such  time  is  admissible.^ 

(3)  It  is  undoubtedly  the  general  rule  that,  when  a  wit- 
ness has  been  proved  to  have  made  contradictory  statements, 
his  evidence  cannot  be  supported  by  proving  that  at  other 
times  he  had  made  statements  in  harmony  with  his  evidence. 
There  are,  however,  well  settled  exceptions  to  the  rule;  thus, 
when  the  witness  is  charged  with  giving  his  testimony  under 
the  influence  of  some  motive  prompting  him  to  make  a  false 
or  colored  statement,  it  may  be  shown  that  he  made  similar 
declarations  at  a  time  when  the  imputed  motive  did  not  exist. 
So  in  contradiction  of  evidence  tending  to  show  that  the  ac- 
count of  the  transaction  given  by  the  witness  is  a  falsification 
of  late  date,  it  may  be  shown  that  the  same  account  was  given 
by  him  before  its  ultimate  operation  and  effect  arising  from 
a  change  of  circumstances  could  have  been  foreseen.* 

1  Minor  v.  Barron  et  al.,  131  N.  Y.  Wharton's  Bv.,  g  570;  Greenl.  Ev., 
677;  43  N.  Y.  State  Rep.  930;  Wein-  §  469;  Robb  v.  Hackley,  23  Wend, 
berg  V.  Kran,  44  id.  126  (Feb.  1, 1892).  50 ;  Dudley  v.  Bolles,  24  id.  471 ;  Her- 

2  Dryer  v.  Brown,  28  N.  Y.  State  rick  v.  Sraitli,  13  Hun.  446 :  Hotoh- 
Eep.  695 ;  52  Hun,  321.  kiss  v.  Germania  F.  Ins.  Co.,  5  id.  90 ; 

3  In  the-Matter  of  Keenan,  56  N.  Y.  Matter  of  Hesdra,  28  N.  Y.  State  Rep. 
State  Rep.  137  (Nov.  17,  1893).  810 ;  119  N.  Y.  615. 

4  Gilbert  v.  Sage,  57  N.  Y.  639; 
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(4)  Proof  of  the  happening  of  a  prior  accident  in  the  same 
place  is  held  to  be  competent  upon  the  ground  that  it  tends 
to  show  that,  tested  by  actual  use,  the  place  of  the  accident 
has  been  demonstrated  to  be  unsafe  and  dangerous.  And  it 
seems  that,  where  it  is  shown  that  the  conditions  are  similar, 
evidence  of  the  occurrence  of  an  accident  in  some  other  place 
may  be  proper  for  the  same  purpose.' 

§  3.  Evidence  must  ]be  within  tlie  issue. —  The  first  rule 
governing  in  the  production  of  evidence  is  that  the  evidence 
offered  must  correspond  with  the  allegations  and  be  relevant 
to  facts  put  in  controversy  by  the  pleadings.^  It  is  a  funda- 
mental rule  that  judgment  shall  be  "  secunduvi  allegata  et 
probata"  and  any  departure  from  that  rule  is  certain  to  pro- 
duce surprise,  confusion  and  injustice;  for  pleadings  and  a  dis- 
tinct issue  are  essential  in  every  system  of  jurisprudence,  and 
there  can  be  no  orderly  administration  of  justice  without  them. 
If  a  party  can  allege  one  cause  of  action  and  then  recover 
upon  another,  the  complaint  will  serve  no  useful  purpose,  but 
will  rather  ensnare  and  mislead  his  adversary.  To  allow  a 
part}^  to  recover  upon  a  different  cause  of  action  from  that 
stated  in  his  pleading  is  to  ignore  the  whole  office  of  a  plead- 
ing and  compel  parties  to  try  their  cases  in  the  dark,  inform- 
ing them  for  the  first  time  after  the  wrong  is  irremediable  of 
the  issue  which  they  should  have  tried.  The  pleadings  can- 
not lawfully  be  amended  in  a  material  respect  except  at  a 
time  which  will  give  the  party  against  whom  the  amendment 
is  allowed  a  right  and  opportunity  to  meet  by  proof  the  alle- 
gations made  against  him.     There  are  cases  which,  having 

1  Brady  v.  Manhattan  E.  Co.,   127  plaintiff's    horses   were    frightened, 

N.  Y.  46 ;  37  N.  Y.  State  Rep.  340.  other  horses  were  frightened  by  the 

And  in  Quinlan  v.  Utica,  74  N.  Y.  603 ;  same  place,  was  relevant     See  Wil- 

Poraf rey  v.  Saratoga,  104  id.  469 ;  5  son  v.  Town,  etc.,  57  Hun,  589 ;  33 

N.  Y.  State  Rep.  803 ;  and  Masters  v.  N.  Y.  State  Rep.  532 ;  McCarragher  v. 

Troy,  30  id.  373  ;  123  N.  Y.  638,  it  was  Rogers,  31  id.  595 ;  120  N.  Y.  536. 
held  that  proof  that  other  persons       2  Nigkerson  v.  Gould,  83  Me.  513; 

had  fallen  on  the  walk  at  the  plnce  Lowe  v.  Greenwood,  30  111.  App.  184; 

where  the  plaintiff  was  injui'ed  was  Benedict  v.  Seventh  Ward  R.  Co.,  51 

admissible  to  show  the  condition  of  Hun,  11;  24  N.  Y.  State  Rep.  169; 

the  place.     In  Stewart  v.  Porter  Mfg.  Kingman,  P.  &  W.  R.  Co.  v.  Quinn, 

Co.,  13  N.  Y.  State  Rep.  321,  it  was  45  Kan.  477 ;  Newby  v.  Myers,  44  Kan. 

held  that  the  fact    that,  within    a  477 ;  Traver  v.  Shaefle,  33  Neb.  581. 
month  prior  to  the  time  that  the 
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proceeded  in  disregard  of  the  pleadings,  and  wherein  the 
whole  case  has  been  presented  by  both  parties  in  their  proofs 
without  objection,  in  which  an  amendment  has  been  allowed, 
after  the  evidence  is  closed,  to  conform  the  pleadings  to  the 
proofs ;  so,  also,  where  the  court  can  see  that  a  trial  has  been 
had  upon  the  real  issue  without  objection,  it  will  not  disturb 
a  recovery  upon  the  ground  that  it  was  not  embraced  in  the 
pleadings;  but  when  the  objection  has  been  properly  taken, 
or  an  exception  presents  the  question,  it  is  fatal  to  a  recovery 
that  it  does  not  conform  in  all  respects  to  the  allegations  of 
the  pleadings.' 

Evidence  contradictory  of  the  fact  alleged  in  the  complaint 
and  not  denied  by  the  answer  is  inadmissible.^  Evidence  not 
within  the  issue  made  by  the  pleadings  is  irrelevant  and  in- 
competent even  in  equity  cases.'  Thus,  a  defendant  cannot 
give  testimony  to  show  whether  or  not  plaintiff's  counsel  has 
taken  the  case  to  prosecute  on  a  percentage  or  whether  or 
not  he  is  bearing  the  expenses  of  the  litigation.''  It  may  also 
be  laid  down  as  a  general  rule  that,  in  criminal  as  in  civil 
cases,  the  evidence  shall  be  confined  to  the  point  in  issue.  In 
criminal  proceedings  it  has  been  observed  ^  that  the  necessity 
is  stronger,  if  possible,  than  in  civil  cases,  of  strictly  enforcing 
this  rule;  for  where  a  person  is  charged  with  an  offense  it  is 
of  the  utmost  importance  to  him  that  the  facts  laid  before  the 
jury  should  consist  exclusively  of  the  transaction  which  forms 
the  subject  of  the  indictment  and  matters  relating  thereto, 
which  alone  he  can  be  expected  to  come  prepared  to  answer. 
Of  course  all  evidence  directly  bearing  on  any  offense  which 
can  be,  and  is,  under  the  indictment  before  the  jury,  made  the 
subject  of  inquiry,  is  admissible.  So  also,  and  almost  equally 
as  a  matter  of  course,  evidence  may  be  given,  not  only  of  the 
actual  guilty  act  itself,  but  of  other  acts  so  closely  connected 

1  Romeyn  v.  Sickles,  108  N.  Y.  650 ;    47  N.  Y.  State  Rep.  418 ;  Richardson 
13  N.  Y.  State  Rep.  864.  v.  Davis,  70  Miss.  219. 

2  Russell  V.  Andiae.  84  Wis.  347.  *  Palmer  v.  Michigan  C.  R.  Co.,  93 
» Dodge  City  v.  Wright,  48  Kan.    Mich.  368;  Hancock  v.  McAvoy,  151 

667;  Scully  v.  Book,  3  Wash.  182;  Pa.  St.  439;  Prince  v.  Gundaway, 
Equitable  Bank  V.  Claassen,  51  N.  Y.  157  Mass.  417;  State  v.  McCoy,  111 
State  Rep.  503  (March  25,  1893);  Mo.  517;  Com.  v.  Cloonen,  151  Pa. 
Waterman  v.  Shipman,  65  Hun,  623 ;    St.  60S. 

»  3  Russell,  by  Greaves,  773. 
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therewith  as  to  form  part  of  one  chain  of  facts,  which  could 
not  be  excluded  without  rendering  the  evidence  unintelligible. 
It  is  never  essential  to  prove  surplusage,  and  when  such  proof 
is  ofiFered  it  should  be  rejected.  The  term  "  surplusage  "  compre- 
hends whatever  may  be  stricken  from  the  record  without 
affecting  the  issue.  But  it  is  not  every  immaterial  or  unneces- 
sary allegation  that  is  surplusage.' 

§  4.  Must  tend  to  prove  issiia  when. —  Each  party  to  an 
action  must  proceed  upon  some  definite  theory,  and  the  evi- 
dence introduced  by  him  must  support  that  theory.^  It  is  not 
necessary,  however,  that  the  evidence  should  bear  directly 
upon  theissue;  it  is  sufficient  if  it  tends  to  prove  the  issue,  or 
constitutes  a  link  in  the  chain  of  proof.'  And  evidence  ought 
never  to  be  adjudged  irrelevant  which,  according  to  ordinary 
experience  and  the  common  observation  of  the  motives  and 
conduct  of  men,  may  fairly  be  supposed  to  influence  and  per- 
suade candid  and  intelligent  minds.*  Thus,  a  witness  may  tes- 
tify to  the  existence  of  any  collateral  fact  tending  to  enable 
him  to  remember  the  principal  fact  or  strengthen  his  convic- 
tion of  its  truth.' 

The  exclusion  of  testimony  on  the  ground  that  it  is  im- 
material is  a  holding  that  no  inquiry  on  that  subject  will  be 
allowed,  and  is  error  if  the  subject-matter  of  the  inquiry  is 
material  in  the  determination  of  any  of  the  issues  raised.^ 
But  evidence  the  relevancy  of  which  is  not  apparent,  and 
which  may  be  prejudicial  to  the  other  party,  is  inadmissible, 
even  upon  the  understanding  that,  unless  the  party  tendering 
it  produces  other  testimony  which  will  make  it  competent,  it 
ma}"-  be  excluded.' 

1  Grace  v.  Dempsey,  75Wis.  313.         Dutton  v.  Kneebs  (Iowa),  45  N.  W. 

2  Wagner  v.  Winter,  133  Ind.  57 ;    Eep.  875 ;  Passniore  v.  Passmore,  60 
Hood  V.  Olin,  80  Mich.  396.  Mich.  463. 

3Colglazier  v.  Colglazier,  134  Ind.  'Louisville,  E.  &  St.  L.  R.  Co.  v. 

196 ;  People  v.  Hare,  57  Mich.  505 ;  Hart,  3  Ind.  App.  130. 

Hunter  v.  Harris,  131  111.  483;  34111.  ewinchell   v.    National   Exp.  Co., 

App.  688 ;  Cleveland,  C,  C.  &  I.  R.  64  Vt.  15 ;  Wills  v.  Higgins,  133  N.  Y. 

Co.  v.  Closser,  136  Ind.  348;  48  Alb.  459;  44  N.  Y.  State  Rep.  608. 

L.  J.  309.  7  State  v.  Thomas,  99  Mo.  385 ;  Skel- 

*  Copp  V.  Hardy,  83  Mo.  App.  588 ;  lie  v.  Central  Railroad  &  Bkg.  Co.,  81 

Ga.  56. 
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§  5.  As  against  one  of  two  or  more  defendants. —  One 

defendant  is  not  entitled  to  have  excluded  in  its  entirety  evi- 
dence which  is  admissible  against  his  co-defendant,  his  remedy 
being  to  ask  instructions  limiting  its  effect  so  as  to  confine  its 
influence  to  the  latter.^  Thus,  in  an  action  against  two  for 
the  commission  of  a  tort,  evidence  is  admissible,  if  com- 
petent, as  against  either  party.  If  incompetent  as  against  the 
other,  its  use  and  application  must  be  limited  by  proper  in- 
structions.- 

§6.  Proof  of  negative. —  Negative  evidence  is  secondary 
evidence  in  character.  But  persons  who  were  in  a  position 
to  have  heard  may  testify  that  they  did  not  hear,. although 
it  does  not  affirmatively  appear  that  they  were  looking, 
watching  or  listening.^  So  negative  evidence  is  proper  in 
many  cases.  Thus,  negative  testimony  may  be  introduced 
by  the  defendant  in  support  of  his  good  character.*  So 
testimony  that  plaintiff,  in  an  action  for  injuries  alleged  to 
have  been  received  by  being  thrown  from  a  street-car  by  the 
driver,  made  no  claim  that  he  had  been  so  thrown  immediately 
after  the  accident,  is  admissible.^  And  plaintiff  in  an  action 
for  assault  and  battery  is  entitled  to  show  that  she  took  no 
part  in  a  quarrel  between  others  from  which  the  assault  arose, 
and  that  the  assault  upon  her  was  unprovoked  and  wanton." 
So  where  the  evidence  of  plaintiff  for  a  wrongful  discharge 
from  employment  and  the  manager  of  defendant's  corpora- 
tion is  conflicting  as  to  plaintiff's  fidelity,  it  is  proper  to  prove 
by  plaintiff  that  the  manager  had  never  objected  to  his  fidel- 
ity.' 

§  7.  Matters  pending  suit. —  As  a  general  rule  no  evidence 
of  any  fact  tending  to  aggravate  or  diminish  the  damages 
which  has  occurred  after  the  commencement  of  the  action 
should  be  admitted.*    Thus,  evidence  of  defendant's  adultery 

1  Owens  V.  State,  94  Ala.  97 ;  Smith  Street  R.  Co.,  46  N.  Y.  State  Rep. 
V.  Collins,  id.  394.  386. 

2  Consolidated  Ice  Maoh.  Co.  v.  « Pokriefka  v.  Muckurat,  91  Mich. 
Keifer,  184  111.  481.  899. 

9  G-reany  v.  Long  Island  R.  Co.,  101        '  Linton  v.  Unexcelled  Fireworks 

N.  Y.   419.  Co.,  138  N.  Y.  673;  83  N.  Y.  State 

<Hussey  v.  State,  87  Ala.  131.  Rep.  1108. 
sKummer    v.    Christopher   &   T.        8 Dent  v.  Pickens,  34  W.  Va.  340. 
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subsequent  to  the  filing  of  a  bill  for  divorce  is  inadmissible.^ 
And  as  a  general  rule,  matters  arising  after  the  commence- 
ment of  an  action  must  be  brought  to  the  attention  of  the 
court,  if  at  all,  by  a  supplemental  pleading.''  And  in  Eccles  v. 
Eodman '  it  is  held  that,  in  an  action  for  libel,  evidence  of  the 
repetition  of  the  libel  or  the  publication  of  other  libelous  mat- 
ter after  the  commencement  of  the  action  is  inadmissible  for 
any  purpose.  But  in  some  states  the  above  general  rule  seems 
to  have  some  exceptions.  Thus,  it  has  been  held  that  an  arti- 
cle published  by  defendant  pending  an  action  for  libel  may 
be  admissible  as  a  republication  of  the  libel  to  show  malice;* 
and  that- defendant's  declarations  made  after  the  commence- 
ment of  a  suit  against  him  for  slander  may  be  admitted  in 
evidence  upon  the  question  of  malice.' 

§  8.  Intentions,  good  faith,  etc. —  When  there  is  a  ques- 
tion whether  a  person  said  or  did  something,  the  fact  that  he 
said  or  did  something  of  the  same  sort  on  a  different  occasion 
may  be  proved  if  it  shows  the  existence  on  the  occasion  in 
question  of  any  intention,  knowledge,  good  or  bad  faith,  malice 
or  other  state  of  the  mind,  or  of  any  state  of  body  or  bodily 
feeling,  the  existence  of  which  is  in  issue,  or  is,  or  is  deemed  to 
be,  relevant  to  the  issue ;  but  such  acts  or  words. may  not  gen- 
erally be  proved  merely  in  order  to  show  that  the  person  so 
acting  or  speaking  was  likely  on  the  occasion  in  question  to 
act  in  a  similar  manner." 

§  9.  Illustrations. —  {a)  A  person  who  is  competent  to 
prove  his  motives  and  intentions  may  state  in  general  terms 
tliat  he  did  or  refrained  from  doing  a  particular  thing  material 
to  the  issue  on  account  of  information  received  from  a  third 
person,  but  cannot  go  into  details  or  give  conversations  with 
third  persons  held  out  of  the  hearing  of  the  opposite  party.' 

1  Foval  V.  Foval,  39  111.  App.  644.  s  Morasse  v.  Brochu,  35  N.  E.  Eep. 

2  Ferris  v.  Tanuebaum,  39  N.  Y.    74. 

Stite  Rep.  71.  6  Stephen's  Dig.  of  the  Law  of  Ev., 

3  57  N.  Y.  State  Eep.  657.  art  11 ;  Butler  v.  Watkins,  13  Wall. 

4  Welch  V.  Tribune  Pub.  Co.,  88  457;  Lincoln  v.  Claflin,  7  id.  132; 
Mich.  661;  Eldridge  v.  State,  27  Castle  v.  Bullard,  23  How.  (U.  S.)  172 ; 
Fla.  162 ;  Moore  v.  Carter,  146  Pa.  Bottomly  v.  United  States,  1  Story 
St.   493;    Gray  v.  Parke,  155  Mass.  Rep.  135;  Rose.  N.  P.  739. 

483.  "  Lawson  v.  Conaway,  87  W.  Va. 

169. 
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(5)  Declarations  of  a  wife  while  leaving  her  husband's  house 
and  on  the  way  to  that  where  defendant  was  stopping  and 
after  reaching  there,  and  her  refusal  at  defendant's  request  to 
return  to  her  husbaud,  with  the  reasons  given,  are  admissible 
in  an  action  for  alienating  her  affections  as  part  of  the  res 
gestae}  It  may  also  be  shown  that  she  caused  her  husband  to 
be  prosecuted  just  before  leaving  him. 

(o)  Declarations,  introduced  solely  to  show  the  state  of 
mind  or  intention  of  the  maker  at  the  time  they  were  made, 
are  acts  from  which  her  state  of  mind  or  intention  may  be 
inferred  in  the  same  manner  as  from  her  appearance,  behavior 
or  actions  generally." 

{d)  On  the  issue  as  to  whether  an  employee's  negligent  act 
by  which  a  third  person  sustained  injuries  was  within  the 
scope  of  his  employment,  or  was  merely  for  his  own  amuse- 
ment and  to  gratify  his  idle  curiosity,  he  may  testify  that  he 
was  not  acting  in  the  course  of  his  employment,  but  merely 
for  his  own  amusement.' 

(e)  A  witness  may  be  asked  for  what  reason  he  did  not  ex- 
amine certain  premises  which  he  was  sent  to  examine.* 

(/)  In  an  action  for  the  purchase-price  of  a  steam-heating 
tank,  plaintiff's  machinist  may  testify  as  to  the  declarations  of 
the  fireman  and  engineer  of  the  defendant  that  they  thought 
that  the  tank  was  all  right.' 

(g)  To  prove  the  substantive  fact  of  damage,  but  not  to  prove 
the  meaning  of  the  words  used  nor  the  innuendo  charged,  wit- 
nesses who  received  an  alleged  libelous  circular  letter  may 
testify  as  to  the  effect  produced  upon  them  thereby.^ 

{h)  In  an  action  for  breach  of  promise  of  marriage,  it  is 
competent,  for  the  purpose  of  showing  how  plaintiff  was 
affected  by  defendant's  marriage  to  another  woman,  to  ask 
witness  how  it  affected  or  seemed  to  affect  her;  and  an  answer 
that  she  was  downhearted  is  admissible.' 

1  Rudd  V.  Rounds,  64  Vt  432.  '  Logan  v.  Berkshire  Apart.  Ass'n, 

2  Com.  V.  Trefethen,  157  Mass.  18a    52  N.  Y.  State  Rep.  133. 
'Brunner  v.  American  Teleg.   &       'Warner  v.   Clark,  45    La.   Ann. 

Teleph.  Co.,  151  Pa.  St.  447.  897. 

<  McCarthy  v.  Gallagher,  53  N.  Y.       'Robertson  v.  Graver  (Iowa),  55  N. 
State  Rep.  176.  W.  Rep.  492. 
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(i)  On  the  issue  as  to  whether  there  was  a  bona  fide  and 
substantial  comphanoe  with  an  agreement  to  build  a  party- 
wall  by  the  one  who  erected  it,  he  may  be  asked  whether  ho 
intended  to  have  the  wall  built  correctly.^ 

(j?)  Evidence  of  repetition  of  slander  alleged  and  proved  is 
admissible  in  determining  defendant's  motive  and  in  fixing 
damages.^ 

(A;)  Similar  fraudulent  acts  committed  about  the  same  time, 
and  when  the  same  motive  may  reasonably  be  supposed  to 
exist,  are  admissible  in  evidence  to  establish  the  intent  of  one 
party  to  a  transaction  claimed  by  the  other  party  to  have 
been  fraudulent.' 

§  10.  Notice,  knowledge,  etc. —  Proof  of  the  happening  of 
a  prior  accident  in  the  same  place  has  frequently  been  held  to 
be  competent  upon  the  ground  that  it  tends  to  show  that, 
tested  by  actual  use,  the  place  of  the  accident  has  been  demon- 
strated to  be  unsafe  and  dangerous ;  and  it  seems  where  it  is 
shown  that  the  conditions  are  similar,  evidence  of  the  occur- 
rence of  an  accident  in  some  other  place  on  the  same  railway 
may  be  proper  for  the  same  purpose.*  And  proof  that  other 
persons  had  fallen  on  the  walk  where  the  plaintiff  was  injured 
is  admissible  to  show  the  condition  of  the  place.^  So  the  fact 
that,  within  a  month  prior  to  the  time  that  the  plaintiff's 
horses  were  frightened,  other  horses  were  frightened  by  the 
same  place,  is  relevant  to  show  notice.^  ISTotice  to  the  defend- 
ant of  the  defect  in  his  premises  which  caused  the  injury 
may  be  presumed  from  its  existence  for  a  sufficient  length  of 
time  previously;'  thus,  evidence  that  other  cars  had  left  the 
track  of  a  street  railway  company  at  or  about  the  same  place, 
both  before  and  after  the  derailment  complained  of,  is  admis- 

iHammain  v.  Jordan,  130  N.  Y.  5  N.  Y.  State  Rep.  803;  Masters  v. 
61 ;  41  N.  Y.  State  Rep.  134.  Troy,  133  N.  Y.  638;  30  N.  Y.  State 

2  Ransom  v.  McCiirley,  140  111.  636 ;    Rep.  873. 

McCleneghan  v.  Reid,  34  Neb.  473;  sgtewart  v.   Porter  Mfg.   Op.,    13 

Norton  v.  Livingston,  64  Vt  473.  N.  Y.  State  Rep.  831 ;  Wilson  v.  Town, 

3  McCasker  v.  Enriglifc,  64  Vt.  488 ;  57  Hun,  589 ;  33  N.  Y.  State  Rep.  533 : 
O'Day  V.  Chaffee,  64  Hun,  637;  46  McCarragher  v.  Rogers,  130  N.  Y. 
N.  Y.  State  Rep.  747.  536 ;  31  N.  Y.  State  Rep.  595. 

*  Brady  v.  Manhattan  R.  Co.,  137  '  Smith  v.  Des  Moines,  84  Iowa,  685 ; 

N.  Y.  46 ;  37  N.  Y.  State  Rep.  340.  Winchell  v.  National  Exp.  Co.,  64  Vt. 

5  Quinlan  v.  Utica,  74  N.  Y.  603 ;  15. 
Pomfrey  v.   Saratoga,   104  id.   469; 
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^ 

sible  to  show  notice  to  the  company  of  their  liability  to  leave 
the  track.i  So  testimony  tending  to  show  that  a  horse  was  in 
the  habit  of  stumbling  is  admissible  in  a  suit  for  personal  in- 
juries sustained  by  being  thrown  from  a  carriage  by  the 
horse  stumbling  over  an  alleged  defect  in  the  highway, 
where  there  is  also  evidence  tending  to  show  that,  from  long- 
continued  ownership  by  her  husband,  plaintiff  had  ample 
opportunity  to  learn  that  the  horse  was  a  habitual  sturabler.- 
Evidence  that  the  plaintiff,  claiming  to  hQ^honafide  purchaser 
of  the  note  sued  on,  which  was  given  in  a  fraudulent  trans- 
action for  hulless  oats,  knew  previously  of  the  dealing  in  such 
oats  in  the  neighborhood,  and  that  people  were  liable  to  be 
swindled  thereon,  as  he  alleged  his  son  to  have  been,  is  admis- 
sible on  the  question  of  good  faith.' 

CI-IAEACTER   AND   EEPUTATION. 

§  11.  In  general. —  While  the  fact  that  a  person  is  of  a  par- 
ticular character  is  deemed  to  be  irrelevant  to  an  inquiry 
respecting  his  conduct  in  civil  cases,  and  the  fact  that  the 
character  of  any  party  to  the  action  is  such  as  to  affect  the 
amount  of  damages  which  he  ought  to  receive,  is  generally 
deemed  to  be  irrelevant  unless  such  character  is  put  in  issue 
by  the  defense,  in  criminal  proceedings  the  fact  that  the  per- 
son accused  has  a  good  character  is  relevant,  but  that  he  has 
a  bad  character  is  incompetent,  unless  it  is  itself  a  fact  in 
issue,  or  unless  evidence  has  been  given  that  he  has  a  good 
character. 

§  12.  In  criminal  cases. —  Evidence  of  character  is  admis- 
sible for  the  prisoner,  who  may  show  by  general  evidence 
that  his  character  is  such  that  he  is  not  likely  to  have  com- 
mitted the  offense  which  is  imputed  to  him.  He  can  only 
support  that  part  of  his  character  which  is  impeached,  and 
only  by  general  evidence  —  not  by  evidence  of  his  conduct  on 
particular  occasions.  The  proper  form  of  the  question  is 
"  From  your  knowledge  of  the  prisoner,  does  he  bear  a  good 

•  Brooklyn  St.  R.  Co.  v.  Kelley,  6  '  Griffith  v.  Shipley,  74  Md.  591 ; 
Ohio  C.  C.  155.  Cover  v.  Myers,  74  Md.  406;  Mohr  v. 

2  Judd  T.  Claremont  (N.  H.),  33  Atl.    Miesen,  47  Minn.  228. 
Rep.  427.    And  see  Merrill  v.  Hole 
(Iowa),  52  N.  W,  Rep.  4. 


16  EULES    OF   EVIDENCE. 

character  for  honesty,  humanity,  etc.,"  as  the  case  may  be. 
Good  character  is  evidence,  but  not  strong,  in  favor  of  the 
accused.'  It  is  in  a  case  of  doubt,  or  to  rebut  the  legal  pre- 
sumption arising  from  the  possession  of  stolen  articles,  that 
evidence  of  good  character  has  most  weight.^  It  is  now  the 
general  rule  that  evidence  of  gobd  reputation  of  the  accused  is 
competent  to  disprove  guilt.'  The  prisoner's  character  cannot 
be  put  in  issue  by  the  state,  unless  he  opens  the  door  by  giving 
testimony  to  it.*  But  it  is  not  a  conclusion  of  law  that  from 
his  silence  the  jury  are  to  believe  that  he  is  a  man  of  bad 
character.^  When  a  defendant  has  of  his  own  accord  put  his 
character  in  issue,  the  examination  may  extend  to  particular 
facts.* 

(1)  When  the  character  of  an  individual  in  regard  to  any 
particular  trait  or  as  developed  under  peculiar  circumstances 
is  in  issue,  it  is  to  be  established  by  evidence  of  general  rep- 
utation and  not  by  positive  evidence  of  general  bad  conduct.' 
When  a  particular  trait  of  character  is  in  issue,  evidence  of 
character  must  be  restricted  to  that  trait.'  To  authorize  a 
■witness  to  testify  to  the  general  character  of  a  person  in  re- 
spect to  his  habits,  he  should  first  state  that  he  is  acquainted 
with  that  person's  general  character  in  the  particular  to 
which  he  deposes;  but  if  his  testimony  shows  that  fact, 
whether  brought  out  on  preliminary  examination  or  exam- 
ination in  chief,  it  will  be  sufficient.' 

(2)  If  on  the  trial  of  an  indictment  the  defendant  intro- 
duces evidence  of  his  good  character  prior  to  the  alleged  com- 
mission of  the  crime  charged,  it  is  competent  for  the  govern- 
ment to  prove  that  subsequently  to  that  time  his  character  had 
been  bad.'"  When  character  is  put  in  issue,  evidence  of  particular 

1  Com.  V.  Hardy,  3  Mass.  317 ;  Schal-  »  State  v.  O'Neal,  7  Ired.  251 ;  Ack- 
ler  V.  State,  14  Mo.  503 ;  McDaniel  v.  ley  v.  People,  9  Barb.  609 ;  People  v. 
State,  8  Sm.  &  M.  401 ;  Felix  v.  State,    Bodine,  1  Dana,  S83. 

18  Ala.   730;  Cancemi  v.  People,  3       «Com.     v.     Robinson,     Thacher's 
Smith,  501.  Crim.  Cas.  336. 

2  State  V.  Ford,  8  Strobh.  517 ;  Bpps        '  Keener  v.  State,  18  Ga.  194. 

V.  State,  19  Ga.  103.  8  state  v.  Dalton,  37  Mo.  13 ;  People 

8  State  V.  Douglass,  44  Kan.  618 ;  v.  Josephs,  7  Cal.  139. 

Hall  V.  State,  133  Ind.  317;  State  v.  SElam  v.  State,  25  Ala.  53. 

Howell,  100  Mo.  638.  w  Com.  v.  Sackett,  23  Pick.  894 
*  People  V.  White,  14  Wend.  Ill ; 

Com.  V.  Webster,  5  Cush.  395. 
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facts  may  be  admitted,  but  not  where  it  comes  in  collaterally.' 
The  credit  of  a  witness  may  be  impeached  by  showing  that 
he  was  intoxicated  at  the  time  the  events  happened  to  which 
he  testifies,^  though  general  character  for  intemperance  is 
inadmissible.' 

§  13.  Impeacliing  evidence. —  It  is  not  necessary  that  the 
character  testified  to  should  be  proved  to  be  that  of  the  place 
where  he  resides.  Neighborhood  is  co-extensive  with  inter- 
course.* A  witness  who  is  introduced  to  prove  that  another 
witness  is  unworthy  of  credit  should  be  examined  as  to  the 
general  character  of  each  witness  for  truth  and  veracity.  The 
proper  inquiry  is  whether  the  witness  knows  the  general 
character  of  the  witness  attempted  to  be  impeaphed,  and  if  so, 
what  is  his  general  reputation  for  truth.  Such  witness  must 
profess  to  know  the  general  reputation  of  the  witness  sought 
to  be  discredited  before  he  can  be  heard  to  speak  of  his  own 
opinions  or  of  the  opinions  of  others  as  to  the  reliance  to  be 
placed  on  the  testimony  of  the  impeached  witness.*  The 
proper  inquiries  are :  What  is  the  general  reputation  of  the 
witness  as  to  truth ;  whether,  from  general  reputation,  the 
person  testifying  would  believe  such  witness  under  oath  as 
readily  as  men  in  general ;  or  whether,  from  such  general  char- 
acter, the}''  would  believe  the  witness  on  oath.^  On  the  cross- 
examination  the  inquiry  should  be  limited  to  the  witness' 
opportunity  for  knowing  the  character  of  such  witness ;  for 
how  long  a  time  and  how  generally  such  unfavorable  reports 
have  prevailed,  and  from  what  sources  they  have  been  de- 
rived ;  the  origin  of  the  reports  against  him  and  from  whom 
and  where  he  heard  them. 

§  14.  Number  of  witnesses. —  After  an  equal  number  of 
witnesses  have  been  sworn  on  each  side  in  the  impeaching  or 
supporting  of  the  character  of  a  party  or  witness,  it  is  in  the 
discretion  of  the  presiding  judge  whether  a"  greater  number 
of  witnesses  shall  be  examined.' 

1  Com.  V.  Moore,  3  Dana,  403.    See  «  Phillips  v.  Kingsfield,  19  Me.  375; 

Sachet  v.  May,  3  id.  80.  State  v.  Parks,  3  Ired.  (N.  C.)  L.  396 ; 

2Tuttle    V.    Russell,  3    Day,   301;  State  v.  O'Neal,  4  id.  88. 

Fleming  v.  State,  5  Humph.  564.  « Johnson  v.  People,  3  Hill,  178 ; 

3  Brindle  v.  Mcllvaine,  10  Serg.  &  State  v.  Howard,  9  N.  H.  485. 
Eawie,  283.  f  Bunnell  v.  Butler,  33  Conn.  65; 

4  Chess  V.  Chess,  1  Pa,  33.  Bissell  v.  Cornell,  34  Wend.  354. 
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§  15.  Proof  of  corroborating  declarations. —  Proof  of  dec- 
larations of  a  witness  made  out  of  court,  in  corroboration  of 
testimony  given  by  him  on  tho  trial  of  the  cause,  is,  as  a  gen- 
eral and  almost  universal  rule,  inadmissible.  It  seems,  how- 
ever, that  to  this  rule  there  are  exceptions,  and  that  under 
special  circumstances  such  proof  will  be  received ;  as,  when  the 
witness  is  charged  with  giving  his  testimony  under  the  influ- 
ence of  some  motive  prompting  him  to  make  a  false  or  colored 
statement,  it  may  be  shown  that  he  made  similar  declarations 
at  a  time  when  the  imputed  motive  did  not  exist.  So  in  con- 
tradiction of  evidence  tending  to  show  that  the  account  of 
the  transaction  given  by  the  witness  is  a  fabrication  of  late 
date,  it  may  be  shown  that  the  same  account  was  given  by  ^ 
him  before  its  ultimate  effect  and  operation  arising  from  a 
change  of  circumstances  could  have  been  foreseen.' 

§  16.  Sustaining  evidence. —  Testimony  to  support  the 
character  of  a  witness  cannot  be  given  in  evidence  unless  the 
credibility  of  the  witness  is  impeached.^  A  witness  callbd  to 
sustain  the  character  of  an  impeached  witness,  testifying  that- 
he  has  known  him  for  a  number  of  years,  and  that  he  knows 
his  associates,  but  is  not  acquainted  with  his  general  charac- 
ter for  truth  and  veracity,  will  be  allowed  to  testify  that  he 
will  believe  him  on  his  oath.'  It  is  not  necessary  that  a  man's 
character  should  have  been  matter  of  discussion  amongst  his 
neighbors  to  enable  a  witness  to  speak  of  his  reputation  for 
truth.*  Witnesses  in  his  neighborhood  acquainted  with  the 
character  of  the  impeached  witness,  although  they  had  never 
heard  anything  for  or  against  his  veracity,  may  testify  that 
they  would  believe  him  on  oath.^     An  attempt  to  impeach 

1  Eobb  V.  Hackley,  33  Wend.  50 ;  situation,  from  bad  character,  from 
State  V.  Thomas,  3  Strobh.  369.  And  proof  of  previous  inconsistent  state- 
in  State  T.  Dore,  10  Ired.  469,  and  ments,  or  from  imputations  directed 
State  V.  Dennis,  33  Vt.  158,  it  was  against  him  on  cross-examination, 
lield  that,  when  a  witness  is  im-  the  party  introducing  him  may  prove 
peached  on  the  ground  of  bad  char-  other  consistent  statements  for  the 
acter,  evidence  may  be  given  of  purpose  of  corroborating  him. 
previous  statements  made  by  the  ^Colt  v.  People,  1  Parker's  Crim. 
witness    consistent    with    his    testi-  Rep.  611. 

mony  on  the  trial.    An3  in  March  '  People  v.  Davis,  31  Wend.  809. 

v.  Harrell,  1  Jones'  L.  (N.  C.)  339,  it  *  Crabtree  v.  Rile,  31  111.  180 ;  Boon 

was  held  that  when  the  credibility  v.  Weathered,  33  Tex.  675. 

of  a  witness  has  been  attacked  from  *  Taylor  v.  Smith,  16  Ga.  7. 
the  nature  of  his  evidence,  from  his 
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a  witness  by  asking  another  witness  what  was  his  character 
for  truth  warrants  the  introduction  of  evidence  to  support 
his  character,  though  the  answer  to  the  question  was  that  his 
character  was  good.^  On  the  trial  of  an  indictment  for  adul- 
tery, if  one  act  of  adultery,  committed  by  the  defendant  with 
the  woman  named  in  the  indictment,  is  proved  by  the  testi- 
mony of  a  witness  whose  credit  is  impeached,  other  instances 
of  improper  familiarity  between  the  defendant  and  the  same 
woman,  not  long  before,  may  be  given  in  evidence  to  corrob- 
orate the  witness.^  An  attesting  witness  is  a  witness  of  the 
law,  and  may  be  discredited  by  any  one  who  examines  him.* 
The  rule  that  a  party  cannot  discredit  his  own  witness  by  . 
proving  that  he  had  made  contradictory  statements  at  other 
times  does  not  apply  to  those  cases  where  the  party  is  under 
the  necessity  of  calling  the  subscribing  witness  to  an  instru- 
ment.* 

§  17.  Party  calling  a  witness  may  show  his  contradictory 
statements. —  Although  a  party  calling  a  witness  shall  not  be 
allowed  to  impeach  his  general  character,  yet  he  may  show 
that  he  has  told  a  different  story  at  another  time.'  "Where  a 
witness  gives  evidence  against  the  party  calling  him,  and  is 
an  unwilling  witness,  or  in  the  interest  of  the  opposite  party, 
he  may  be  asked  by  the  party  calling  him,  at  the  discretion  of 
the  court,  whether  he  has  not,  on  a  former  occasion,  given 
different  testimony  as  to  a  particular  fact.^  But  the  general 
rule  is  that  a  party  cannot  be  allowed  to  insist  that  his  own 
witness  is  not  to  be  believed.  He  has  the  right,  if  surprised  by 
his  testimony,  to  show  by  other  witnesses  the  facts  testified 
to  are  otherwise.  But  he  cannot  impeach  him  directly  or  in- 
directly.' This  rule  has  been  changed  in  England  so  far  as  re- 
gards civil  proceedings,  and  the  following  rule  was  laid  down  by 
the  Common-law  Procedure  Act  of  1854,  which  provides,  in 
section  22,  that  a  party  producing  a  witness  may,  "  in  case  the 
witness  shall,  in  the  opinion  of  the  judge,  prove  adverse,  con- 

1  Com.  V.  Ingraham,  7  Gray,  46.  *  Dennett  v.  Dow,  17  Me.  19. 

2  Com.  V.  Merriam,  14  Pick.  418.  ^Cowder  v.   Reynolds,  13  Serg.  & 

3  Crowell  V.  Kirk,  3  Dev.  355.    See    Eawle,  281. 

Jackson  t.  Varick,  7  Cow.  238.   Con-  *  Bank  of   Noi'thern    Liberties  v. 

tra,  Whitaber  v.  Salisbury,  15  Pick.  Davis,  6  Watts  &  Serg.  385; 

584 ;  Patterson  v.  Schenck,  3  Green,  '  Hunt  v.  Fish,  4  Barb.  324 ;  Burk- 

434 ;  Booker  v.  Bowles,  3  Blackf.  90.  halter  v.  Edwards,  16  Ga.  595. 
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tradict  him  by  other  evidence,  or,  by  leave  of  the  judge,  prove 
that  he  has  made  at  other  times  a  statement  inconsistent  with 
his  present  testimony ;  but,  before  such  last-mentioned  proof 
can  be  given,  the  circumstances  of  the  supposed  statement, 
sufBcient  to  designate  the  particular  occasion,  must  be  men- 
tioned to  the  witness,  and  he  must  be  asked  whether  he  made 
such  statement  or  not."  In  Ireland  this  enactment  has  been 
made  to  apply  to  both  civil  and  criminal  cases.'  It  contains, 
however,  an  extraordinary  blunder,  hecause  it  has  made  the 
contradicting  of  a  witness  on  material  points  by  the  party  who 
calls  him  dependent  in  all  cases  on  his  proving  adverse  in  the 
opinion  of  the  judge  —  by  adverse  being  meant  hostile ;  whereas 
it  can  hardly  have  been  the  intention  of  the  legislature  thus 
to  narrow  the  old  rule  in  civil  cases.^ 

§  18.  Cross-examination  as  to  collateral  facts. —  A  wit- 
ness may  be  cross-examined  as  to  any  collateral  fact  which 
has  any  tendency  to  test  either  his  accuracy  or  veracity,  but 
the  party  must  be  bound  by  the  answers  of  the  witness,  and 
cannot  adduce  proof  in  contradiction  of  such  answers.  And 
if  in  the  course  of  the  trial  testimony  is  given  without  ob- 
jection tending  to  contradict  such  answers,  it  is  not  even  then 
competent  for  the  party  offering  the  first  witness  to  give  in- 
dependent proof  tending  to  corroborate  the  witness  as  to 
these  collateral  matters.'  Thus,  in  respect  to  collateral  matters 
drawn  out  by  cross-examination,  the  answers  of  the  witness 
are  in  general  to  be  regarded  as  conclusive.  The  exception 
to  this  rule  is  when  the  cross-examination  is  as  to  matters 
which,  though  collateral,  tend  to  show  the  temper,  disposition 
or  conduct  of  the  witness  toward  the  cause  or  the  parties. 
The  answers  of  the  witness  as  to  these  matters  may  be  con- 
tradicted ;  *  that  is  to  say,  a  witness  cannot  be  cross-examined 
on  immaterial  matters  in  order  to  contradict  him  and  impeach 
his  credibility.'    It  is  not  collateral  but  relevant  to  the  main 

1 19  &  20  Vict,  ch.  103,  sea  35.  *  State  v.  Patterson,  3  Ired.  (N.  C.) 

2  Greenough  v.  Eccles,  38  L  J.  C.  346. 

P.  160.  The  questions  discussed  in  re-  *  People  v.  McGinnis,  1  Park.  Or. 

gard  to  the  rule  will  be  found  col-  Rep.  387;  Rosenbaumv.  State,  33  Ala. 

lected  in  2  Phill.  &  Amos,  Ev.,  ch.  10,  354;  Blakey  v.  Blakey,  id.  611 ;  Orton 

§  4.  V.  Jewitt,  23  id.  19 ;  Winter  v.  Meeker, 

'  Stevens  v.  Beach,  3  Vern.  585.  35  Conn.  456 ;  Cokely  v.  State,  4  Iowa, 
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issue  to  inquire  into  the  motives  of  a  witness,  and  a  party  who 
examines  him  in  regard  to  them  is  not  bound  by  his  answers, 
but  may  contradict  them.'  The  means  afforded  by  a  viva  voce 
examination  of  judging  of  the  credit  due  to.  witnesses,  espe- 
cially where  their  statements  conflict,  are  of  incalculable  ad- 
vantage in  the  investigation  of  truth,  but  not  unfrequently 
supply  the  only  true  test  by  which  the  real  character  of  the 
witnesses  can  be  appreciated.^  On  the  cross-examination  of 
a  witness  the  party  should  be  allowed  to  show  whatever  may 
indicate  the  probable  relations  between  the  witness  and  the 
party;  and,  whether  they  be  friendly  or  unfriendly,  is  always 
admissible  for  the  purpose  of  affecting  the  degree  of  credit 
which  his  evidence  should  receive.  A  witness  may  be  asked 
any  question  tending  to  show  that  he  is  not  impartial,  and  if 
he  denies  the  facts  suggested  he  may  be  contradicted,  so  he 
may  be  required  to  explain  whatever  would  show  bias  on  his 
part.' 

§  19.  Laying  fouadation  for  contradicting  witness. —  A 
witness  may  be  cross-examined  as  to  prior  conversations  with 
third  persons  which  tend  to  show  ill-will  on  his  part  towards 
the  party  against  whom  he  is  called,  both  for  the  purpose 
of  affecting  his  credibility  and  of  laying  the  foundation  for 
the  contradiction  of  his  testimony.*  But  a  witness  must  be 
inquired  of  as  to  time,  place  and  person  before  he  can  be 
impeached  by  calling  witnesses  to  contradict  him.*  Thus,  be- 
fore a  witness  can  be  contradicted  by  his  own  statements 
made  out  of  court,  his  attention  must  be  specially  called  to 
them;  it  is  not  enough  to  ask  a  general  question  without 
naming  the  person."     A  witness  may  be  impeached  by  show- 

477 ;  Morgan  v.  Freese,  15  Barb.  352 ;  5  Wright  v.  Hicks,  15  Ga.  160. 

Mitchum  v.  State,  11  Ga.  615 ;  State  « Hedge  v.   Clapp,   23  Conn.  262 ; 

V.  Thibau,  30  Vt.   100 ;  Cornelius  v.  State  v.  Masler,  2  Ala.  43 ;  Cook  v. 

Cora.,  15  B.  Mon.  539.  Brown,  3  N.  H.  460 ;  Brown  v.  Kim- 


1  Collins  V.  Stevens,  5  Gray,  438 
Newcomb  v.  State,  37  Miss.  383 
People  V.  Austin,  1  Park.  Cr.  Con.  154 


ball,  35  Wend.  259 ;  Conrad  v.  Griffey, 
16  How.  (U.  S.)  38 ;  Smith  v.  People, 
2  Mioh.  415 ;  Bryan  v.  Walter,  14  Ga. 


Bersch  v.  State,  13  Ind.  434.  485 ;    Budlong  v.  Van  Nostrand,  24 

^Schreiber   v.  Schreiber,  52  N.  Y.  Barb.   25;    Vatton   v.  National,   etc 

State  Rep.  436  (May,  1893).  Assur.  Soc,  23  id.  9 ;  Atkins  v.  State, 

8  Matter  of  Mason,  60  Hun,  46 ;  38  16  Ark.  568 ;  Anis  v.  Charlton's  Adm'r^ 

N.  Y.  State  Rep.  533.  13  Gratt.  484 ;   Sutton  v.  Reagan,  5 

*  Powell  V.  Martin,  10  Iowa,  568.  Blackf.  217 ;  State  v.  Davis,  29  Mo. 
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ing  that  he  has  made  contradictory  statements,  although  his 
denial  of  such  statements  is  not  positive,  but  merely  that  he 
does  not  remember  them.'  A  witness  whose  credit  has  been 
impeached  by  evidence  of  contradictory  statements  cannot  be 
sustained  by  proof  of  good  character.^ 

§  20.  When  reputation  is  in  issue.^  When  the  plaintiff's 
general  character  is  involved  in  the  issue,  its  nature  may  be 
shown,  and  proof  of  it  is  not  confined  to  reputation  only. 
Thus,  where  the  answer  in  an  action  puts  in  issue  the  good 
character  of  the  plaintiff,  the  witnesses  for  plaintiff  may  tes- 
tify that  in  their  individual  opinions  the  plaintiff's  character 
is  good ;  that  the  witnesses  know  nothing  to  the  contrary.' 

§21.  Mode  of  proving  reputation  in  other  cases. —  Evi- 
dence of  general  reputation  as  to  a  gambling  house  or  dis- 
orderly house  is  not  admissible,  but  such  reputation  may  be 
proved  by  proof  of  the  character  of  the  women  who  frequent 
such  a  house,  and  the  character  and  conduct  of  the  men,  and 
the  effect  upon  the  neighborhood.  The  character  of  the  per- 
sons who  are  in  the  habit  of  visiting  the  house  may  be  proved 
by  reputation.*  Reputation  in  the  family  is  admissible  on  the 
question  of  whether  the  relation  between  a  man  and  woman 
who  lived  together  for  years  was  that  of  marriage.^  In  an 
action  for  malicious  prosecution,  evidence  of  plaintiff's  bad 
character  is  admissible  upon  the  general  issue  in  behalf  of  de- 
fendant where  plaintiff's  allegations  of  damage  are  general.' 
But  such  reputation  cannot  be  established  by  proof  of  specific 
acts.'  In  an  action  for  libel  or  slander,  evidence  of  plaintiff's 
character  in  the  vicinity  in  which  she  lived  is  not  admissible 
in  mitigation  of  damages  unless  pleaded.'    But  where  it  is  in 

391 ;  Joy  v.  State,  14  Ind.  139 ;  Cook  C.  C.  341 ;  People  v.  Hulett,  61  Hun, 

V.  Hunt,   24  111.   535;   Baker  v.  Jo-  620;  39  N.  Y.  State  Rep.  646.    But  see 

sephs,  16    Cal.    173;   Mendenhall  v.  State  v.  Mack,  41  La.  Ann.  1079 ;  State 

Banks,  16  Ind.  284 ;  Juda  v.  Johnson,  v.  Lee  (Iowa),  45  N.  W.  Rep.  546; 

2  id.  371;  Morrison  v.  Myers,  11  Iowa,  State  v.  Chisenhall,  106  N.  C.  676; 

538.  People  v.  Fick,  89  Cal.  144. 

iRay  V.  Bell,  24  111.  444;  Nute  v.  5  Arnold  v.  Cheesebrough,  46  Fed. 

Nute,  41  N.  H.  60.  Rep.  700;  White  v.  White,  82  Cal. 

2  Russell    V.   Coffin,  8    Pick.   143;  427. 

Rogers  v.  Moore,  10  Conn.  13.  e  Taylor  v.  Dominick,  36  S.  C.  368, 

8  Graves  v.  Gilchrist,  29  N.  Y.  State  7  Wolf  v.  Ferryman,  82  Tex.  12. 

Rep.  638.  8  Ward  v.  Dean,  56  Hun,  585;  33 

*  United  States  V.  Stevens,  4  Cranch  N.  Y.  State  Rep.  370. 
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issue,  evidence  of  general  character  is  not  confined  to  reputa- 
tion only.^  Stories  told  of  plaintiff  after  the  publication  of 
libel  are  inadmissible.^  Evidence  of  general  reputation  for 
chastity  of  the  prosecutrix  for  seduction  under  promise  of  mar- 
riage is  admissible  in  corroboration  of  her  testimony  as  to  her 
previous  chaste  character.'  To  justify  evidence,  on  a  murder 
trial,  of  the  dangerous  character  of  the  deceased,  it  must  be 
shown  that  he  made  hostile  demonstrations  against  the  ac- 
cused at  the  time  of  the  homicide.* 

1  Graves  v.  Gilchrist,  29  N.  Y.  State  *  Perry  v.  State,  94  Ala.  35 ;  State  v. 
Eep.  638.  Taylor,  44  La.  Ann.  783;   State  v. 

2  Morrison  v.  Press  Pub.  Co.,  133  Mitchell,  41  id.  1073.    But  see  King 
N.  Y.  538;  38  N.  Y.  State  Eep.  357.  v.  State,  55  Ark.  604;  State  v.  Rose, 

'  State  V.  Lockerby,  15  Grim.  Law    47  Minn.  47. 
Mag.  915. 
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IN  GENEEAL. 


Pleadings  and  a  distinct  issue  are  essential  in  every  system 
of  jurisprudence,  and  there  can  be  no  orderly  administration 
of  justice  without  them.  If  a  party  could  allege  one  cause  of 
action  and  then  recover  upon  another,  his  complaint  would 
serve  no  useful  purpose,  but  rather  ensnare  and  mislead  his  ad- 
versary. The  relief  must  be  consistent  with  the  case  made 
by  the  complaint  and  embraced  within  the  issue.  All  facts 
which,  by  the  form  of  the  pleadings  in  any  action,  are  af- 
firmed on  one  side  and  denied  on  the  other,  are  "  facts  in 
issue."  But  in  actions  in  which  there  are  no  pleadings,  or  in 
which  the  form  of  the  pleadings  is  such  that  distinct  issues 
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are  not  joined  between  the  parties,  all  facts  from  the  estab- 
lishment of  which  the  existence,  non-existence,  nature  or  ex- 
tent of  any  right,  liability  or  disability  asserted  or  denied  in 
any  such  case  would  by  law  follow  are  "  facts  in  issue."  In 
the  absence  of  objections  to  the  sufficiency  of  a  complaint  it 
is  the  duty  of  the  trial  court  to  give  the  plaintiff  the  benefit 
of  any  cause  of  action  established  by  the  evidence ;  and  upon 
appeal  the  appellate  court  will  consider  the  cause  of  action  dis- 
closed by  the  evidence,  without  regard  to  any  objections  to 
the  sufficiency  of  the  pleadings  which  were  not  made  in  the 
trial  court.' 

§  1.  Custom.— Evidence  of  custom  or  usage  is  not  admis- 
sible without  an  allegation  in  the  pleadings  of  the  existence 
of  the  custom.^ 

§  2.  Title  in  a  stranger. —  In  an  action  for  the  wrongful 
detention  of  property,  a  general  denial  puts  in  issue  not  only 
the  detention  but  the  plaintiff's  title  to  the  property,  and 
defendant  under  such  a  plea  may  show  title  in  a  stranger 
although  he  does  not  connect  himself  with  such  title.  This 
broad  and  general  statement  of  the  rule,  however,  would  not 
enable  one  who  had  taken  property  from  the  actual  possession 
of  another  to  justify  the  taking  by  the  allegation  and  proof 
of  title  in  a  third  person  with  which  he  did  not  connect  him- 
self.' Under  every  rational  logical  system  of  pleading  the 
defendant  must,  under  a  general  denial,  be  permitted  to  con- 
trovert by  evidence  everything  which  the  plaintiff  is  bound 
in  the  first  instance  to  prove  to  make  out  his  cause  of  action.* 

§3.  Failure  to  deny  —  Effect  of. —  When  the  complaint 
states  a  clear  cause  of  action  and  there  is  no  sufficient  denial 
set  up  in  the  answer,  the  plaintiff  is  not  required  to  prove 
anything,  nor  the  defendant  at  liberty  either  to  deny  the  ex- 
istence of  the  facts  constituting  the  cause  of  action  or  to 
prove  any  state  of  facts  inconsistent  with  such  admission.* 

iMcGoldrick  v.  Willits,  53  N.  Y.  560;  20  N.  Y.  State  Eep.  120;  Griffin 

612;  South  wick  v.  First  Nat.  Bank,  v.  Long  Island  R.  Co.,  101  N.  Y.  350. 

84  id.  430 ;  Cowing  v.  Altman,  79  id.  *  Robinson  v.  Frost,  14  Barb.  536 ; 

167 ;  Knapp  v.  Simon,  96  id.  284.  Wimple  v.  McManus,  39  N.  Y.  State 

2  Monk's  Van  Santvoord's  PI.  563;  Rep.  141 ;  Rules  of  Pleading,  33. 

Morowske  v.  Rohrig,  53  N.  Y.  State  5  Conner  v.  Reese,  105  N.  Y.  643 ; 

Rep.  220  (June,  1898).         "  Tell  v.  Beyer,  38  N.  Y.  161 ;  Rules  of 

^Seidenbach  v.  Riley,   111  N.   Y.  Pleading,  40. 
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It  is  not  sufficient  to  set  up  an  agreement  in  the  answer  dif- 
ferent from  the  one  stated  in  the  complaint.' 

§  4r.  Promise  to  pay  note  after  dishonor— Proof  of  pro- 
test.— ^  Under  a  complaint  against  an  indorser  of  a  promissory 
note  alleging  a  demand,  non-pajnnent  and  notice  of  dishonor, 
the  plaintiff  can  show  a  promise  to  pay  by  the  indorser  after 
raaturitjr  of  the  note  and  with  full  knowledge  of  real  or  alleged 
laches  on  the  part  of  the  holder  on  giving  notice  of  dishonor. 
It  is  elementary  law  that,  as  a  general  rule,  in  order  to  charge 
the  indorser  of  a  promissory  note,  it  is  necessary  to  allege  and 
prove  presentment  of  the  note  at  maturity,  and  due  notice  to 
the  indorser  of  its  non-payment.  There  are,  however,  cases 
in  which  it  is  not  necessary  to  give  notice  of  dishonor  to  an 
indorser,  and  in  such  case  it  is  not  necessary  either  to  allege 
or  prove  such  notice;  for  instance,  where  the  indorser  be- 
fore maturity  has  waived  notice,  or  where  he  has  taken  an 
assignment  of  the  maker's  property,  or  in  which  other  circum- 
stances exist  which  excuse  notice.  In  all  such  cases  the  com- 
plaint must  contain  a  statement  of  the  facts,  and,  as  notice 
cannot  be  alleged,  it  is  necessary  to  allege  the  reasons  why 
notice  was  not  given,  and  the  facts  relied  upon  to  excuse  such 
notice.  But  an  unconditional  promise  to  pay  a  bill  or  note, 
made  by  the  indorser  after  dishonor  and  with  full  knowledge 
of  real  or  alleged  laches,  is  admissible  as  legal  evidence  of  due 
presentment  and  notice.  What  the  pleader  is  called  upon  to 
allege  in  the  complaint  are  the  substantive  facts  constituting 
the  cause  of  action,  and  not  the  evidential  facts  from  which 
the  existence  of  the  substantive  facts  are  to  be  inferred.^ 

§  5.  Under  plea  of  a  statute. —  An  exception  in  a  statute 
must  be  negatived  in  pleading,  while  a  proviso  need  not ;  and 
this,  it  is  said,  is  on  the  ground  that  an  exception  by  proviso 
is  matter  of  defense  that  a  party  must  show  to  relieve  him 
from  liability.^  Where  an  exception  is  incorporated  in  the 
body  of  the  clause  of  the  statute,  he  who  pleads  the  clause 
ought  to  plead  the  exception.  But  where  there  is  a  clause  for 
the  benefit  of  the  pleader,  and  afterwards  follows  a  proviso 
which  is  against  him,  he  may  plead  the  clause  and  leave  it  to 

1  Paige  V.  Willet,  38  N.  Y.  38;  2  Clark  v.  Trj'on,  53  N.  Y.  State 
Fleischman  et  al.  v.  Stem,  90  id.  114.    Rep.  123  (June,  1893). 

3  Spiers  V.  Parker,  1  Term  Rep.  141. 
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his  adversary  to  show  the  proviso.^  When  the  offense  is 
brought  within  the  enacting  clause,  and  the  justification  conies 
in  by  way  of  proviso  or  exception  in  the  first  case,  it  is  matter 
of  defense  to  be  shown  by  the  defendant ;  in  the  other  case 
the  exception  must  be  negatived.'^  When  it  is  needful  for  a 
party  to  allege  a  fact,  it  is  upon  him  to  prove  it.  Where  one 
party  charges  another  with  omission  or  breach  of  duty,  he 
who  makes  the  charge  must  prove  it,  though  it  involves  a 
negative.  There  is  an  exception  to  this,  w|ien  the  subject- 
matter  of  the  negative  and  the  means  of  proof  thereof  are  pe- 
culiarly within  the  knowledge  and  power  of  him  who  claims 
to  be  within  it ;  as  in  the  case  of  a  violation  of  the  excise  laws, 
he  who  by  license  to  sell  strong  drinks  is  excepted  from  the 
prohibition  of  these  laws  must  show  his  license,  as  he,  more 
than  any  other,  knows  that  he  has  it,  and  has  it  at  his  hand 
in  duly  authenticated  form.^ 

§  6.  Defense. —  Under  the  general  issue  may  be  proved  any- 
thing which  goes  to  show  that  plaintiff  never  had  a  c^use  of 
action,  by  negativing  any  matter  of  fact  alleged  or  necessary 
to  be  proved  by  plaintiff.*  Facts  proven  do  not  avail  as  a 
counter-claim  or  set-off  unless  pleaded.  If  the  facts  consti- 
tuting a  counter-claim  are  alleged,  they  may  be  proved ;  and 
if  proved,  the  pleader's  use  of  the  term  recoupment,  or  set-off, 
does  not  prevent  the  court  from  giving  affirmative  judgment.^ 

§  7.  Res  adjudicata. —  A  former  recovery  in  favor  of  plaint- 
iff, relied  upon,  not  as  furnishing  evidence  in  support  of  de- 
fendant's present  allegations,  but  as  merging  the  cause  of 
action  and  constituting  a  bar  to  a  new  action,  is  not  admissible 
if  not  pleaded.*  Where  a  former  adjudication  is  pleaded  as 
an  estoppel,  it  is  a  conclusive  bar ;  and  where  from  the  form 
of  the  proceedings  a  party  could  not  plead  it,  it  is  admissible 
and  conclusive.' 

§  8.  Limitations. —  The  statute  of  limitation  is  not  avail- 
able to  defendant  unless  pleaded,  even  though  the  plaintiff 

1  Jones  V.  Axen,  1  Ld.  Raym.  119.  Star  F.  Ins.  Co.  v.  Palmer,  41  N.  Y. 

2  King  V.  Bryan,  3  Str.  1101.  Supr.  Ct.  267. 

3  Potter  V.  Deyo,  19  "Wend.  361;  6  Rules  of  Pleading,  37;  Brazill  v. 
Harris  v.  White,  81  N.  Y.  533.  Isham,  13  N.  Y.  9. 

< Rules  of  Pleading,  35.  'Wood  v.  Jackson,    8  Wend.    9; 

«  Bates  V.  Rosekrans,  87  N.  Y.  409 ;    Krekeler  v.  Ritter,  63  N.  Y.  373. 
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shows  a  cnse  to  which  the  statute  appears  to  be  a  bar.  But 
plaintiff  may  rely  on  the  statute,  though  not  pleaded,  to  bar 
any  demand  proved  by  defendant  which  did  not  call  for  a 
reply.' 

§9.  Discharge  Ironi  deMs.^ — -A  discbarge  in  bankruptcy 
or  insolvency  is  not  admissible  in  evidence  unless  pleaded.^ 
But  unless  a  reply  is  required,  the  facts  relied  on  to  avoid  a 
discharge  may  be  proved  in  rebuttal  though  not  alleged.' 

§  10.  Release. —  To  make  a  release  admissible  in  evidence 
it  should  be  pleaded.*  So  tender  cannot  be  proved,  where 
keeping  the  tender  good  and  paying  it  into  court  are  neces- 
sarjr,  unless  those  acts  are  alleged.' 

§  11.  Matter  of  inducement  —  Libel  and  slander. —  Matter 
alleged  by  way  of  inducement,  if  not  material  to  the  cause  of 
action,  is  not  in  issue,  and  is  not  admitted  by  failure  to  deny; 
nor  need  it  be  proved ;  but  if  material  it  is  admitted.*  Thus, 
in  an  action  for  slander  or  libel,  plaintiff's  vocation  or  official 
character  need  not  be  proved,  even  though  alleged,  if  the 
words  are  actionable  apart  from  that ;  but  it  may  be  proved, 
even  though  not  alleged,  if  the  words  directly  tend  to  injure 
him  in  it.'  If  the  actionableness  of  the  words  depends  upon 
injury  in  vocation,  and  the  vocation  is  in  issue,  plaintiff  must 
prove  that  he  was  in  the  vocation  alleged  at  the  time.'  Al- 
though plaintiff's  allegations  set  forth  the  words  of  the  alleged 
slander,  he  need  not  prove  the  utterance  of  those  precise 
words,  nor  necessarily  all  of  them,  even  in  substance,  but  he 
must  prove  the  utterance  of  substantially  the  words  alleged, 
or  of  a  sufficient  part  of  them  to  sustain  an  action.' 

§  12.  Special  damage. —  Special  damage  must  be  specially 
alleged  in  order  to  be  proved.^"  The  allegation  of  knowledge 
of  falsity  is  material.'^ 

1  Rules  of  Pleading,  23 ;   Mann  v.        «  Becker  v.  Boon,  61  N.  Y.  317. 
Palmer,  3  Abb.  Ct.  App.  Dec.   162;        6  Rules  of  Pleading,  47. 

Kaiser  v.  Kaiser,  16  Hun,  602.     But  '  Sanderson  v.  Caldwell,  45  N.  Y. 

see  Rules  of  Pleading,  35,  36.  398. 

2  Bump  on  Bankruptcj-,  748 ;  Hayes  *  Forward  v.  Adams,  7  Wend.  204. 
V.  Ford,  55  Ind.  52;  Cornell  v.  Dakin,  9  Smith  v.  Hollister,  32  Vt.  695; 
38  N.  Y.  253.  Rules  of  Pleading,  109-111. 

3  Ruckman  v.  Cowell,  1  N.  Y.  505.       "  Rules  of  Pleading,  90,  97 ;  Backus 
*  Rules  of  Pleading,  20 ;  Hitchcock    v.  Richardson,  5  Johns.  476. 

V.  Carpenter,  9  Johns.  344.  n  Spooner  v.  Keeler,  51  N.  Y.  517. 
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§  13.  Trespass. —  In  trespass,  the  allegation  of  unlawful 
entry  on  the  premises,  and  of  unlawful  removal  or  injury  of 
property  there,  are  to  be  distinguished,  and  an  allegation  of 
one  of  these  facts  will  not  admit  evidence  of  the  other.  If 
both  are  alleged,  taking  issue  as  to  one  only  admits  the  other ; 
but  if  both  are  in  issue,  failure  to  prove  either  is  a  variance.' 
Plaintiff  may  prove  a  trespass  on  any  part  of  close  alleged,^ 
and,  under  a  denial,  the  defendant's  evidence  in  disproof  of 
trespass  need  only  be  directed  to  the  part  of  the  close  to 
which  plaintiff's  evidence  of  trespass  was  directed.  Justifica- 
tion is  not  admissible  under  a  general  denial  except  by  a  pub- 
lic officer  or  one  acting  under  statute.'  Justification  by  proof 
of  ownership  in  a  third  person  cannot  be  proved  unless  the 
answer  not  only  alleges  such  property  in  the  third  person,  but 
also  connects  defendant  with  such  owner  by  averring  that 
the  act  was  by  his  authority.* 

§  14.  Negligence. —  In  an  action  for  negligence,  under  an 
allegation  of  negligence,  a  contract  may  be  proved,  together 
with  actionable  negligence,  to  plaintiff's  injury,  in  the  act  con- 
stituting a  breach.  And  under  a  general  allegation  of  negli- 
gence the  circumstances  constituting  it  may  be  proved.''  But 
evidence  of  other  specific  instances  of  negligence  on  the  part 
of  the  defendant,  independent  of  the  negligence  in  question, 
is  not  competent.^  In  an  action  against  a  common  carrier,  a 
contract,  if  alleged  as  a  foundation  of  the  action,  must  be 
proved,  and  negligence  not  alleged  may  also  be  proved. 

§  15.  Composition — Payment  —  Infancy,  etc. — A  compo- 
sition -with  creditors  must  be  alleged  in  order  to  be  admissible 
as  a  bar.'  So  an  account  stated  should  be  pleaded,^  and  the 
defense  of  accord  and  satisfaction  ought  to  be  pleaded."  Pay- 
ment is  another  defense  that  is  not,  as  a  general  rule,  admissi- 
ble in  evidence  unless  pleaded."*     Unsoundness  of  mind  must 

1  Rules  of  Pleading,  63 ;  Colton  v.        « First  National  Bank  of  Lyons  v. 
Jones,  7  Eobt.  164 ;  Kenny  v.  Planer,    Ocean  Nat.  Bank,  60  N.  Y.  278. 

S  Daly,  131.  "  Smith  v.  Owens,  31  Gal.  11. 

2  Rich  V.  Rich,  16  Wend.  663.  8  Kock  v,  Bonitz,  4  Daly,  117. 

3  Root  V.  Chandler,  10  Wend.  110.  » Brett  v.  First  Univ.  Soc,  63  Barb. 
*  Rules  of  Pleading,  38,  89 ;  Kissam    610. 

V.  Roberts,  6  Bosw.  154.  lo  Rules  of  Pleading,  20 ;  McKyring 

5  Rules  of  Pleading,  95,  96 ;   Old-  v.  Bull,  16  N.  Y.  297 ;  Quinn  v.  Lloyd, 

field  V.  N.  Y,  &  H.  R.  R.  Co.,  14  N.  Y.  41  id.  349. 
310. 
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be  pleaded  to  admit  evidence  of  it.^  Infancy,  to  be  admissi- 
ble, must  be  pleaded.^  A  new  promise  is  admissible  in  rebut- 
tal though  not  alleged.' 

§  16.  Illegality. —  Illegality  of  contract  must  be  pleaded, 
to  be  admissible ;  *  so  if  the  special  ground  is  stated,  other 
grounds  not  stated  are  inadmissible.^  Thus,  to  be  admissible, 
usury  must  be  specially  pleaded ;  ^  and  a  general  allegation, 
without  stating  the  facts  relied  on  as  constituting  usury,  is 
not  enough,  and,  if  a  foreign  law  is  relied  on,  both  the  law 
and  the  facts  necessary  to  bring  the  contract  under  such  for- 
eign law  must  be  alleged.''  The  pendency  of  another  action, 
to  be  admissible,  must  be  pleaded,  unless  it  appears  on-  the 
face  of  the  complaint.' 

§  17.  Performance. —  An  allegation  of  performance  of  a 
condition  does  not  admit  evidence  of  a  waiver  or  other  excuse 
for  non-performance."  An  ouster  or  adverse  possession  relied 
on  by  a  defendant  .should  be  pleaded,  unless  it  appears  in  the 
complaint. 

§  18.  Warranty  of  title. —  Failure  of  title  without  eviction 
or  disturbance  of  possession  in  case  of  a  purchase-money  mort- 
gage is  not  a  defense,  unless  fraud  or  misrepresentation  is 
proved,  and  to  be  admissible  these  must  be  alleged.'" 

§  19.  Ownership. — ^In  replevin  ownership  may  be  proved 
under  a  general  allegation,  designating  the  things  as  the 
"  goods  of  the  plaintiff."  "  A  fraud  by  which  defendant  ob- 
tained the  goods  from  plaintiff  may  be  proved  though  not 
alleged.'^  So  demand  may  be  proved  though  not  alleged. 
Under  an  allegation  of  conversion  of  plaintiff's  property,  evi- 
dence of  conversion  of  the  property  of  another,  and  a  subse- 
quent asignment  of  the  property,  or  of  the  cause  of  action 

1  Dearmond  v.  Dearmond,  13  Ind.  v.  Tyler,  21  N.  Y.  567 ;  Cutler  v. 
455.  Wright,  22  id.  472. 

2  Wailing  v.  Toll,  9  Johns.  141.  8  White  v.  Talmadge,  35  N.  Y.  Supr. 

3  Esselstyn  v.  Weeks,  13  N.  Y.  635 ;  Ct.  333 ;  Rules  of  Pleading,  1-4. 
Dusenbury  v.  Hoyt,  53  id.  521,  9  Rules  of  Pleading,  51,  53 ;  Oakley 

*  Rose.  N.  P.  846.  V.  Morton,  11  N.  Y.  35. 

5  Dingeldein  v.  Third  Ave.  R.  Co.,  "  Farnham  v.  Hotohkiss,  3  Abb.  Ct 

9  Bosw.  79 ;  Rules  of  Pleading,  30.  App.  Dec.  93. 

6 Mechanics'  Bank  v.  Foster,  39  "Rules  of  Pleading,  50,  51;  Sim- 
How.  Pr.  408.  mons  v.  Lyons,  55  N.  Y.  671. 

'  Rules  of  Pleading,  33 ;  Manning  12  Bliss  v.  Cottle,  83  Barb.  833. 
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for  conversion,  is  not  competent.  The  assignment  must  be 
alleged.!  Under  a  general  averment  of  title  or  ownership 
the  source  of  plaintiff's  title  may  be  proved.^  Conversion  of 
checks  or  money  may  be  proved  under  an  allegation  of  con- 
version of  property.^  So  conversion  may  be  proved  under  an 
allegation  that  defendant  took  and  carried  away.  Demand 
before  suit  if  necessary  may  be  proved  though  not  alleged.* 

§  20.  General  denial  —  Talue.-^  Some  value  must  be  proved 
though  the  allegation  of  yalue  is  not  denied.  Under  a  gen- 
eral denial  defendant  may  show  anything  going  to  controvert 
the  facts  which  plaintiff  is  bound  to  establish  or  to  reduce  the 
damages.'  Illegality  in  the  contract  set  up  by  defendant  as  a 
justification  of  his  detention  may  be  proved  by  plaintiff  in  re- 
buttal, though  not  alleged  in  pleading,  unless  the  contract  is 
pleaded  as  a  counter-claim.^ 

§  21.  Frand. —  In  actions  for  fraud  the  fraudulent  represen- 
tations relied  on  must  be  stated  in  the  complaint.  But,  if  a 
sufficient  fraudulent  representation  is  duly  alleged  and  proved, 
a  representation  not  specifically  alleged  may  also  be  proved.' 
The  plaintiff  should  allege  that  defendant  knew  the  facts  al- 
leged to  be  false  when  he  made  them.^  Intent  to  deceive 
must  also  be  alleged,'  and  that  plaintiff  relied  upon  the  state- 
ments.!"  Plaintiff's  knowledge  of  the  facts  is  admissible  under 
a  general  denial." 

§22.  Contract  with  a  common  carrier, —  In  an  action 
against  a  common  carrier  of  goods,  a  contract,  if  alleged  as 
the  foundation  of  the  action,  must  be  proved,  and  negligence 
not  alleged  may  also  be  proved.^^  Omission  to  allege  special 
exemption  in  the  contract  is  not  material  unless  there  is  evi- 
dence to  bring  the  case  within  an  exemption.  An  allegation 
of  conversion  does  not  admit  of  evidence  of  mere  loss,  non- 
delivery or  delayed  delivery. i' 

1  Rules  of  Pleading,  51 ;   Hicks  v.    ins  v.  Manhattan  Oil  Co.,  65  N.  Y. 
Cleveland,  48  N.  Y.  84;  Sherman  v.     557. 

Elder,  34  id.  381.  s  oberlander  v.  Spiess,  45  N.  Y.  175. 

2  Heine  v.  Anderson,  2  Duer,  318.        9  Lefler  v.  Field,  53  N.  Y.  631. 

3  Knapp  V.  Eoche,  37  N.  Y.  Supr.       w  Taylor  v.  Guest,  58  N.  Y.  363. 

Ct.  895.  ,  11  Howell  v.  Biddlecom,  63  Barb.  131. 

*  Simser  v.  Cowan,  56  Barb.  395.  12  Bostwick  v.  Baltimore,  etc.  R.  Co., 

5  Booth  V.  Powers,  56  N.  Y.  33.  45  N.  Y.  713. 

6  Williams  v.  Tilt,  36  N.  Y.  319.  "  Briggs  v.  N.  Y.  C.  E.  Co.,  38  Barb. 
'Rules  of  Pleading,  61,  76;  Calk-  515. 
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§33.  Actions  on  judgments. —  In  an  action  upon  a  judg- 
ment any  ground  which  would  sustain  a  bill  in  equity  for  re- 
lief may  be  proved  under  a  proper  answer  in  defense  of  the 
action.^  Eeversal  may  be  proved  under  a  general  denial.'  A 
vacatur  should  be  specially  pleaded,  so  a  denial  of  the  exist- 
ence of  the  judgment  does  not  admit  evidence  in  contradiction 
of  the  record  that  it  was  without  jurisdiction.' 

§  24.  Eviction. —  In  actions  on  leases,  under  an  allegation 
of  wrongful  eviction  by  the  landlord  as  a  defense  to  claim 
for  rent,  a  constructive  eviction  may  be  proved.*  Under 
an  allegation  that  defendant  is  an  assignee  of  the  whole  prem- 
ises, proof  that  he  was  assignee  of  part  only  is  admissible.' 
A  written  contract  is  admissible  in  evidence  under  a  general 
allegation  that  the  party  contracted,  without  indicating  how." 
In  an  action  upon  a  sealed  instrument,  plaintiff  is  not  entitled 
to  prove  breach  not  alleged,  unless  there  is  a  general  allega- 
tion.' A  failure  of  consideration  cannot  be  proved  under  a 
general  denial.*  In  an  action  on  a  bond  for  the  payment  of 
money  the  defendant  must  plead  payment  and  prove  it.'  In 
an  action  for  the  breach  of  any  other  condition,  plaintiff 
should  allege  non-performance  of  the  condition  and  give  some 
proof  of  non-performance.^"  But  if  there  is  a  proviso  or  de- 
feasance contained  in  a  condition,  the  facts  necessary  to  invoke 
it  must  be  set  up  bj'-  defendant  in  order  to  avail  him.'^  Spe- 
cial matter  of  defense,  including  fraud  and  mistake,  must  be 
pleaded  or  it  cannot  be  proved. ^^  In  an  action  upon  an  award, 
a  denial  of  award  admits  evidence  that  there  was  none  in  fact ; 
but  if  there  was  one  in  fact,  there  should  bean  allegation  of 
the  irregularity,  departure  from  submission,  subsequent  vaca- 
tur, or  other  ground  of  invalidity  relied  on,  to  admit  evidence 
of  the  objection." 

1  Mandeville  v.  Reynolds,  68  N.  Y.  9  Ruigg  of  Pleading,  20. 

528 ;  Ciim  v.  Handley,  94  U.  S.  652.  .  "  Lipe  v.  Becker,  1  Den.  568. 

-  Biiggs  V.  Bowen,  60  N.  Y.  454.  n  Jarvis  v.  Sewall,  40  Barb.  449. 

■  3  Hill  V.  Mendenhall,  21  Wall.  453.  12  Rules  of  Pleading,  21,  22;  North- 

4  Dyefcfc  V.  Pendleton,  8  Cow.  727.  rup  v.  Miss.  Valley  Ins.  Co.,  47  Mo.  435 ; 

5  Van  Rensselaer  v.  Gallup,  5  Den.  Maher  v.  Hibernia  Ins.  Co.,  67  N.  Y. 
454.  283. 

« Marston  y.  Swett,  66  N.  Y.  206 ;  "  Day  v.  Hammond,  57  N.  Y.  484 ; 

Rules  of  Pleading,  63,  64,  65.  Knowlton  v.  Mickles,  29  Barb.  465 ; 

'  Briggs  V.  Vanderbilt,  19  Barb.  222.  Rules  of  Pleading,  24,  25. 
s  Dubois  v.  Hermance,  56  N.  Y.  673. 
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§  35.  Negotiable  paper. —  In  actions  upon  negotiable  paper 
the  loss  or  destruction  of  the  paper  need  not  be  alleged  in  the 
complaint.'  If  the  action  is  on  the  instrument  in  its  original 
form,  a  material  alteration  raises  a  question  of  failure  of  proof 
or  variance.  If  the  action  is  on  the  instrument  in  its  altered 
form,  an  answer  admitting  execution,  without  alleging  the 
alteration,  precludes  evidence  of  alteration.'*  But,  under  a 
general  denial,  evidence  that  an  alteration  was  made  after  de- 
livery is  admissible.'  Evidence  of  presentment  at  the  place 
specified  is  admissible  under  a  general  allegation  that  the  note 
or  bill  was  duly  presented.^  An  allegation  of  demand  and 
notice  of  dishonor  is  essential,  and  its  omission  is  not  dis- 
pensed with  by  giving  a  copy  of  the  instrument  and  alleging 
the  sum  due  and  performance  of  conditions.*  Under  an  alle- 
gation of  demand  and  notice  the  fact  must  be  proved,  and  an 
excuse  for  failing  to  demand  or  to  give  notice  is  not  admis- 
sible." But  indirect  evidence,  such  as  a  subsequent  promise 
to  pay,  or  an  actual  part  payment,  or  an  admission  of  liability, 
is  admissible.'  Evidence  that  the  paper  was  made  for  a  special 
purpose  and  misappropriated  is  not  available  under  a  mere 
denial  of  making  or  indorsing.^  If  the  complaint  makes  only 
a  general  allegation  of  title,  evidence  that  title  is  in  another  is 
not  admissible  as  a  defense,  unless  pleaded  as  new  matter.' 
If  the  plaintiff's  title  is  not  put  in  issue,  evidence  that  he  had 
none,  and  had  not  authorized  the  action,  is  inadmissible.  But, 
under  a  general  denial,  defendant  may  show  that  plaintiff  has 
but  a  naked  legal  title,  and  that  the  real  interest  is  in  another, 
for  the  purpose  of  showing  the  declarations  of  that  other." 
Unreasonable  delay  in  the  presentment  of  a  check,  if  relied 
upon  as  a  defense,  must  be  averred  in  the  answer. 

§  26.  Work  and  materials. —  In  an  action  for  compensation 
by  a  person  employed,  and  a  general  allegation  for  work  and 

1  Freeman  v.  Ellison,  18  Alb.  L.  J.  6  pier  v.  Heinrichoffen,  53  Mo.  333 ; 
210 ;  37  Mich.  459.  Garvey  v.  Fowler,  6  L'uer,  587 ;  Rose. 

2  Smedberg  v.  Whittlesey,  3  Sandf.    N.  P.  377. 

Ch.  320.  'Patterson  v.  Stettauer,  40  N.  Y, 

3  Rules  of  Pleading,  84-87 ;  Boomer    Supr.  Ct.  54. 

V.  Koon,  6  Hun,  645.  8  Collins  v.  Gilbert,  94  U.  S.  757. 

*  Rose.  N.  P.  369.  » Rules  of  Pleading,  27. 

6  Rules  of  Pleading,  86 ;  Conklin  v.  i"  Davis  T.  Carpenter,  12  How,  Pr. 

Oandall,  1  Abb.  Ct.  App.  Dec.  433.  387. 
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labor,  plaintiff  may  give  evidence'  of  a  particular  kind  of  serv- 
ice and  of  materials; '  thus,  a  claim  for  articles  made  and  de- 
livered for  a  specified  sum,  pursuant  to  agreement,  may  be 
recovered  on  a  complaint  for  work,  labor  and  materials,  as^ 
well  as  on  a  complaint  for  goods  sold.^  But  under  a  general 
complaint  for  a  quantum  meruit  for  work,  labor  and  services, 
plaintiff  cannot  prove  a  contract  which  remains  executory  on 
his  part.'  He  may,  however,  under  such  a  complaint,  prove 
that  a  price  was  fixed  by  agreement ;  *  or  may  give  in  evidence 
any  express  or  special  contract  payable  presently  in  money,, 
together  with  evidence  either  of  full  performance  on  his  part 
or  an  excuse  exonei'ating  him  from  full  performance ; "  or  that 
he  has  in  good  faith  fulfilled,  but  not  in  the  manner  or 
within  the  time  prescribed  by  the  contract,  or  that  the  other 
party  has  sanctioned  or  accepted  the  work.  Under  an  allega- 
tion of  a  special  contract  for  work  and  materials,  a  contract 
for  work  only  may  be  proved.^  If  the  allegation  be  of  serv- 
ices between  specified  dates,  prior  or  later  services  are  not 
provable;  but  if  the  allegation  is  of  indebtedness  on  a  day 
named,  or  services  before  a  day  named,  a  term  of  service  or 
various  services  before  that  day  may  be  proved.'  Under  an 
allegation  of  a  contract  to  pay  a  specified  price  or  rate  of  com- 
pensation, plaintiff  may  prove  a  promise  to  pay  what  the  serv- 
ices were  reasonably  worth. ^  But  if  he  rests  his  case  on  a 
contract  fixing  the  price  to  be  recovered,  it  is  not  competent 
for  him  to  give  evidence  of  value  as  a  basis  of  recovery  beyond 
the  contract.' 

Evidence  of  an  excuse  for  partial  non-performance  is  ob- 
jectionable under  an  allegation  of  performance.^" 

Under  a  general  denial  defendant  may  prove  any  circum- 
stance tending  to  show  that  he  was  never  indebted  at  all,  or 
that  he  never  owed  so  much  as  was  claimed :  for  example, 
that  he  never  incurred  the  debt;  or  that  the  services,  either 

1  Rules  of  Pleading,  53 ;  3  Rose.  N.        ^  Cobb  v.  West,  4  Duer,  38. 

P,  555.  7  Rules  of  Pleading,  5t-54 ;  Beek- 

2  Rules  of  Pleading,  51-53 ;  Prince    man  v.  Plainer,  15  Barb.  550. 

T.  Down,  3  E.  D.  Smith,  535.  8  gcott  v.  Lilienthal,  9  Rosw.  334. 

3  Dermott  v.  Jones,  3  Wall.  9.  9  Trimble  v.  Stilwell,  4  E.  D.  Smith, 
••Fells  V.  Vestvali,  3  Keyes,  153.          513. 

s Rules  of  Pleading,  51-53;  Hosley      "Rules  of  Pleading,  53;  Hosley  v, 
T.  Black,  88  N.  Y.  438.  Black,  38  N.  Y.  438. 
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in  whole  or  in  part,  were  rendered  as  a  gratuity;  or  that 
plaintiff  had  himself  fixed  a  less  price  for  them  than  he 
claimed  to  recover;  or  that  they  were  rendered  upon  the 
credit  of  some  other  person  than  the  defendant.'  If  the  com- 
plaint is  on  a  quantum  meruit,  not  for  an  agreed  price,  a  gen- 
eral denial  admits  evidence  in  reduction  of  the  value,  such  as 
that  the  work  was  unskilfully  done,  or  that  defendant  had 
discharged  plaintiff  or  given  hira  notice  to  stop.^  If  the  com- 
plaint is  for  an  agreed  price,  a  general  denial  does  not  admit 
evidence  of  unworkmanlike  manner,  nor  of  negligence  or  af- 
firmative misconduct,  unless  the  contract  as  pleaded  requires 
the  plaintiff  to  show  performance  of  its  stipulations,  in  which 
case  a  general  denial  allows  evidence  to  disprove  perform- 
ance.' If  the  complaint  is  general,  defendant  must  aver  a 
special  contract,  if  he  relies  on  it  to  show  that  by  its  terms 
nothing  is  due.  If  the  complaint  is  general  for  indebtedness, 
and  does  not  allege  a  contract,  the  statute  of  frauds  is  avail- 
able under  a  general  denial; ^  but  where  the  complaint  sets 
forth  a  contract  and  the  answer  admits  it,  the  statute  is  not 
available  unless  the  facts  to  invoke  the  statute ,  of  frauds  are 
pleaded. 

§  27.  Sales  of  personal  property. —  In  actions  arising  on 
sales  of  personal  property  under  a  general  allegation  that  de- 
fendant is  indebted  to  plaintiff  in  the  sum  of,  etc.,  for  goods 
sold  and  delivered  to  defendant  by  plaintiff  at  a  time  and 
place  named,  on  defendant's  request,  the  plaintiff  may  show 
that  at  defendant's  request  he  sold  and  delivered  to  him  per- 
sonal property  for  which  he  owes  the  price  or  valiie.^  If  the 
facts  on  which  the  law  raises  an  implied  promise  to  pay  are 
directly  stated,  an  allegation  of  such  promise  is  not  necessary.* 
"Where  the  plaintiff  may  waive  his  right  of  action  for  tort  and 
recover  on  contract,  he  may  prove  the  facts  under  a  com- 
plaint for  goods  sold  and  delivered.''  The  delivery,  under  an 
agreement  alleged  as  a  sale  and  delivery,  or  its  equivalent  so 

1  Rules  of  Pleading,  35 ;  Schertner-  ^  Algers  v.  Johnson,  6  S.  C.  (T.  & 
horn  V.  Van  Allen,  18  Barb.  39.  C.)  6D3. 

-Raymond  v.  Richardson,  4  E.  D.  'Rules  of  Pleading,  53;  Allen  v. 
Smith,  171.  Patterson,  7  N.  Y.  476. 

3  Rules  of  Pleading,  38,  39.         -  «  Farron  v.  Sherwood,  17  N.  Y.  237. 

I  Rules  of  Pleading,  71. 
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far  as  plaintiff's  duty  is  concerned,  is  essential  to  the  theory 
'of  the  action.^  But  under  an  allegation  that  the  sale  and  de- 
livery was  to  defendant,  evidence  of  a  sale  to  defendant,  and 
•of  a  delivery  to  a  third  person  at  his  request,  is  not  an  entire 
failure  of  proof,  but  only  a  question  of  variance.^  The  usual 
allegation  that  plaintiff  sold  and  delivered  the  goods  imports 
that  the  goods  belonged  to  him.'  If  the  complaint  does  not 
affirmatively  indicate  that  the  contract  was  void  under  the 
■statute  of  frauds,  and  the  answer  admits  the  contract,  without 
alleging  the  facts  showing  it  to  be  void  under  the  statute, 
'evidence  of  compliance  with  the  statute  is  dispensed  with  by 
the  admission.*  Under  a  general  denial,  or  denial  of  the 
making  of  the  contract  alleged,  evidence  is  admissible  that 
the  goods  were  delivered  under  a  special  contract  which  was 
substantially  and  materially  different  from  that  alleged,  and 
was  unperformed  by  plaintiff.''  Defendant  may  also  show 
that  in  making  the  contract  he  acted  as  agent  for  another  and 
■on  his  credit,  plaintiff  knowing  of  the  agency.^  If  the  deliv- 
ery or  acceptance  is  in  issue  on  the  pleadings,  evidence  that 
the  thing  tendered  did  not  correspond  with  the  contract,  or 
that  plaintiff  could  not  give  title,  will  be  admissible,  though 
mot  specially  pleaded ; "  but  if  acceptance  is  admitted  or 
proved,  and  a  price  fixed  by  contract  is  relied  on  by  plaintiff, 
evidence  of  deficiency  in  quality  is  not  admissible  unless  set 
«p  in  the  answer.'  If  the  plaintiff  sues  on  a  quantum  meruit, 
evidence  of  deficiency  in  quality  is  admissible,  if  alleged,  even 
though  acceptance  under  a  contract  fixing  the  price  be  proved.' 
If  the  defendant  sets  up  a  warranty  or  false  representations, 
either  directly  or  by  denying  that  there  was  a  purchase  ex- 
cept upon  terms  specified  in  the  answer,  the  burden  is  on  him 
to  prove  the  defense.^" 

Where  delivery  and  payment  were  to  be  concurrent  acts,  an 
averment  that  at  the  time  and  place  fixed  plaintiff  was  ready 

1  CatliQ  V.  Tobias,  26  N.  Y.  217.  7  Rules  of  Pleading,  35,  41,  72. 

2  Rogers  v.  Verona,  1  Bosw.  417.  s  Fetherly  v.  Burke,  54  N.  Y.  646 ; 

3  Phillips  V.  Bartlett,  9  Bosw.  678.  McCormiok  v.  Sarson,  38  How.  Pr. 
♦Rules  of  Pleading,  31,  23  and  58;  190. 

Duffy  V.  O'Donovan,  46  N.  Y.  233.  9  Moflatt  v.  Sackett,  18  N.  Y.  533. 

5 Manning  v.  Winter,  7  Hun,  483.       "Rules  of  Pleading,  100,  101. 
«  Merritt  v.  Briggs,  57  N.  Y.  651. 
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and  willing  to  deliver  is  enough.'  If  those  allegations  are  put 
in  issue,  plaintiff  must  show  that  he  had  the  articles  ready  for- 
delivery,  and  that  they  corresponded  with  that  contracted 
for,  and  either  that  he  offered  to  deliver  or  that  defendant 
dispensed  with  delivery.  The  averment  involves  the  ability 
of  the  plaintiff  to  deliver.  Excuse  for  breach  is  not  admis- 
sible under  an  allegation  of  performance.^  But  if  the  defend- 
ant notified  his  intention  to  refuse,  and  forbade  the  plaintiff 
to  deliver  goods  ordered  to  be  made,  the  plaintiff  may  show 
this  under  an  allegation  of  refusal  to  accept.  Under  an  agree- 
ment to  deliver  at  a  particular  place  for  payment  on  deliveiyy 
the  buyer  must  allege  readiness  and  willingness  to  receive- 
and  pay  at  that  place,  or  that  so  doing  was  waived  or  pre- 
vented by  some  act  of  the  seller.^  Under  an  allegation  of 
defendant's  nondelivery,  evidence  of  his  tender,  properly  re- 
fused by  plaintiff,  is  admissible.^  "Warranty,  if  relied  on,  must 
be  alleged,  even  though  it  is  implied  by  law;'  but  under  ara 
allegation  not  stating  whether  the  warranty  was  express  or 
implied,  proof  of  either,  is  admissible  and  sufficient.*  Varianc© 
between  the  allegation  and  proof  in  respect  to  the  title  to  the 
goods,  the  consideration  of  the  sale,  etc.,  is  of  little  impor- 
tance in  proving  the  warranty.  Under  the  allegation  of  war- 
ranty and  breach,  evidence  of  defendant's  subsequent  promise- 
to  cure  the  defect  is  admissible,  and  he  maj^  be  held  liable  om 
that  promise.' 

§  28.  Money  had  and  received. —  In  actions  for  money  had 
and  received,  the  complaint,  unless  on  an  account,  must  usually 
be  special,  setting  forth  the  relation  of  the  parties  and  the 
contract  or  wrong  by  means  of  which  the  money  was  re- 
ceived. If  the  facts  alleged  constitute  a  tort,  such  as  a  con- 
version or  deceit  in  obtaining  credit,  or  a  breach  of  trust,  it 
does  not  necessarily  make  the  action  one  of  tort.^  Where  the 
tort  is  not  alleged,  plaintiff  may  still  prove  it  as  part  of  the 
transaction  by  which  defendant  actually  received  money  which 

1  Rose.  N.  P.  510.  6  Hoe  v.  Sanborn,  21  N.  Y.  552. 

2  Rules  of  Pleading,  33-41.  '  Dennis  v.  Coman,  61  N.  Y.  643. 

3  Clark  V.  Dales,  20  Barb.  43.  s  R„ies  of  Pleading,  70 ;  Vilmer  v. 
*  Seaman  v.  Lew,  5  Barb.  337.  Schall,  61  N.  Y.  564. 

5  Rules  of  Pleading,  100,  101 ;  Pren- 
tice V.  Dike,  6  Duer,  220. 
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be  ought  to  refund  to  plaintiff.'  Under  a  general  denial  the 
defendant  may  prove  that  the  contract  contained  material 
provisions  under  which  the  money  was  received,  other  than 
those  alleged,  or  that  there  was  a  departure  from  the  con- 
tract by  plaintiff's  request  and  the  money  was  paid  accord- 
ingly.''* 

§  29.  Actions  against  receivers,  etc. —  In  an  action  by  or 
against  a  receiver,  an  allegation  of  his  due  appointment  is  nec- 
essary, if  the  right  of  action  was  vested  in  him  by  his  ap- 
pointment. If,  on  the  other  hand,  the  right  of  action  is  not 
derived  through  his  appointment,  he  need  not  allege  his  ap- 
pointment, but  he  may  sue,  simply  describing  himself  as  re- 
ceiver.^ Thus,  when  a  receiver  sues  on  a  contract  made  with 
him  as  receiver,  he  may  sue  without  alleging  his  appointment.* 
§  30.  Partnership  actions. —  In  an  action  bj^  partners,  an 
allegation  of  partnership  between  plaintiffs  is  unnecessai-y  in 
their  complaint,  unless  their  right  of  action  depends  on  the 
partnership.  Where  a  joint  ownership  or  joint  contract  will 
enable  them  to  recover,  it  is  no  objection  to  the  complaint 
that  the  partnership  is  not  pleaded.*  In  an  action  against 
partners,  where  a  joint  liability  appears  on  the  face  of  the 
contract,  a  partnership  need  neither  be  alleged  nor  proved;" 
and  the  chief  effect  of  alleging  and  proving  a  partnership  is 
to  open  the  way  for  admitting  more  freely  the  acts  and  dec- 
■  larations  of  one  partner  against  the  other.'  The  omission  to 
join  a  copartner  as  a  defendant  is  not  available,  unless  it  ap- 
pears by  the  pleadings,  and  an  answer  alleging  a  defect  in 
this  respect  must  state  precisely  and  truly  who  were  the 
parties."*  It  is  not  enough  to  show  that  the  one  joined  was, 
in  fact,  a  partner  as  between  defendants,  if  it  is  not  shown 
that  the  fact  was  generally  known,  or  known  to  plaintiffs.' 
The  fact  that,  after  the  transaction  and  before  suit  brought, 
plaintiff  became  aware  that  the  omitted  person  was  a  part- 

1  Harpending    v.    Shoemaker,    37  « Kendall  v.  Freeman,  2  McLean, 
Barb.  270.  189. 

2  Rules  of  Pleading,  35;  Flynn  v.  '  Rules  of  Pleading,  149,150. 
McKeoD,  6  Duer,  203.  8  Weigand  v.  Sioliel,  4  Abb.  Ct.  App. 

»  Rules  of  Pleading,  61  and  105.  Deo.  592.     ' 

*  White  V.  Joy,  13  N.  Y.  83.  9  Rules  of  Pleading,  149, 150 ;  North 

6  Loper  V.  Welch,  3  Duer,  644.  v.  Bloss,  30  N.  Y.  380 ;  N.  Y.  D.  D.  Co. 

V.  Treadwell,  19  Wend.  525. 


EVIDENCE    CNDEK   PAETICULAK   PLEADINGS.  39 

aier,  is  not  enough.     In  an  action  for  an  accounting  the  allega- 
tion of  partnership  is  material.^ 

§  31.  Public  officers.— In  an  action  by  a  public  officer  in 
his  official  capacity,  if  he  is  named  personally,  the  pleading 
must  indicate  that  he  sues  officially.  A  mere  addition  of  his 
title,  without  anything  to  indicate  that  he  sues  as  such  offi- 
cer, is  not  enough.^  But  if  it  appears  from  the  title  or  the 
body  of  the  complaint  that  he  complains  as  officer,  a  cause  of 
action  accruing  to  him  in  his  official  capacity  may  be  proved.' 
In  an  action  against  a  public  officer  for  a  wrong  not  involv- 
ing the  violation  of  any  official  duty,  he  or  his  predecessor 
owed  to  the  plaintiff,  the  cause  of  action  may  be  proved,  al- 
though the  complaint  does  not  allege  that  he  was  such  officer.* 
But  where  the  breach  of  such  a  duty  is  involved,  the  complaint 
should  designate  him  as  such  officer,  and  aver  him  to  be  such. 
In  New  York,  in  every  action  against  a  public  officer  for  his 
official  acts,  the  defendant  may  give  special  matter  in  evi- 
dence under  the  general  issue  without  notice.  Where  he 
pleads  justification,  however,  he  must  do  so  strictly.^ 

§  32.  Married  women. —  In  actions  by  a  married  woman 
'  on  contract,  an  allegation  of  her  coverture  is  not  necessary  in 
her  complaint.^  If  her  complaint  does  allege  coverture  the 
contract  will  be  presumed  to  have  been  within  her  capacity  if 
it  may  have  been  so,  without  allegation  of  the  facts  on  which 
her  capacity  depends.  Defendant's  denial  of  the  contract 
does  not  avail  to  raise  the  defense  of  her  coverture  when  she 
made  it.'  But  if  her  coverture  is  pleaded  in  defense  or  in 
abatement  and  proved,  then  she  must  prove  the  facts  showing 
her  capacity  to  make  the  contract  or  to  sue,  as  the  case  may 
require.^  Where  defendant  sets  up  a  contract  made  by  her 
as  a  counter-claim  against  her  she  must  allege  coverture,  for 
coverture  as  a  defense,  even  if  proven,  is  not  available  unless 
pleaded ; "  and  the  complaint  in  an  action  upon  a  contract  exe- 
cuted by  a  married  woman,  whether  against  her  alone  or  her 

.  1  Salter  V.  Ham,  31  N.  Y.  331.  » Rules  of  Pleading,   97;  Hier  v, 

2  Rules  of  Pleading,  107, 145 ;  Smitli  Staples,  51  N.  Y.  136. 

V.  Levinas,  8  N.  Y.  473.  '  Westervel't  v.  Ackley,  63  N.  Y.  505. 

.    3  Griggs  V.  Griggs,  66  Barb.  391, 300.  « Borst  v.  Spelman,  4  N.  Y.  284. 

'  Curtis  V.  Fay,  37  Barb.  64.  » Westervelt  v.  Ackley,  03  N.  Y.  505. 
5  Persons  v.  Parker,  3  Barb.  349. 
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husband  with  her,  need  not  allege  her  coverture,  nor  that  the 
contract  was  executed  in  her  business,  or  for  the  benefit  of 
her  separate  estate,  even  if  it  appear  by  the  contract  that  she 
was  married ;  but  the  complaint  may  be  framed  as  if  defend- 
ant was  2^  feme  sole.  Her  coverture  is  matter  of  defense,  to 
be  pleaded  by  defendant  if  available ;  and  evidence  that  she 
was  a  married  woman  and  could  not  contract  is  not  admissi- 
ble under  a  denial  of  the  contract.'  The  plaintiff  may  prove 
the  contract  as  alleged,  and  rest,  unless  the  defendant  has 
pleaded  coverture  and  the  fact  appears  by  plaintiff's  case ;  if 
so,  or  if  defendant  thereupon  proves  coverture  under  his  an- 
swer, the  burden  is  cast  upon  the  plaintiff  to  prove  a  case 
within  the  statute.' 

§33.  Heirs  and  next  of  kin. —  In  an  action  against  heirs 
and  next  of  kin  on  a  debt  of  the  ancestor,  the  plaintiff  must 
allege  and  prove  affirmatively  a  case  within  the  provisions  of 
the  statute  which  creates  the  right  of  action.'  Plis  failure  to 
allege  and  prove  everything  which  the  statute  demands  is 
sufficient  to  prevent  a  recovery.*  He  must  allege  the  grant- 
ing of  letters ;  that  his  action  is  brought  after  three  years 
from  the  grant  of  letters ;  that  defendant  inherited  real  prop- 
erty by  descent,  or  acquired  real  property  or  personal  prop- 
erty under  decedent's  will  or  the  statute  of  distribution,  and 
that  decedent  left  no  personal  property  within  the  state,  or 
that  the  same  was  insufficient  to  pay  the  debt,  or  that  the 
debt  could  not  be  collected  in  due  proceedings  before  the 
proper  court,  and  at  law,  from  the  personal  representatives 
of  the  decedent,  nor  —  if  the  action  is  against  an  heir  —  from 
the  next  of  kin  or  legatees ;  and  the  allegations  must  be  in  all 
things  proved  as  laid.* 

§  34.  Admission  in  pleading. —  An  answer  may  contain  a 
direct  or  implied  admission  of  some  fact  alleged  in  the  com- 
plaint.^ The  admission  is  implied  when  the  fact  alleged  in 
the  complaint  is  not  denied  in  the  answer.  It  is  direct  when 
the  admission  is  made  in  terms.  Either  form  of  admission  of 
an  allegation  contained  in  the  complaint  is  conclusive  upon 

1  Rules  of  Pleading,  33-38.  i  Selover  v.  Coe,  63  N.  Y.  443. 

2  Downing  V.  O'Brien,  67  Barb.  583.        5  Roe    v.    Swezey,    10   Barb.    251; 
sMersereau  v.  Eyerss,  8  N.  Y.  361 ;     Armstrong  v.  Weed,  63  N.  Y.  250. 

Rules  of  Pleading,  101.  «  Rules  of  Pleading,  40,  41. 
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the  defendant  so  long  as  it  remains  in  the  pleading,  and  the 
plaintifp  can  point  to  it  as  conclusive  proof  of  the  truth  of  th& 
allegation.!  ISTo  proof  can  be  admitted  in  support  of  new 
matter  contained  in  an  answer  which  is  inconsistent  with  an 
allegation  in  the  complaint  which  is  not  denied.^  But  an 
allegation  contained  in  an  answer  setting  up  an  affirmative 
defense  which  has  no  reference  to  and  does  not  admit  any 
allegation  of  the'  complaint  is  of  an  entirely  different  nature. 
Such  allegation  is  not  an  admission  contained  in  a  pleading^ 
which  is  conclusive  so  long  as  it  remains  in  the  record.  An 
admission  which  so  concludes  a  party  admits  something  al- 
ready alleged  or  set  forth  in  the  pleading  to  which  the  plead- 
ing containing  the  admission  is  an  answer.  Thus,  in  Ferris 
V.  Hard  et  al.,"  it  was  held  that  when  the  complaint  alleged 
the  making  and  delivery  of  a  mortgage  b}'^  defendants  for 
$10,000,  and  the  answer  of  one  of  the  defendants  alleged  that 
she  executed  the  mortgage  for  the  purpose  of  securing  the 
mortgagee  for  money  loaned  and  to  be  loaned  to  her  husband, 
that  upon  the  trial  the  defendant  could  show  a  fact  which 
was  inconsistent  with  her  allegation  of  the  consideration,  as 
the  allegation  as  to  the  consideration  of  the  mortgage  admit- 
ted nothing  as  to  that  consideration  which  was  set  forth  in 
the  complaint,  for  there  was  no  allegation  therein  as  to  con- 
sideration. Either  party  is  always  at  liberty  to  show,  for  any 
purpose  except  to  prevent  its  operation  as,  a  valid  deed  or 
mortgage,  that  the  consideration  was  different  from  that 
named  in  the  instrument.* 

§  35.  Attacking  an  instrument  set  up  as  a  counter-claim. 
Where,  in  an  action  at  law  upon  a  money  demand,  an  instru- 
ment executed  by  the  plaintiff  is  set  up  as  a  counter:claim,  the 
plaintiff  cannot,  under  a  reply  simply  denying  the  counter- 
claim, show  by  parol  evidence  what  was  the  true  agreement 
between  the  parties  to  such  instrument.  That  is  to  say,  if 
the  instrument  set  up  was  complete  when  the  plaintiff  signed 
it,  although  by  fraud  or  mistake  it  did  not  express  the  true 
agreement  between  the  parties,  his  sole  remedy  is  to  procure 

1  Paige  V.  Willet,  38  N.  Y.  38.  » 135  N.  Y.  858 ;  48  N.  Y.  State  Eep. 

2  Fleischman  v.  Stern,  00  N.  Y.  110 ;    518. 

Beard  v.  Tilghman  et  al,  66  Hun,  13 ;        *  Murray  v.  Smith,  1  Duer,  413. 
49  N.  Y.  State  Rep.  508. 
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its  reformation;  and  when  an  effort  is  made  to  enforce  it 
.against  him  he  cannot  contradict  the  terms  thereof  by  parol 
evidence,  except  by  proper  allegations  in  his  pleadings,  asking 
for  its  reformation.  But  where  the  plaintiff  signs  a  blank 
piec3  of  paper,  it  is  sufficient  for  him  on  the  trial  to  prove  that 
he  simply  signed  a  blank  piece  of  paper,  and  then  it  is  for  the 
defendant  to  show  that  the  plaintiff  authorized  the  blank  to 
be  filled  up,  and  how  and  under  what  circumstances  the  au- 
thority was  given  and  what  the  authority  was.' 

§  36.  Proof  of  defenses  arising  after  suit  brought. —  In 
.an  equitable  action,  matters  occurring  after  the  suit  com- 
menced, but  before  answer,  may  be  pleaded  as  of  right ;  and 
the  reason  is  that  in  such  action  costs  are  discretionar}',  and  if 
the  defendant  prevails,  notwithstanding  there  was  good  cause 
to  sue,  the  court  can  charge  him  with  costs.  But  in  an  action 
•of  a  legal  nature,  the  right  of  the  parties  must  be  determined 
.as  they  existed  at  the  commencement  of  the  action,  except  so 
far  as  the  situation  has  been  since  changed  unfavorably  to  the 
plaintiff's  claim,  either  by  his  own  act  or  by  operation  of  the 
law,  the  reason  being  that,  in  a  legal  action,  the  statute  gives 
<;osts ;  and  as  they  ought  not  to  be  charged  on  a  plaintiff  who 
had  good  ground  to  sue,  defendant  should  get  leave  to  plead, 
so  that  the  court  may  impose  terms.^  Evidence  of  such  facts 
cannot  be  given  unless  pleaded.' 

§  37.  Explaining  inconsistencies  between  testimony  and 
pleading. —  Where  there  is  a  clear  contradiction  between  the 
evidence  and  a  sworn  answer,  the  defendant  may  give  any 
evidence  which  tends,  if  believed,  to  explain  such  contradiction 
in  a  manner  consistent  with  the  honesty  of  the  witness.  Thus, 
in  Ferris  v.  Hard  et  al.,*  the  defendant  was  allowed  to  show 
that  when  the  answer  was  drawn  she  informed  the  attorney 
that  the  facts  were  as  sworn  to  by  her,  and  the  attorney  ad- 
vised her  there  was  no  legal  difference  between  her  statement 
and  the  allegations  in  the  answer,  as  that  was  the  legal  effect, 
etc. 

1  Richards  v.  Day,  137  N.  Y.  183 ;  3  Ferris  v.  Tannebaum,  39  N.  Y. 
50  N.  Y.  State  Rep.  389.  State  Rep.  71. 

2  Styles  V.  Fuller,  101  N.  Y.  623.  « 135  N.  Y.  354;  48  N.  Y.  State  Eep. 
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I.    PRIVILEGE    OF  WITNESSES. 

§  1.  Ill  general. —  There  is  a  great  difference  between  priv- 
ilege and  incompetency,  though  the  difference  has  not  always 
been  kept  in  view.  An  incompetent  witness  cannot  be  exam- 
ined, and,  if  examined  inadvertently,  his  testimony  is  not 
legal  evidence;  but  a  privileged  witness  may  always  be  exam- 
ined, and  his  testimony  is  perfectly  legal  if  the  privilege  is  not 
insisted  on.  The  privilege  of  the  witness  arises  in  three  ways : 
First,  on  the  ground  that  to  answer  the  question  \vould  expose 
him  to  consequences  so  injurious  that  he  ought  to  be  allowed 
to  decline  doing  so;  secondly,  that  to  answer  the  question 
would  be  a  breach  of  confidence,  which  he  ought  not  to  be 
forced  to  commit ;  thirdly,  that  to  compel  the  witness  to  an- 
swer the  question  would  be  against  public  policy.    Thus  there 
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are  some  kinds  of  evidence  wbicli  the  law  excludes  or  dis- 
penses with  on  grounds  of  public  policy,  because  greater 
mischief  would  probably  result  from  requiring  or  permitting 
its  admission  than  from  wholly  rejecting  it. 

§  2.  Criminating  answers. — That  the  witness  will  be  subject 
to  a  criminal  charge,  however  punishable,  is  clearly  a  sufficient 
ground  for  claiming  the  protection.^  It  is  proper  to  ask  a 
question  the  answer  to  which  may  criminate  the  witness,  as 
he  may  answer  it,  and  the  court  will  carefully  instruct  the 
jury  that  the  refusal  to  answer  gives  rise  to  no  inference  of 
guilt;-  of  course  the  judge  is  to  decide  whether  or  not  the 
witness  is  entitled  to  the  privilege.  But  the  witness  and  not 
the  court  is  the  proper  judge  whether  a  question  put  to  him 
has  a  tendency  to  criminate.'  The  court  will  instruct  him  to 
enable  him  to  determine,  and  if  the  answer  forms  one  link  in 
a  chain  of  testimony  against  him  he  is  not  bound  to  answer. 
It  is  the  province  of  the  court  to  judge  whether  an}''  direct 
answer  to  the  questions  which  may  be  proposed  will  furnish 
evidence  against  the  prisoner.  In  such  a  case  the  witness 
must  himself  judge  what  his  answer  will  be,  and  if  he  say  on 
oath  he  cannot  answer  without  accusing  himself,  he  cannot  be 
compelled  to  answer.*  If  a  witness  is  exempt  by  statute 
from  liability  for  any  offense  of  which  he  is  compelled  to  give 
evidence,  or  if  the  offense,  as  to  him,  is  barred  by  the  statute 
of  limitations,  he  cannot  claim  the  privilege  of  not  answering 
ordinarily  incident  to  such  case ;  ^  and  if  a  statute  provides 
that  what  a  witness  testifies  shall  not  be  given  in  evidence 
against  him,  his  privilege  is  gone.^  The  rule  that  a  witness  is 
not  obliged  to  criminate  himself  is  well  established,  but  this 
is  a  privilege  which  may  be  waived;  and  if  the  witness  con- 
sents to  testify  in  one  matter  tending  to  criminate  himself,  he 
must  testify  in  all  respects  relating  to  the  matter  so  far  as- 
material  to  the  issue.     If  he  waives  the  privilege,  he  does  so 

1  People  T.   Kelly,   10  Smith,   74;        s  State  v.  Edwards,  3  Nott  &  McC. 
Pleasant  v.  State,  15  Ark.  624 ;  I.owe    13. 

V.  Mitchell,  18  Me.  372 ;  United  States  i  1  Burr's  Trial,  245 ;  Kirschner  v. 

V.  Craig,  4  Wash.  C.  O.  229 ;  People  State,  9  Wis.  140. 

V.  Herrick,   13  Johns.  82;  Ward  t.  =  Floyd  v.  State,  7  Tex.  315. 

People,  3  Hill,  895 ;  Warner  v.  Lucas,  '•  People  v.   Kelly,  10    Smith,  74  -,. 

10  Ohio,  836.  State  v.  Quailes,  8  Eng.  307. 

2  Newcomb  v.  State,  37  Miss.  383. 
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fully  in  relation  to  that  act,  but  he  does  not  thereby  waive  his 
privilege  of  refusing  to  reveal  other  unlawful  acts,  wholly  un- 
connected with  the  act  of  which  he  has  spoken,  even  though 
they  may  be  material  to  the  issue;'  and  if  the  witness  under- 
standingly  waives  his  privilege  and  begins  to  testify,  he  must 
submit  to  a  full  cross-examination  if  required ;  that  is  to  say, 
if  a  witness,  knowing  that  he  is  not  bound  to  testify  concern- 
ing a  fact  which  may  tend  to  criminate,  voluntarily  answers 
in  part,  he  may  be  cross-examined  as  to  the  whole  transaction.^ 
It  is  the  privilege  of  the  witness,  not  of  the  party,  that  the 
witness  need  not  testify  to  facts  which  will  subject  him  to  a 
criminal  prosecution.  If  he  waives  his  privilege  and  testifies 
to  part  of  the  transaction  in  which  he  was  criminally  con- 
cerned, he  is  bound  to  state  the  whole.' 

§  3.  Cross-examination  of  a  defendant  when  he  offers 
himself  as  a  witness  in  a  criminal  case. —  The  discretion 
which  courts  possess  to  permit  questions  of  particular  acts  to 
be  put  to  witnesses  for  the  purpose  of  impairing  credibility 
should  be  exercised  with  great  caution  when  an  accused  per- 
son is  a  witness  on  his  own  trial.  He  goes  upon  the  stand 
under  a  cloud ;  he  stands  charged  with  a  criminal  offense  not 
only,  but  is  under  the  strongest  possible  temptation  to  give 
evidence  favorable  to  himself.  Plis  evidence  is  therefore  looked 
upon  with  suspicion  and  distrust,  and  if,  in  addition  to  this,  he 
may  be  subjected  to  a  cross-examination  upon  every  incident 
of  his  life  and  every  charge  of  crime  or  vice  which  may  have 
been  made  against  him,  and  which  have  no  bearing  on  the 
charge  for  which  he  is  being  tried, he  maybe  so  prejudiced  in 
the  minds  of  the  jury  as  frequently  to  induce  them  to  convict 
upon  evidence  which  otherwise  would  be  deemed  insufficient. 
It  is  not  legitimate  to  bolster  up  a  weak  case  by  probabilities 
based  upon  other  transactions.  An  accused  person  is  required 
to  meet  the  specific  charge  made  against  him,  and  is  not  called 
upon  to  defend  himself  against  every  act  of  his  life.  ISTeither 
in  People  v.  Brandon,*  nor  in  People  v.  Connors,^  was  the  point 
of  relevancy  upon  the  question  of  credibility  presented.    In 

1  Lowe  V.  Mitchell,  18  Me.  373.  3  State  v.  Foster,  3  Foster,  348. 

2  Foster  v.  Pierce,  11  Cush.    437;        *43N.  Y.  365. 
People  V.  Carroll,  3  Park.  Ci-.  Rep.  73.        5  go  N.  Y.  240. 
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each  case  the  ground  of  the  objection  was  specific,  and  did  not 
involve  that  point.^ 

Mr.  Greenleaf,  in  his  work  on  Evidence,  lays  down  the 
rule  that  questions,  the  answers  to  which,  though  they  may 
disgrace  the  witness  in  other  respects,  will  not  affect  the 
credit  due  to  his  testimony,  are  clearly  impertinent  and  not 
allowable;  and  even  as  to  questions  which  do  not  tend  to  dis- 
credit him  as  a  witness,  although  sometimes  allowed  at  nisi 
prius,  he  regards  the  rule  as  unsettled.  He  says :  "  The  great 
question,  however,  whether  a  witness  may  not  be  bound  in 
some  cases  to  answer  an  interrogatory  to  his  own  moral  deg- 
radation, when,  though  it  is  collateral  to  the  main  issue,  it 
is  relevant  to  his  character  for  veracitj'',  has  not  yet  been 
brought  into  direct  and  solemn  judgment,  and  must  therefore 
be  regarded  as  an  open  question,  notwithstanding  the  practice 
of  eminent  judges  at  nisi  prlus  in  favor  of  the  inquiry  under 
the  limitations  we  have  above  stated."  To  allow  them  at  all 
was  a  departure  from  the  old  rule.  Lord  Eldon  said:  "It 
used  to  be  said  that  a  witness  could  not  be  called  on  to  dis- 
credit himself,  but  there  seems  to  be  something  like  a  depart- 
ure from  that  —  I  mean  that  in  modern  times  the  courts  have 
permitted  questions  to  show  from  transactions  not  in  issue 
that  the  witness  is  of  impeached  character  and  therefore  not 
so  credible."  ^ 

Mr.  Phillips,  in  his  work  on  Evidence,  gives  the  reasons  for 
and  against  allowing  questions  collateral  to  the  issue  when 
they  affect  credibility.  The  reasons  in  favor  are  that  without 
allowing  them  there  would  be  no  adequate  means  of  ascer- 
taining what  credit  is  due  to  the  testimony  of  a  witness,  and 
that  is  especially  necessary  in  the  case  of  spies,  informers  and 
accomplices,  in  order  to  pi'event  property,  or  even  life,  to  be 
endangered  by  the  unexpected  appearance  of  a  strange  wit- 
ness.' This  reasoning  has  no  application  to  the  case  of  an 
accused  person  who  appears  as  a  witness.  The  prosecution 
can  never  be  taken  by  surprise  either  as  to  his  being  a  witness- 
or  his  character.  The  reasoning  against  this  kind  of  evidence 
is  far  more  logical  and  satisfactory.     Mr.  Phillips  states  it 

1  People  V.  Brown,  73  N.  Y.  571.  3  3  phj].  on  Ev.  943  (5th  Am.  ed.). 

■•^Parkhurst  v.  Lowten;  2  Swans. 
216. 
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substantially  as  follows :  That  the  obligation  of  an  oath  only 
binds  to  speak  touching  the  matters  in  issue;  that  such  partic- 
ular  matters  as  whether  the  party  has  been  in  jail  for  felony, 
or  suffered  infamous  punishment,  or  the  like,  are  not  a  part  of 
the  issue,  because  other  witnesses  could  not  be  called  to  prove 
them ;  that  it  would  be  an  extreme  grievance  to  a  witness  to 
be  compelled  to  disclose  past  transactions  of  his  life  which 
may  have  been  since  forgotten,  and  to  expose  his  character 
afresh  to  evil  report;  that  if  a  witness  is  privileged  from  an- 
swering a  question  which  is  relevant  to  the  issue  because  it 
may  tend  to  the  forfeiture  of  property,  with  much  more  rea- 
son ought  he  to  be  excused  from  answering  an  irrelevant 
question  to  the  disparagement  and  forfeiture  of  his  character;, 
that  in  the  case  of  accomplices  an  exception  to  a  certain  ex- 
tent might  be  made  on  account  of  their  peculiar  situation, 
etc.^  While  the  practice  has  obtained  to  some  extent  of 
allowing  questions  to  a  witness  the  answers  to  which  would 
tend  to  impeach  his  credibility,  the  courts  have  uniformly 
excluded  questions  which  do  not  clearly  have  that  effect.  In 
People  V.  GenungHhe  question  put  to  the  prosecutor,  whether 
he  had  not  frequently  during  the  session  of  the  court  offered 
to  the  prisoner  that  if  he  would  settle  the  subject-matter  of 
the  indictment  he  would  leave  the  court  and  not  appear  as  a 
witness,  was  held  incompetent  because  it  did  not  impair  cred- 
ibility. In  People  v.  Gay '  Jewett,  J,,  said:  "  The  single  fact 
that  he  (the  witness)  had  been  complained  of  and  held  for 
trial  for  the  commission  of  a  crime  did  not  affect  his  moral 
character."  This  was  upon  the  ground  that  the  witness  was 
presumed  innocent  until  convicted.  No  rule  of  law  is  violated 
in  requiring  that,  to  entitle  questions  to  be  put  to  accused- 
persons  which  are  irrelevant  to  the  issue  and  are  calculated 
to  prejudice  him  with  the  jury,  they,  should  at  least  be  of  a 
character  which  clearly  go  to  impeach  his  general  moral  char- 
acter and  his  credibility  as  a  witness.  The  old  rule,  riot  to 
allow  irrelevant  questions  to  such  persons,  would  be  prefer- 
able and  more  in  accordance  with  sound  principles  of  justice; 
but  it  is  unnecessary  to  go  beyond  the  requirement  that  the 
answer  must  tend   directly  to  impeach  him.     In  People  v, 

1 3  Phil,  on  Ev.  943  (5th  Am.  ed.).  ^TN.Y.  378. 

2 11  Wend.  19. 
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Crapo '  the  prisoner  was  on  trial  for  burglary  and  larceny, 
and,  having  taken  the  stand  as  a  witness  in  his  own  behalf, 
was  asked  on  cross-examination  if  he  had  been  arrested  on  a 
charge  of  bigamy.  The  court  held  the  question  inadmissible, 
and  stated  the  rule  to  be  that  the  disparaging  questions  must 
either  be  relevant  to  the  issue  or  such  as  clearly  go  to  impeach 
the  moral  character  and  credibility  of  the  witness.  In  People 
V.  Brown '2  the  question  asked  the  party  testifying  in  his  own 
behalf  was  how  many  times  he  had  been  arrested,  and  it  was 
held  inadmissible.  In  Eyan  v.  People  ^  the  witnesses  were 
asked  if  they  had  been  indicted.  This  was  held  to  be  inad- 
missible. In  People  ex  rel.  Phelps  v.  Oyer  &  Term.,  etc.,* 
the  court  say :  Their  control  over  questions  put  to  a  party  as 
a  witness  in  a  criminal  case  was  not  absolute,  and  that,  as  a 
general  rule,  the  range  and  extent  of  such  an  examination  is 
within  the  discretion  of  the  trial  judge,  subject,  however,  to 
the  limitation  that  it  must  relate  to  matters  pertinent  to  the 
issue,  or  to  specific  facts  which  tend  to  discredit  the  witness 
or  impeach  his  moral  character;  and  to  the  same  effect  was 
People  V.  Casey.'  In  People  v.  ISToelke  ^  it  was  held  proper 
to  ask  a  defendant  examined  as  a  witness  in  his  own  behalf 
whether  he  had  been  tried  and  convicted  of  violating  the 
law,  etc. 

§  4.  Questions  tending  to  degrade  a  witness. —  Every  ques- 
tion must  be  answered  by  a  witness,  whether  it  tend  to  de- 
grade him  or  not,  if  it  be  material  to  the  issue,  unless  it  tend 
to  render  him  liable  to  penalties  and  punishment.  As  the 
credibility  of  a  witness  is  always  in  issue,  he  must  therefore 
answer  questions  which  are  in  no  other  way  material  than  as 
affecting  his  credibility.  On  the  other  hand,  every  question 
which  is  not  material  to  the  issue  is  improper;  and  it  is  not 
only  improper,  but  unbecoming,  to  put  questions  to  a  witness 
the  very  putting  of  Which  tends  to  degrade  him,  and  which, 
not  being  material,  he  cannot  be  compelled  to  answer.  And 
as  every  witness  is  entitled  to  the  protection  of  the  court  in 
which  he  appears,  any  attempt  to  degrade  him  unnecessarily 
will  immediately  be  repressed  without  waiting  for  the  witness  ~ 

1 76  N.  Y.  288.  ^  <  83  N.  Y.  460. 

2  73  N.  Y.  571.  5  72  N.  Y.  393. 

3  79  N.  Y.  594  6  94  n.  y.  137. 
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to  object  to  the  question.  A  witness  is  not  bound  to  give 
answers  which  may  stigmatize  or  disgrace  hira.^  A  witness  is 
not  bound  to  answer  any  questions  which  may  impeach  his 
conduct  as  a  public  officer.^ 

§  5.  Judges. —  Judges  and  justices  of  the  peace  cannot  be 
asked  to  disclose  anything  that  transpired  at  their  consulta- 
tions, but  may  be  examined  to  identify  a  case  or  establish 
facts  which  do  not  appear  from  the  record  of  a  case,  or  to 
prove  the  testimony  of  a  witness.' 

II.    BETWEEN    COUNSEL    AND    CLIENT. 

§  6.  In  general. —  If  an  attorney,  touching  matters  that 
come  within  the  ordinary  scope  of  professional  employment, 
receive  a  communication  in  his  professional  capacity  either 
from  a  client,  or  on  his  account  and  for  his  benefit,  in  the 
transaction  of  his  business,  or,  which  amounts  to  the  same 
thing,  if  he  commits  to  paper  in  the  course  of  his  employment, 
on  his  client's  behalf  matters  which  he  knows  only  through 
his  professional  relation  to  the  client,  he  is  not  only  justified 
in  withholding  such  matters,  but  bound  to  withhold  them, 
and  will  not  be  compelled  to  disclose  the  information  or  pro- 
duce the  paper  in  any  court  of  law  or  equity,  either  as  party 
or  as  witness.*  In  other  words,  no  legal  adviser  is  permitted, 
v/hether  during  or  after  the  termination  of  his  employment 
as  such,  unless  with  his  client's  consent,  to  disclose  any  com- 
munication, oral  or  documentary,  made  to  him  as  such  legal 
adviser,  by  or  on  behalf  of  his  client,  during,  in  the  course, 
and  for  the  purpose  of  his  employment,  whether  in  reference 
to  any  matter  as  to  which  a  dispute  has  arisen  or  otherwise, 

1  state  V.  Bailey,  1  PeHn.  415 ;  3  Welcome  v.  Batohelor,  33  Me.  85 ; 
Vaughn  v.  Peiine,  8  id.  628 ;  Baird  Jackson  v.  Humphrey,  1  Johns.  498 ; 
V.  Cochran,  4  Serg.  &  Eawle,  400 ;  1  Whart.  Ev.  600 ;  People  v.  Miller,  3 
Resp  V.  Gibbs,  3  Yeates,  429,   437;  Park.  Cr.  Rep.  197. 

Galbraitli  v.   Eichelberger,   id.  515 ;        *  Stephen's  Dig.  of  Law  of  Ev.,  art 

Bell's  Case,  1  Browne,  376;  Salton-  115;  Nelson  v.  Becker,  32  Neb.  99; 

stall's  Case,  1  Rogers'  Rec.  134 ;  Stout  State  v.  James,  34  S.  C.  49 ;  Matthews 

v.  Russell,  3  Yeates,  834 ;  People  v.  v.  Hoagland,  48  N.  J.  Eq.  455 ;  Alex- 

Herrick,  13  Johns.  83.  ander  v.    United  States,   138  U.   S. 

2  Jackson  v.  Humphrey,  1  Johns.  353. 
498 ;  Marbury  v.  Madison,  1  Cranch, 

144. 
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or  to  disclose  any  advice  given  by  him  to  his  client  during, 
in  the  course  of,  and  for  the  purpose  of  such  employment.  It 
is  immaterial  whether  the  client  is  or  is  not  a  party  to  the 
action  in  which  the  question  is  put  to  the  legal  adviser.^  And 
the  presumption  is  that  all  communications  between  attorney 
and  client  are  confidential.^ 

§  7.  What  communications  come  within  the  rule. —  In 
order  to  bring  a  communication  within  the  protection  of  the 
rule  it  must  have  been  made  to  the  counsel,  attorney  or  solic- 
itor acting  for  the  time  being  in  the  character  of  a  legal 
adviser.'  This  protection  extends  also  to  all  the  necessary 
organs  of  communication  between  the  attorney  and  his  client; 
an  interpreter,  and  an  agent  or  clerk,  being  considered  as 
standing  in  precisely  the  same  situation  as  the  attorney  him- 
self, and  under  the  same  obligation  of  secrecy.*  This  is  a 
rule  of  law  for  the  protection  of  the  client;  the  privilege  does 
not  attach  if  the  person  consulted  be  not  a  member  of  the 
profession,  although  supposed  to  be  so  by  the  client.* 

§  8.  Extent  of  the  protection. —  As  between  client  and  at- 
torney, the  protection  extends  to  every  communication  which 
the  client  makes  to  his  attorney  as  his  legal  adviser,  for  the 
purpose  of  professional  advice  or  aid  upon  the  subject  of  his 
rights  and  liabilities  having  a  lawful  object.^  But  if  the  pur- 
pose contemplated  be  a  violation  of  law,  it  is  not  a  privileged 
communication,  because  it  is  not  an  attorney's  duty  to  con- 
trive fraud.'  But  any  statement  made  by  a  party  to  his  legal 
adviser  after  the  commission  of  a  crime  is  privileged.'  It  is 
not  necessary  that  any  judicial  proceeding  in  particular  should 
have  been  commenced  or  contemplated ;  it  is  enough  if  the 
matter  in  hand  may. by  possibility  become  the  subject  of  ju- 
dicial inquiry.' 

1  Stephen's  Dig.  of  Law  of  Ev.,  art        5  Sample  v.  Frost,  10  Iowa,  266  ; 
115;  Chirac  v.  Heinecker,  11  Wheat    Barnes  v.  Harris,  7  Cush.  576. 

280;    McLennon  v.  Longfellow,  33  *  Russell  v.  Jackson,  15  Jur,  1117. 

Me.  494;  Whiting V.  Barney, 30  N.Y.  'Bank  of  Utica  v.  Mersereau,  3 

330 ;  38  Barb.  393 ;  Graham  v.  Peo-  Barb.  Ch.  528. 

pie,  63  id.  468.  8  State  v.  James,  34  S.  C.  49 ;  Alex- 

2  Sharon  V.  Sharon,  79  Cal.  633.  ander  v.  United  States,   138   U.  &. 
"  Sargeant  v.  Hampden,  38  Me.  581.  353. 

♦Jackson  v.  French,  3  Wend.  337;        » Foster  y.  Hall,  12  Pick.  89. 
Power  V.  Kent,  1  Caw.  211 ;  Sibley 
V.  Waffle,  16  N.  Y.  1^0. 
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Thus,  an  attorney  in  receiving  the  directions  and  instruc- 
tions of  one  intending  to  make  a  will,  although  he  asks  no 
questions  and  gives  no  advice,  but  simply  reduces  to  writing 
the  directions  given  him,  still  acts  in  a  professional  capacity, 
and  is  prohibited  from  disclosing  any  communication  so  made 
to  him  by  his  client.^  He  maj'',  however,  testify  as  to  the 
acts  of  the  testator  at  its  execution  tending  to  support  the 
will  which  is  attacked.^  But  an  attorney  who  drew  and  was 
a  witness  to  a  will  as  counsel  for  testator  cannot  testify  to 
professional  transactions  with  the  deceased  other  than  the 
circumstances  immediately  surrounding  the  execution  of  the 
will  upon  a  contest  as  to  the  probate  of  the  will.'  So  an  at- 
torney who  drew  a  will  cannot  testify  who  gave  him  the  in- 
structions to  do  so  unless  they  were  given  in  the  presence  of 
a  third  person.*  And  the  privilege  of  professional  secrecy  is 
not  confined  to  the  knowledge  derived  by  counsel  from  com- 
munications made  to  him  by  or  in  confidence  with  clients,  but 
extends  to  information  obtained  from  documents  submitted 
for  his  inspection  or  custody.^ 

§9.  Opinion  of  counsel  protected  when. —  It  seems  that 
a  p&.rty  is  not  obliged  to  discover  and  produce  the  opinion  of 
counsel,  nor  can  he  be  made  to  disclose  any  communication 
between  himself  and  his  legal  adviser  which  his  legal  adviser 
could  not  disclose  without  his  permission ;  ^  but  this  rule  only 
refers  to  criminal  cases.'  Where  a  party  testifies  that  he  was 
advised  by  an  attorney  that  he  had  a  right  to  take  the  prop- 
erty in  question,  it  is  error  to  allow  such  attorney  to  testify 
as  to  what  counsel  or  advice  he  gave.^  But  asking  a  witness 
on  cross-examination  whether  he  had  ever  communicated  to 
his  attorney  a  fact  to  which  he  had  testified  is  not  a  violation 
of  the  rule.' 

iLoderv.  Whelpley,  lllN.Y.  239;  Will,  66  Hun,  ,632;  49  N.  Y.  State 

19  N.  Y.  State  Rep.  631.  Bep.  366. 

2  Re  McCarthy,  55  Hun,  7 ;  28  N.  5  Matthews  v.  Hoagland,  48  N.  J. 
Y.  State  Rep.  343.    But  see  Re  Mc-  Eq.  455. 

Carthy's  Will,  38  id.  124.  6 Swank  v.  People,  30  111.  App.  111. 

3  Re  Bedlow's  Will,  67  Hun,  408 ;  51  '  But  see  Weinstein  v.  Reid,  35  Mo. 
N.  Y.  State  Eep.  783.  App.  41. 

<Re  McCarthy's  Will,  48  N.  Y.  » People  v.  Hillhouse,  80  Mich.  580. 
State  Eep.  315.    But  see  Re  Gagan's       9  state  v.  Tall  (Minn.),  45  N.  W. 

Eep.  449. 
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§  10.  Documents  and  papers  protected. —  An  attorney  is 
not  bound  to  produce  any  paper,  document  or  deed  left  with 
him  by  his  client  for  professional  advice ;  or  a  letter  written 
him  by  his  client ; '  nor  letters  which,  though  not  written  by 
his  client,  will  affect  his  client's  interest  in  an  action ;  '^  and 
whether  the  object  of  leaving  the  document  with  the  attorney 
was  for  professional  advice  or  for  another  purpose  is  for  the 
judge  to  determine.  The  attorney  may  be  examined  to  the 
fact  of  the  existence  of  the  papers  in  order  to  let  in  secondary 
evidence  of  their  contents.'  As  documents  which  are  not 
privileged  in  the  hands  of  a  party  cannot  be  made  so  by  plac- 
ing them  in  the  hands  of  his  counsel,*  if  the  attorney  was 
counseled  merely  as  a  conveyancer,  to  draw  papers  of  convey- 
ance, the  communications  made  ,to  him  in  that  capacity  are 
protected,'  even  though  he  was  employed  as  the  mutual  ad- 
viser and  counsel  of  both  parties."  But  a  communication  be- 
tween an  attorney  and  client,  when  both  parties  to  the  action 
are  present,  is  not  a  confidential  communication  so  as  to  be 
inadmissible.'  It  is  different,  however,  between  either  of  the 
parties  and  third  persons.^ 

§  11.  When  the  attorney  is  also  a  party. —  Communica- 
tions of  a  client  to  his  attorney  are  not  privileged,  if  the  at- 
torney is  himself  a  party  to  the  transaction,  or,  in  other  words, 
if  he  were  acting  for  himself,  though  he  might  also  be  em- 
ployed by  another.  Thus,  where  an  attorney  for  defendant 
in  proceedings  supplementary  to  execution  has  testified  that 
he  had  some  property  of  defendant  in  his  possession,  he  may 
be  required  to  state  what  he  had  and  what  he  had  not  done 
with  it.' 

1  Arnold  v.  Cheesebrough,  41  FeA  <>  Wilson  v.  Troup,  7  Johns.  Ch.  35. 
Rep.  74.  'Smith  v.  Ciego,  54  Hun,   22;   26 

2  Re  Whitlook,   51   Hun,   351;    31  N.    Y.    State    Rep.    64:    Denser    v. 
N.  Y.  State  Rep.  719.  Walkup,  43  Mo.  App.  625;  Dikemau 

3Jacksonv.  Mo'Vey,  18  Johns.  330;  v.   Arnold  (Mich.),   44   N.    W.   Rep. 

Jackson  v.  Denison,  4  Wend.  558.  407. 

i  Edison    Electric    Light    Co.    v.  ^^  Gruber  v.  Baker,  20  Nev.  453. 

United  States  Electric  Light  Co.,  44  "Hardy  v.  Gleason  (Oreg.),  33  Pac. 

Fed.  Rep.  294.  Rep.  817. 
',5  Barry  t.  Coville,  53  Hun,  630;  25 
JSf.  Y.  State  Rep.  658. 
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§12.  Protection  perpetual  when. —  The  protection  given 
by  law  to  communications  between  an  attorney  and  his  client 
does  not  cease  with  the  termination  of  the  suit  or  business 
in  which  they  were  made.  The  seal  of  the  law  once  fixed 
upon  them  remains  forever,  unless  removed  by  the  party 
himself  in  whose  favor  it  was  placed.  It  is  not  affected  by 
the  party's  ceasing  to  employ  the  attorney  and  retaining  an- 
other; nor  by  the  death  of  the  client. 

§  13.  What  communications  are  not  privileged. —  Confi- 
dential communications  do  not  extend  to  any  fact  observed 
by  any  legal  adviser,  in  the  course  of  his  employment  as  such, 
showing  that  any  crime  or  fraud  has  been  committed  since 
the  commencement  of  his  employment,  whether  his  attention 
was  directed  to  such  fact  by  or  on  behalf  of  his  client  or  not ; 
nor  does  it  extend  to  any  fact  with  which  such  legal  adviser 
became  acquainted  otherwise  than  in  his  character  as  such. 
Thus,  an  attorney  may  be  compelled  to  disclose  the  name  of 
the  person  by  whom  he  was  retained ; '  the  character  in  which 
his  client  employed  him  at  the  time  when  an  instrument  was 
put  into  his  hands;  the  fact  of  his  paying  over  to  his  client 
moneys  collected  for  him ;  the  execution  of  a  paper  by  his 
client;  a  statement  made  by  him  to  the  adverse  party;  his 
client's  handwriting;  the  identitj^  of  his  client;  or  the  piace 
where  an  acknowledgment  of  a  paper  was  taken. ^  Profes- 
sional communications  are  not  privileged  whan  they  are  for 
an  unlawful  purpose,  having  for  their  object  the  commission 
of  a  crime;'  or  when  made  for  the  purpose  of  publication  or 
communication  to  another.*  Where  the  communication  was 
made  before  the  attorney  was  employed  as  such,  or  after  his 
employment  had  ceased ; '  or  where,  though  consulted  by  a 
friend  because  he  was  an  attorney,  yet  he  refused  to  act  as 
such,  and  was  therefore  only  applied  to  as  a  friend ;  or  where 
the  matter  communicated  was  not  in  its  nature  private, —  in 

1  Brown  v.  Paysou,  6  N.  H.  443.  *  Bartlett  v.  Biinn,   56  Hun,  507 ; 

2  Mutual  Life  Ins.  Co.  T.  Corey,  54  31  N.  Y.  State  Rep.  319;  White  v. 
Hun,  498;  27  N.  Y.  State  Rep.  608.  State,  86  Ala.  69. 

3  Matthews  V.  Hoagland,  48  N.  J.  ^  Tlieisen  v.  Dayton,  83  Iowa,  74 ; 
Eq.  455 ;  People  v.  Van  Alstine,  57  Wadd  v.  Hazleton,  62  Hun,  602 ;  43 
Mioh.  62 ;  Tyler  v.  Tyler,  126  111.  525 ;  N.  Y.  State  Rep.  686. 

9  Amer.  State  Rep.  642;  Everett  v. 
State,  30  Tex.  App.  682. 
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all.  such  cases  the  attorney  is  not  exempted  from  disclosing. 
A  plaintiff,  by  calling  his  attorney  to  testify  as  to  communi- 
cations made  by  him  to  the  attorney,  thereby  waives  the 
privileged  character  of  the  communications.'  So  he  waives 
such  privilege  by  requesting  his  attorney  to  act  as  subscrib- 
ino;  witness  to  his  will.-  Communications  to  a  law  student,, 
made  while  he  is  employed  to  advise  and  assist  in  a  law-suit, 
are  not  privileged ; '  and  so  communications  made  by  a  person 
to  an  attorney  in  ignorance  of  his  professional  character  and 
Avithout  any  purpose  of  securing  his  professional  aid,  or  to  the 
clerk  of  an  attorney,  but  of  which  fact  the  one  making  them 
ignorant,  are  not  privileged,*  as  ihe  rule  as  to  the  inviolabil- 
ity of  professional  confidence  applies  as  between  attorney  and 
client  only  to  communications  made  for  the  purpose  of  pro- 
fessional action  and  aid,  and  the  secrecy  imposed  extends  to 
no  other  persons  than  those  sustaining  confidential  relation- 
ship ; '  and  if  the  parties  sustaining  a  confidential  relation  to 
each  other  hold  their  confidences  in  the  hearing  of  third  per- 
sons, whether  they  be  necessarily  present  as  officers  or  are 
indifferent  bystanders,  such  third  persons  are  not  prohibited 
from  testifying  to  what  they  heard.*  But  in  some  states  such 
fact  does  not  remove  the  privilege  and  make  the  attorney's 
testimony  concerning  them  admissible;'  while  in  others  the 
attorney  may  be  called  to  testify  to  them.^  So  communica- 
tions from  the  maker  of  an  instrument  to  a  scrivener  employed 
by  him  to  draw  it  are  not  privileged  within  the  rule  govern- 
ing relations  between  attorney  and  client ; '  nor  are  those 
made  to  an  attorney  and  abstractor  of  titles  by  one  who  em- 
ployed him  merely  to  search  the  title  and  make  the  abstract, 

1  Smith  V.  Crego,  54  Hun,  33;  36  313;  Re  McCarthy,  55  Hun,  7;  38  N. 
N.  Y.  State  Rep.  64.  Y.  State  Rep.  343. 

2  Re  Lamb's  Will,  18  N.  Y.  Supp,        '  Blouut  y.  Kimpton,  155  Mass.  378 ; 
173.  31  Am.  St.  Rep.  554;  Tyler  t.  Hall, 

sSchubkagel  v.  Dierstein,  181  Pa.  106  Mo.  313. 

St  46.  8  Carey  v.  Carey,  108  N.  C.  367 ;  Re 

*  Hawes  v.  State,  88  Ala.  37.  Smith's  Will,  61  Hun,  101 ;  39  N.  Y. 

sCotton  V.  Sfcate,87AIa.  75;  House  State  Rep.  698;  Greer  v.  Greer,  58 

T.  House,  61  Mich.  69.  Hun,  351 ;  34  N.  Y.  State  Rep.  448 ; 

6  Cotton  V.  State,  87  Ala.  75 ;  Blount  Sheldon  v.  Sheldon,  138  N.  Y.  1 ;  33 

V.  Kimpton,  155  Mass.  378 ;  31  Am.  N.  Y.  State  Rep.  754. 

St.  Rep.  554;  Tyler  v.  Hall,  106  Mo.  SBrennan  v.  Hall,  181  N.  Y.  160; 

39  N.  Y.  State  Rep.  130. 
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and  not  for  the  purpose  of  obtaining  advice  with  reference  to 
the  title.i  One  who  is  both  a  creditor  and  an  attorney  for 
other  creditors  cannot  be  excluded  from  being  a  witness  so 
far  as  his  interest  is  concerned.''  The  testimony  of  an  attor- 
ney who  was  not  retained  by  either  party  to  a  transaction, 
but  who  acted  as  a  sort  of  mutual  friend  between  them,  is 
not  admissible.'  The  statements  of  an  attorney  which  are 
made  to  be  communicated  to  others  cannot  be  excluded  from 
evidence  on  the  ground  that  they  are  privileged.*  So  a  con- 
sultation by  two  or  more  persons  with  an  attorney  for  their 
mutual  benefit  is  not  as  between  them  privileged  as  being  be- 
tween attorney  and  client.'  The  attorney  who  draws  a  deed 
at  the  request  of  the  grantor  is  a  competent  witness  to  prove 
its  delivery  to  him  •  for  the  purpose  of  delivering  to  the 
grantee.^  He  is  also  competent  to  prove  that  his  client  signed 
a  certain  instrument  and  the  facts  and  circumstances  con- 
nected with  the  signing.'  So  an  attorney  is  a  competent  wit- 
ness to  testify  to  payments  made  by  him  to  a  client  for  the 
purpose  of  establishing  the  genuineness  of  the  latter's  signa- 
ture to  a  contract  in  evidence  and  under  which  the  payments 
were  made.* 

III.    PHYSICIANS    AND   PATIENTS. 

§  14.  Ill  general. —  By  the  common  law  physicians  may  be 
compelled  to  disclose  communications  made  to  them  in  pro- 
fessional confidence."  But  as  a  general  rule  it  is  provided  by 
statute  in  the  diiferent  states  of  this  country  that  no  person 
duly  authorized  to  practice  physio  or  surgery  shall  be  allowed 
to  disclose  any  information  which  he  may  have  acquired  in 
attending  any  patient  in  a  professional  character,  and  which 
information  was  necessary  to  enable  him  to  prescribe  for  such 
patient  as  a  physician,"  or  to  do  any  act  for  him  as  a  surgeon. 

'Stallings  v.  Hullum,  79  Tex.  431.  Rep.  792;    Hurlburt  v.  Hurlburt,  40 

2Reagen  v.  Aiken,  138  U.  S.  109.  id.  436;  138  N.  Y.  430. 

3  Haulenbeck  v.  McGibbon,  60  Hun,  «  Rosseau  v.  Bleau,  131  N.  Y.  177 ; 

26 ;  38  N.  Y.  State  Rep.  653;  14  N.  Y.  43  N.  Y.  State  Rep.  871. 

Supp.  393.  iRahm  v.  State,  30  Tex.  App.  310. 

*  Ferguson  v.  MoBean,  01  Cal.  63.  8  Glenn  v.  Leggett,  47  Fed.  Rep.  473. 

5  Hard  v.  Ashley,  44  N.  Y.  State  » Duchess  of  Kingston's  Case,  20 

St.  Tr.  573. 
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These  statutes  have  been  modified  and  changed  from  time  to 
time  in  the  different  states.  The  testimony  of  a  physician  or 
surgeon  is  not  incompetent  unless  the  information  acquired 
by  him  while  attending  a  patient  was  necessary  to  enable  him 
to  act  in  his  professional  capacity.'  They  may  state,  the  fact 
of  their  attendance  upon  the  patient,  but  not  his  condition, 
even  as  regards  sobriety,  where  knowledge  was  obtained  in  a 
professional  capacity;^  and  the  certificate  of  a  physician,  fur- 
nished as  a  part  of  the  proof  of  loss  under  an  insurance  policj'', 
is  not  incompetent  as  an  admission  on  the  part  of  the  assured.* 
A  physician  sent  by  a  prosecuting  authority  to  make  a  report 
upon  the  sanity  of  a  prisoner  is  not  disqualified  from  testify- 
ing to  a  communication  made  by  the  latter  to  him  in  the 
course  of  his  examination  as  being  prohibited  from  stating 
information  acquired  while  attending  a  patient.''  So  a  defend- 
ant on  trial  for  the  murder  of  his  patient  cannot  invoke  the 
prohibition  in  his  favor  as  to  the  testimony  of  another  physi- 
cian who  consulted  with  him  in  treating  the  patient.'  A  phy- 
sician may  testify  to  knowledge  obtained  from  personal  ac- 
quaintance with  a  patient  before  the  commencement  of  his 
professional  relations  with  him  and  after  they  cease.^  A  phy- 
sician is  not  prohibited  from  stating  his  opinion  as  to  the  men- 
tal condition  of  a  patient,  based  upon  knowledge  obtained  at 
times  when  he  was  not  in  attendance  upon  him  in  a  profes- 
sional capacity.''  And  a  physician  is  not  prohibited  from  tes- 
tifying as  to  the  number  of  times  and  the  dates  when  he 
attended  a  person,  when  he  was  first  applied  to,  and  while  he 
attended  him,  to  show  that  the  party  was  not  in  good  health 
at  a  certain  time.*  So  a  physician  is  not  prohibited  from  tes- 
tifying upon  an  inquisition  as  to  the  lunacy  of  the  patient.' 

1  Hari-ington  v.  Winn,  60  Hun,  235 ;  '5  People  v.  Harris,  136  N.  Y.  423 ; 

88  N.  Y.  State  Eep.  83 ;  Re  McQueen's  49  N.  Y.  State  Rep.  751. 

Estate,  37  id.  603.  « Ee  Lowenstein's  Estate,  51  N.  Y. 

iiCooley    V.   Foltz,    85    Mich.    47;  State  Rep.  423. 

Kling  V.  Kansas  City,  27  Mo.  App.  231 ;  i  Fisher  v.  Fisher,  129  N.  Y.  654 ;  42 

Corbitt  V.  St.  Louis,  I.  M.  &  S.  E.  Co.,  N.  Y.  State  Rep.  100 ;  Ee  Peck's  Will, 

26  id.  641.            ,  id.  898. 

s  Buffalo  Loan,  T.  &  S.  D.  Co.  v.  s  Fatten  v.  United  Life  &  Accident 

Knights  Templar  &  M.  M.  A.  Ass'd,  Ins.  Ass'n,  45  N.  Y.  State  Eep.  661 ; 

126  N.  Y.  450 ;  38  N.  Y.  State  Eep.  133  N.  Y.  450. 

347 ;  44  Alb.  L.  J.  47.  =>  Ee  Benson,  16  N.  Y.  Supp.  111. 

4  People  V.  Sliney,  50  N.  Y.  State 
Eep.  391 ;  137  N.  Y.  570. 
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In  a  suit  to  set  aside  a  will  on  the  ground  of  undue  influence 
and  incapacity,  in  which  the  dispute  is  between  the  devisees 
and  heirs  at-lavv,  either  the  devisees  or  heirs  may  call  the  at- 
tending physician. 

§  15.  When  physician  prohibited  from  testifying. —  Un- 
less the  prohibition  of  the  statute  is  waived,  the  opinion  of  a 
ph^'sician  based  upon  information  derived  in  the  course  of 
his  professional  attendance  upon  a  testator  of  the  latter's  tes- 
tamentary capacity  is  inadmissible  in  a  proceeding  for  the 
probate  of  the  will  of  such  testator,  and  after  the  death  of 
the  patient,  unless  the  prohibition  is  waived  by  all  the  parties- 
interested.'  But  under  the  Code  of  Civil  Procedure  of  JSTew 
York  state  as  it  now  stands,  the  prohibition  against  a  physi- 
cian testifying  in  regard  to  the  mental  condition  of  a  deceased 
person  may  be  waived  by  any  party  to  the  proceeding  under 
which  the  physician  is  called.  It  has  also  eliminated  the  pro- 
hibition against  a  physician  who  is  attached  to  any  hospital, 
etc.,  from  testifying  to  what  he  learned  in  such  capacity.  The 
fact  that  a  plaintifE  calls  one  of  his  physicians  as  a  witness  in 
his  own  behalf  does  not  make  another  competent  in  behalf  of 
the  defendant.^  A  physician  will  not  be  permitted  to  testify 
regarding  answers  to  inquiries  propounded  to  an  injured  per- 
son whom  he  had  been  called  to  visit  professionally  concern- 
ing matters  in  which  he  had  no  interest  or  concern  profes- 
sionally, or  which  were  made  for  the  purpose  of  qualifying 
him  as  a  witness,  at  least  where  they  in  any  way  relate  ta 
the  inquiry  or  to  the  patient's  former  condition.'  The  fact 
that  a  person  consulted  a  physician  in  respect  to  personal  in- 
juries is  sufficient  in  connection  with  questions  whether  he 
conversed  with  her  about  her  injuries,  to  bring  the  question 
within  the  rule  as  to  privileged  communications.*  A  member 
of  a  firm  of  physicians  is  incompetent  to  testify  as  to  confi- 
dential communications  relating  to  what  he  learned  at  a  time 
when  the  person  making  such  communications  was  at  the 
firm's  place  of  business  to  consult  with  the  witness'  partner.' 

'  Van  Orman  v.  Van  Orman,   58  '  Pennsylvania  Co.  v.  Marion,  123 

Hun,  606;  34  N.  Y.  State  Rep.  834;  Ind.  415. 

Loder  v.  Whelpley,  1 11  N.  Y.  239 ;  19  *  Feeney  v.  Long  Island  R.  Co.,  116 

N.  Y.  State  Rep.  631.  N.  Y.  375 ;  26  N.  Y.  State  Rep.  729. 

^Mellor  v.  Missouri  P.  R.  Co.,  105  ^Mtaa  Life  Ins.  Co.  v.  Deming,  123- 

Mo.  455.  lad.  384. 
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And  a  physician  who  is  unable  to  separate  the  knowledge 
which  he  has  acquired  while  attending  a  patient  professionally 
from  that  which  he  has  acquired  in  paying  a  friendly  visit  is 
not  competent  to  testify  as  to  such  knowledge.^ 

§  16.  Waiver  by  patients. —  A  statute  making  a  physician 
incompetent  to  testify  concerning  any  information  acquired 
by  him  from  a  patient  in  a  professional  character  merely  gives 
the  patient  the  privilege  of  suppressing  sucli  information,  and 
he  may  waive  the  privilege.^  Where  a  party  himself  testifies 
as  to  a  consultation  with  a  physician  and  pretends  to  give 
the' circumstances  of  the  privileged  interview,  the  opposite 
party  is  not  precluded  from  assailing  such  evidence  by  the 
testimony  of  such  physician.'  It  is  not  the  duty  of  the  party 
offering  the  testimony  of  a  physician  to  show  that  the  rela- 
tion of  physician  and  patient  did  not  exist;  but  it  is  the  duty 
of  the  party  objecting  to  support  his  objections  by  proof  of 
facts  necessary  to  bring  the  case  within  the  definition  on 
which  it  is  based.  The  exclusion  is  confined  to  information 
which  the  physician  acquired  in  attending  a  patient  in  a 'pro- 
fessional capacity,  and  which  was  necessary  to  enable  him  to 
act  in  that  capacity. 

So,  if  a  party  testify  to  a  confidential  interview  with  his 
physician  as  to  the  nature  and  extent  of  an  injury  complained 
of,  his  adversary  may  call  the  physician  who  attended  the 
party  for  the  injury  complained  of,  to  contradict  the  story  of 
the  patient.*  In  such  cases  the  plaintiff  by  his  own  act  opens 
the  door  for  the  admission  of  the  testimony  of  the  physician, 
and  in  that  manner  effectually  waives  the  privilege.  The 
privilege  is  founded  on  public  policy ;  and  in  all  cases  where  it 
applies  the  seal  of  the  law  must  forever  remain  until  it  is  re- 
moved by  the  act  or  consent  of  the  patient.  And  a  patient 
calling  his  physician  to  testify  does  not  thereby  waive  his 
right  to  object  to  other  physicians  who  may  have  treated 
him  testifying  upon  the  same  subject. 

The  law  forbids  the  disclosure  of  professional  information, 
and  the  policy  of  the  law  is  to  protect  patients  in  the  free 

1  Re  Danagh,  53  Hun,  591 ;  23  N.  Y.  3  Marx  v.  Manhattan  R.  Co.,  56 
State  Rep.  553.  Hun,  575 ;  31  N.  Y.  State  Rep.  914. 

2  Davenport  v.  Hannibal,  110  Mo.        ^Treanor  v.  Manhattan  R.  Co.,  41 
574.  N.  Y.  State  Rep.  614 ;  Marx  v.  Man- 
hattan R.  Co.,  81  id.  914;  56  Hun,  575. 
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revelation  of  their  maladies  to  the  phj'sician.  But  when  the 
patient  himself  testifies  to  the  information  and  uncovers  his 
maladies  and  infirmities  in  court,  he  breaks  the  seal  of  secrecy 
and  absolves  the  physician  from  the  obligation  of  silence,  and 
waives  his  privilege.'  But  it  has  been  held  that  the  privilege 
is  not  waived  by  the  patient's  own  testimony  concerning  her 
ailments  and  disabilities,  and  which  the  physician's  testimony 
is  needed  to  contradict.  But  it  has  also  been  held  that  one 
suing  for  negligence,  who  testifies  minutely  to  the  effect  of  an 
injury  upon  her  health  and  comfort,  thereby  waives  the  priv- 
ilege conferred  by  statute,  and  her  attending  physician  may 
be  questioned  to  prove  that  she  suffered  from  no  such  injuries 
as  she  represented.^  The  consent  of  a  child  seven  years  of 
age  to  a  physician's  testimony  as  to  matters  learned  in  his 
professional  capacity  may  be  given  b\''  either  of  his  parents, 
and  may  be  implied.^  And  a  party  cannot  be  asked,  as  a  wit- 
ness, whether  he  is  willing  to  waive  the  privilege.  An  attor- 
ney may  waive  the  privilege  of  his  client  as  to  information 
acquired  by  a  physician  in  attending  him,  and  may  call  the 
physician  as  a  witness.^  After  the  death  of  the  patient  the 
prohibition  cannot  be  waived  by  any  person.^ 

§  17.  Clergymen. —  In  certain  cases  communications  to 
clergymen  are  privileged,  .on  the  ground  of  confidence  and 
the  general  good;  that  the  guilty  conscience  may  with  safety 
disburden  itself  by  penitential  confessions,  and  by  spiritual 
advice,  instruction  and  discipline  seek  pardon  and  relief.  In 
most  of  the  states  it  is  provided  by  statute  that  "  no  minister 
of  the  gospel,  or  priest  of  any  denomination  whatsoever,  shall 
be  allowed  to  disclose  any  confessions  made  to  him  in  his  pro- 
fessional character  in  the  course  of  discipline  enjoined  by  the 
rules  or  practice  of  such  denomination."" 

1  Marx  V.  Manhattan  R.  Co.,  56  Hun,  N.  Y.  State  Rep.  614 ;  McConnell  v. 
575;  31  N.Y.  State  Rep.  914':  McKin-  Osage  (Iowa),  45  N.  W.  Rep.  550. 
ney  v.  Railroad  Co.,  104  N.  Y.  352 ;  a  State  v.  Depoister  (Nev.),  35  Pac. 
4  N.  Y.  State  Rep.  349 ;   People  v.  Rep.  1000. 

Schuyler,  106  N.  Y.  298 ;  8  N.  Y.  State       «  Albert!  v.  New  York,  L.  E.  &  W.  R. 

Rep.   880 ;   Hunt  v.   Blackburn,  128  Co.,  118  N.  Y.  77 ;  37  N.  Y.  State  Rep. 

U.  S.  464;  Treanor  v.  Manhattan  R.  865;  Thompson  v.  Ish,  99  Mo.  160. 
Co.,  41  N.  Y.  State  Rep.  614.  sLoder  v.  Whelpley,  111  N.  Y.  339 ; 

2  Treanor  v.  Manhattan  R.  Co.,  41  19  N.  Y.  State  Rep.  631. 

6  People  V.  Gates,  13  Wend.  311. 
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IV.  STATE  SECRETS. 

§  18.  Ill  general. —  Secrets  of  state,  or  things  the  disclos- 
ure of  which  would  be  prejudicial  to  the  public  interest,  are 
excluded  from  motives  of  public  policy.  Thus,  in  criminal 
trials  the  names  of  persons  employed  in  the  discovery  of  the 
crime  are  not  permitted  to  be  disclosed.  So  a  witness  who 
has  been  employed  to  collect  information  for  the  use  of  the 
government,  or  for  the  purpose  of  the  police,  will  not  be  per- 
mitted to  disclose  the  name  of  his  employer,  or  the  nature  af 
the  connection  between  them,  or  the  name  of  any  person  who 
was  the  channel  of  communication  with  the  government  or 
its  officers.' 

§  19.  State  officials. —  Official  transactions  between  the 
heads  of  the  departments  of  state  and  their  subordinates  are 
generally  treated  as  privileged  communications.  Thus  the 
correspondence  between  an  agent  of  the  government  and  the 
secretary  of  state,^  or  between  a  governor  and  an  officer 
under  him,  are  confidential  and  privileged  matters  which  will 
not  be  permitted  to  be  disclosed  except  to  the  legislative 
branches  of  the  government.  The  president  of  the  United 
States  and  the  governors  of  the  several  states  are  not  bound 
to  produce  papers  or  disclose  information  communicated  to 
them,  when  in  their  judgment  the  disclosure  would,  on  pub- 
lic considerations,  be  inexpedient.  And  it  seems  that  in  such 
cases  secondary  evidence  of  the  contents  of  state  papers  will 
not  be  received.' 

§  20.  Grand  jurors. —  Proceedings  of  grand  jurors  are  priv- 
ileged communications.  The  rule  includes  not  only  the  grand 
jurors  themselves  but  their  stenographers  and  the  district  at- 
torney. They  are  not  permitted  to  disclose  who  agreed  tO' 
find  the  bill  of  indictment  or  who  did  not  agree;  nor  to  detail 
the  evidence  on  which  the  indictment  was  founded.* 

1  Totten  V.  United  States,  92  U.  S.     ,3  Washington  v.  Scribner,  109  Mass. 
105 ;  Burr's  Trial,  186 ;  Oliver  v.  Pate,     487. 

41Ind.l33;  Hannum  v.  Belohertovvn,        iCom.  v.  Hill  11  Cush.  137;  Stat& 

19  Pick.  311.  V.   Fassett,   16  Conn.  457 ;   State  v. 

2  Marbury  v.  Madison,  1   Cranch,  Beebe,  17  Minn.  341. 
144. 
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Y.    HUSBAND    AND   WIEE. 

§  21.  Ill  general. —  As  a  general  rule  confidentig,l  communi- 
cations between  husband  and  wife  belong  to  the  class  of  priv- 
ileged communications  and  are  therefore  protected.  The 
law  provides  that  the  confidential  communications  between 
husband  and  wife  shall  be  kept  forever  inviolable.  Therefore, 
after  the  parties  are  separated,  whether  it  be  by  divorce  or  by 
the  death  of  one  of  them,  the  other  is  still  precluded  from  dis- 
closing any  confidential  communication  with  the  other.  This 
rule  is  founded  on  principles  of  public  policj'',  which  lie  at  the 
basis  of  civil  society.  At  common  law  neither  husband  nor 
wife  could  testify  to  a  communication  of  whatever  nature, 
confidential  or  otherwise,  which  passed  between  them.  And 
neither  was  allowed  to  testify  to  matters  to  the  detriment  of 
the  other  in  any  case  civil  or  criminal.^  Now  the  general  rule 
in  civil  cases  is  that  no  person  shall  be  excluded  or  excused 
from  being  a  witness  because  he  or  she  is  the  husband  or  wife 
of  a  party,  or  of  a  person  in  whose  behalf  the  action  or  special 
proceeding  is  brought,  prosecuted,  opposed  or  defended,  except 
a  husband  or  wife  shall  not  be  compelled,  or  without  the  con- 
sent of  the  other,  if  living,  allowed  to  disclose  a  confidential 
communication  made  by  one  to  the  other  during  the  marriage. 
Thus  the  husband  cannot,  as  against  his  wife,  be  permitted  to 
testify  in  regard  to  his  discussions  with  her  concerning  her 
alleged  improper  relations  with  another  man,  such  discussions 
being  communications  induced  by  the  marital  relation.^  But 
voluntary  testimony  by  a.  wife  as  to  admissions  made  to  her 
husband  is  not  a  violation  of  the  JS'ew  York  Penal  Code,  sec- 
tion T15,  or  ISTew  Code  of  Criminal  Procedure,  section  392, 
providing  that  a  husband  or  wife  shall  not  be  compelled  to 
disclose  confidential  communications  made  by  one  to  the  other, 
when  given  in  a  prosecution  of  the  husband  for  obtaining  her 
money  under  false  pretenses.'  A  communication  between  a 
husband  and  wife  in  the  presence  of  a  third  party  who  is  com- 
petent to  testify  is  not  privileged.^ 

.  1  South  wick  V.  Southwick,  49  N.  Y.  3  people  v.  Lewis,  62  Hun,  622;  43 

510.  N.  Y.  State  Rep.  768. 

2  Warner  v.   Press  Pub.   Co.,   133  <  Lyon  v.  Prouty,  154  Mass.  488. 
N.  Y.  180;  43  N.  Y.  State  Rep.  633. 
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§  22.  Marriage  —  Proof  of,  necessary. —  The  rule  of  pro- 
tection to  confidential  or  other  communications  between  hus- 
band and  wife  is  extended  only  to  lawful  marriages.  Thus, 
upon  a  trial  for  polygamy,  the  first  marriage  being  proved  and 
not  controverted,  the  woman  with  whom  the  second  marriage 
Avas  had  is  a  competent  witness.  But  it  is  different  if  the  first 
marriage  is  controverted.^  But  cohabitation  and  acknowledg- 
ment as  husband  and  wife  are  conclusive  against  the  parties, 
except  where  the  fact  or  the  incidents  of  marriage,  such  as 
legitimacy  and  inheritance,  are  directly  in  controversy. 

§  23.  Illustrations. —  Letters  written  by  a  husband  to  his 
wife  during  their  marriage,  having  reference  to  business  car- 
ried on  by  them,  and  showing  that  such  business  was  unprof- 
itable, are  privileged,  and  cannot  be  given  by  a  wife  in  an 
action  by  her  against  her  husband's  heirs  and  devisees.^  But, 
usually,  business  transactions  between  them  are  not  confiden- 
tial communications;'  nor  are  communications  made  in  the 
presence  or  hearing  of  third  persons.*  A  statement  by  a  man  to 
his  wife  that  he  had  improper  relations  with  another  woman, 
which  he  afterwards  admitted  to  be  false  and  to  have  been 
made  with  the  hope  of  inducing  a  similar  confession  from  her 
in  return,  is  not  privileged  in  an  action  by  her  for  a  separa- 
tion on  the  ground  of  conduct  making  it  unsafe  and  improper 
for  her  to  cohabit  with  him.''  The  communications  of  husband 
and  wife,  not  made  in  the  presence  of  third  persons,  though 
they  consist  of  opprobrious  epithets,  which  would  furnish 
ground  for  divorce  as  being  intolerable  indignities,  does  not 
render  the  husband  and  wife  competent  to  testify  concerning 
them ;  *  and  a  husband  cannot,  after  the  death  of  his  wife, 
testify  to  conversations  of  a  confidential  character  had  with 
his  wife,  even  when  he  is  contesting  the  probate  of  her  will." 
Nor  can  a  husband  on  trial  for  a  crime,  who  has  offered  him- 
self as  a  witness,  be  examined  by  the  state  as  to  any  commu- 
nications between  his  wife  and  himself.* 

1 3  Stark.  Ev.  400.  'Fowler  v.  Fowler,  33  N.  Y.  State 

2  Mitchell  V.  Mitchell,  80  Tex.  101.  Rep.  746. 

3  Schafifner  v.  Eeuter,  87  Barb.  44.  «  Ayers  v.  Ayers,  28  Mo.  App.  97. 
estate  V.  Center,  35  Vt.  385;  Troy        'Maynard  v.  Vinton,  59  Mich.  139? 

Fertilizer    Co.    v.    Logan,    90   Ala.    60  Am.  Dec.  376. 

335.  8  People  v.  MiiUings,  83  Cal.  138. 
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§  24.  Personal  privileges. —  Not  all  communications  made 
between  husband  and  wife  when  alone  are  confidential.  Con- 
fidential communications  are  such  communications  as  are  ex- 
pressly made  confidential,  or  such  as  are  of  a  confidential 
nature,  or  induced  by  the  marital  relation.'  And  where  a 
husband  or  wife  to  whom  a  confidential  com'raunication  is  ad- 
dressed makes  it  public  by  giving  it  to  another,  it  may  be 
put  in  evidence  if  otherwise  admissible.  If  the  privilege  has 
once  been  waived  b}'  the  parties  it  cannot  be  again  invoked. 
It  is  personal,  so  that  if  one  ever  hears  such  a  communication 
he  may  testify  to  it  if  it  be  otherwise  admissible  in  evidence, 
as  the  confidential  character  of  the  communication  has  de- 
parted.2  Personal  privilege  as  to  a  confidential  communica- 
tion between  husband  and  wife  is  not  onl}"^  available  to  the 
one  called  as  a  witness,  but  is  available  as  well  to  the  other 
spouse  against  whom  it  is  oifered."  In  many  if  not  all  the 
states,  the  common-law  rule  that  husband  and  wife  cannot  be 
witnesses  for  or  against  each  other  has  been  modified  by  stat- 
ute. These  statutes  make  a  husband  or  wife  of  a  person  in- 
dicted or  accused  of  a  crime  a  competent  witness,  but  neither 
husband  nor  wife  can  be  compelled  to  testify  in  such  cases 
against  the  other,  nor  can  they  disclose  a  confidential  com- 
munication made  by  one  to  the  other  during  their  marriage. 
These  statutes  do  not  leave  the  matter  entirely  to  the  discre- 
tion of  the  one  who  is  a  witness,  but  the  other  party  to  the 
communication,  or  if  he  is  a  party  to  the  suit,  may  object 
to  the  party's  testifying,  and,  upon  such  objection  being 
made,  the  witness  not  only  cannot  be  compelled,  but  he  or 
she  has  no  right,  to  testify  or  make  the  disclosure.''  But  the 
party  seeking  to  suppress  evidence  as  a  privileged  communi- 
cation has  the  burden  to  show  that  such  is  its  character.^  The 
privilege  of  objecting  to  the  disclosure  of  privileged  or  confi- 
dential communications  is  not  available  to  a  stranser.^ 

iParkhurst  v.  Berdell,  110  N.  Y.  <  People  v.  Wood,  126  N.  Y.  249; 

386 ;  18  N.  Y.  State  Rep.  193.  36  N.  Y.  State  Rep.  953. 

3  State  V.  Hoyt,  47  Conn.  518 ;  Peo-  s  Henry  v.  New  York,  L.  E.  &  W. 

pie  V.  Hayes,  140  N.  Y.  484 ;  56  N.  Y.  R.  Co.,  57  Hun,  76 ;  32  N.  Y.  State  Rep. 

State  Rep.  463 ;  Com.  v.  Griffin,  110  16 ;   Heath  v.  Broadway  &  S.  A.  R. 

Mass.  181;  State  V.  Center,  35  Vt.  386.  Co.,   39  id.   367;  57  Super.  Ct.  496; 

3  People  V.  Wood,  136  N.  Y.  ;;j49 ;  86  Sharon  v.  Sharon,  79  Cal.  633. 

N.  Y.  State  Rep.  953.  6  McNutty's  Appeal  (Pa.),   19  AtL 

Rep.  936. 
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§  25.  Oifer  to  settle  or  eomproiiiise. —  Negotiations  or 
propositions  looking  to  the  settlement  of  a  controversy  with- 
out action  cannot  be  given  in  evidence  as  admissions  of  lia- 
bility. The  rule  is  well  founded  in  reason.  The  law  is  willing 
to  encourage  the  compromise  and  settlement  of  controversies 
without  litigation,  and  holds  communications  looking  to  that 
end  as  privileged  in  their  character,  and  not  to  be  used  to  the 
prejudice  of  the  party  making  them.  It  is  true  the  privilege 
does  not  extend  to  the  admission  of  a  disputed  fact,  even 
though  made  in  the  course  of  such  negotiations.  The  prin- 
ciple is  that  an  offer,  or  consent,  or  expression  of  willingness 
to  settle,  is  not  to  be  taken  as  an  admission  of  liability,  and  is 
therefore  not  evidence  of .  the  fact.  The  same  rule  excludes 
evidence  of  a  settlement  of  the  claim  of  another  person  for 
damages  done  by  the  same  negligence.' 

"While  it  is  said  that  an  offer  of  a  sum  by  way  of  compro- 
mise is  admissible,  unless  stated  to  be  confidential  or  made 
without  prejudice,^  the  general  rule  is  that  no  offer  made  by 
either  party  by  way  of  compromise  or  to  buy  peace  is  admis- 
sible as  an  admission  in  a  civil  suit,  if  it  is  made  either  upon 
an  express  condition  that  evidence  of  it  is  not  to  be  given,' 
or  under  circumstances  from  which  it  may  be  inferred  that 
the  parties  agreed  together  that  evidence  of  it  should  not  be 
given ;  *  admissions  of  any  independent  facts  are  competent, 
though  made  during  a  treaty  or  compromise.^  Thus  an  offer 
of  compromise,  for  the  purpose  of  evading  trouble  and  pur- 
chasing his  peace  by  the  person  making  it,  is  not  admissible 
in  evidence,^  either  as  admission  of  guilt  or  liability ; '  and  an 

'Slingerland  v.  Norton,   58   Hun,  ford  Bridge  Co.  v.  Granger,  4  Conn. 

ryrs ;    35  N.  Y.  State  Rep.  436 ;  York  142. 

V.  Conde,  66  Huu,  316  ;  49  N.  Y.  State        «  Gommersall  v.   Crew,   .SI   N.   Y. 

Eep.  544.  State  Rep.  555 ;  Chaiiee  v.  Mackenzie, 

2  Brice  v.  Bauer,  108  N.  Y.  428 ;  13  43  La.  Ann.  1063 ;  Gries  v.  Blaokman, 
N.  Y.  State  Rep.  765.  30  Mo.  App.  2 ;  Cliickering  v.  Brooks, 

3  York  V.  Conde,  66  Hun,  316;  49  61  Vt.  554. 

N.  Y.  State  Rep.  544;  Darby  v.  'State  v.  Lavin,  80  Iowa,  555; 
Roberts  (Tex.),  22  S.  W.  Rep.  539;  Patrick  v.  Crow,  15  Colo.  543;  Mont- 
Cory  V.  Bretton,  4  C.  &  P.  462.  gomery  v.  Allen,  84  Mich.  656 ;  Smith 

4  Home  Ins.  Co.  v.  Bait.  W.  Co.,  93  v.  Satterlee,  130  N.  Y.  677 ;  41  N.  Y. 
U.S.  527;  1  Phillips'  Ev.  147;  Pad-  State  Rep.  711 ;  Davey  v.Lohrmann, 
dock  T.  Forrester,  5  M.  &  G.  918.  39  N.  Y.   State  Rep.   207;  14  N.  Y. 

5  Murray  v.  Coster,  4  Cow.  618 ;  Ger-  Supp.  933. 
rish  V.  Sweetzer,  4  Pick.  374;  Hart- 
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unaccepted  offer  of  compromise  by  a  defendant  in  a  bastardy 
case  is  not  admissible  in  evidence.^  An  offer  to  pay  a  certain 
amount  rather  than  have  litigation  is  inadmissible.*  Evidence 
of  a  demand  by  plaintiff  for  a  less  sum  than  that  claimed  in 
the  action,  with  a  statement  that  he  should  sue  if  not  paid,  is 
admissible  in  the  absence  of  proof  that  the  same  was  made  as 
a  compromise  offer,  or  while  negotiating  for  a  peaceful  settle- 
ment, or  in  view  of  a  compromise.'  Admissions  of  particular 
facts  concerning  a  claim,  in  a  letter  offering  to  pay  a  certain 
amount  to  compromise  it,  are  competent  evidence,  although 
the  offer  to  pay  it  is  not.* 

'  Olsen  V.  Peterson,  33  Neb.  358.  '  Sevenson  v.  Klemschmidt  (Mont), 

2  Denver  T.  &  G.  R.  Co.  v.  De  Graflf,    26  Pac.  Rep.  198. 
2  Colo.  App.  43.  *  Wright  v.  GUlespie,  43  Ma  App. 

244. 


CHAPTEE  V. 


COMPETENCY  OF  WITNESSES. 


§  1.  In  general. 
3.  Religious  belief. 

3.  Illustrations. 

4.  Infants. 

5.  Illustrations. 

6.  Idiots  and  lunatics. 

7.  Illustrations. 

8.  Persons  convicted  of  crime. 

■  9.  How  incompetency  removed. 

10.  Husband  and  wife. 

11.  Extent  of  the  rule. 

13.  Wlien  relation  begins  and  termi- 
nates. 

13.  Exception  to  rule  of  e?:clusion 
in  criminal  cases. 


EFFECT  OF  DEATH  OK  DISABILITY  OF 
OTHER  PERSONS. 

§  14.  In  general. 

15.  Interested  third  persons. 

16.  Assignors,  grantors,  etc.,  of  par- 

ties as  witnesses. 

17.  Heirs,  legatees,  distributees,  etc., 

as  witnesses. 

18.  Agents  and  representatives  as 

witnesses. 

19.  Effect   of    prior    evidence    on 

other  side. 
30.  What  is  not  a  personal  trans- 
action. 
21.  Illustrations. 


§  1.  Ill  genei*al. —  A  witness  is  incompetent  if,  in  the  opin- 
ion of  the  court,  he  is  prevented  by  extreme  youth,  disease 
affecting  his  mind,  or  any  other  cause  of  the  same  liind,  from 
recollecting  the  matter  on  which  he  is  to  testifj',  from  under- 
standing the  questions  put  to  him,  from  giving  rational  an- 
swers to  those  questions,  or  from  knowing  that  he  ought  to 
speak,  the  truth.*  A  witness  unable  to  sp.3ak  or  hear-is  not  in- 
competent, but  he  may  give  his  evidence  by  writing  or  by 
signs,  or  in  any  other  manner  in  which  he  can  make  it  intel- 
ligible; but  such  writing  must  be  and  such  signs  made  in 
open  court.    Evidence  so  given  is  deemed  to  be  oral  evidence.'* 

Witnesses  not  believing  in  the  existence  of  a  God  are,  at 
common  law,  incompetent  to  testify ; '  but  this  rule  has  been 
modified  by  statute  in  the  several  states.  So,  at  common 
law,  witnesses  convicted  of  crimes  rendering  them  infamou^ 
are  excluded  from  giving  testimony  in  the  courts  of  the  state 


» 1  Greenl.  Ev.,  §  363 ;  1  Whart  Ev., 
§  398. 
2  Stephen's  Dig,  of  Law  of  Ev.,  art 


107;    Snyder  v.   Nations,  5  Blackf. 
895 ;  State  v.  De  Wolfe,  8  Conn.  93. 
!!0'Michund  v.  Barker,  1   Smith's 
Lead.  Cas.  536,  545. 
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or  county  in  which  they  were  convicted,  unless  the  disability 
is  removed  by  a  reversal  of  the  judgment  or  by  a  pardon.  In 
most  of  the  states  the  disqualification  of  infamy  has  been  re- 
moved by  constitutional  provision  or  by  statute.'  At  common 
law  all  persons  who  were  parties  to  the  record  or  had  a  pecun- 
iary interest  in  the  result  of  the  suit  were  incompetent  to 
testify.  But  this  disability  has  been  removed  by  statute  in  all 
of  the  states  of  the  Union  excepting  Delaware,  and  all  the  ter- 
ritories excepting  'New  Mexico.  So,  by  the  Revised  Statutes 
of  the  United  States,  section  858,  it  is  provided  that  in  the 
courts  of  the  United  States  no  witness  shall  be  excluded  "  in 
any  civil  action  because  he  is  a  party  to  or  interested  in  the 
issue  tried;  provided,  that  in  actions  by  or  against  executors, 
administrators  or  guardians,  in  which  judgments  may  be  ren- 
dered for  or  against  them,  neither  party  shall  be  allowed  to 
testify  against  the  others  as  to  any  transaction  with  or  state- 
ment by  testator  or  ward,  unless  called  to  testify  thereto  by 
the  opposite  party,  or  required  to  testify  thereto  by  the  court." ' 

Ey  the  common  law  husband  and  wife  are  incompetent  to 
testify  for  or  against  each  other,  except  in  cases  of  personal 
injuries  committed  by  one  against  the  other.*  To  this  rule 
the  act  of  congress  making  parties  to  suits  competent  wit- 
nesses has  no  application.*  And  in  criminal  cases  the  accused 
person  and  his  or  her  wife  or  husband,  and  every  person  and 
the  wife  or  husband  of  every  person  jointly  indicted  with  him, 
is  incompetent  to  testify,  provided  that  in  any  criminal  pro- 
ceeding against  a  husband  or  wife  for  any  bodily  injury  or 
violence  inflicted  upon  his  or  her  wife  or  husband,  such  wife 
or  husband  is  competent  to  testify.'  The  above  rule  of  the 
common  law  has  been  materially  modified  by  statute  in  the 
several  states  and  territories.  Generally  under  these  statutes 
husband  and  wife  are  not  compellable  to  testify  against  each 
other  in  criminal  proceedings,  and  in  some  of  them  are  not 
competent  witnesses  in  actions  for  divorce. 

§2.  Religious  belief. —  It  is  an  established  rule  that  all 
witnesses  who  are  examined  upon  a  trial,  civil  or  criminal, 

11  Greenl.  Ev.,  §  373;   I  Whart.  '  1  Greenl.  Ev.,  §  343. 

Ev.,  §  397.  «  Lucas  v.  Brooks,  18  Wall.  436. 

2 Texas   v.   Chiles,   31   Wall.   488;  » Eeese  v.  Wood,  5  a  &  a  864 
Railroad  Co.  v.  Pollard,  33  id.  341. 
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must  give  their  evidence  under  the  sanction  of  an  oath,  or 
some  aifirmation  substituted  in  lieu  thereof.  If  any  person 
called  as  a  witness  refuses  or  is  unwilling  to  be  sworn  from 
alleged  conscientious  motives,  he  will  be  allowed  to  make 
solemn  religious  affirmation,  involving  like  appeal  to  God  in  the 
truth  of  his  testimony,  in  any  mode  which  he  shall  declare  to 
be  binding  on  his  conscience.  All  witnesses  are  to  be  sworn 
according  to  the  peculiar  ceremonies  of  their  own  religion,  or 
in  such  manner  as  they  may  deem-  binding  on  their  own  con- 
sciences ;  and  if  the  witiiess  be  not  of  the  Christian  religion, 
the  court  will  inquire  as  to  the  form  in  which  an  oath  is  ad- 
ministered in  his  own  country  or  among  those  of  his  own 
faith,  and  will  impose  it  in  that  form.  One  who  believes  in 
the  existence  of  God,  and  that  an  oath  is  binding  on  his  con- 
science, is  a  competent  witness,  though  he  does  not  believe  in 
a  future  state  of  rewards  and  punishments.^  This  belief  in  a 
future  state  goes  only  to  credit.'  But  it  has  been  held  that 
persons  who  do  not  believe  in  the  obligations  of  an  oath,  or 
the  future  state  of  rewards  and  punishments,  are  incompetent 
witnesses.' 

§  3.  Illustrations. —  A  witness  will  be  presumed  compe- 
tent until  his  incompetency  is  specifically  pointed  out  by  the 
party  objecting  to  him.^  Religious  opinion  or  belief  or  want 
of  the  same  is  not  a  test  or  qualification  of  the  competency  ' 
of  citizens  to  testify  as  witnesses  in  courts  of  justice  under  a 
statute  which  provides  that  "no  person  shall  be  denied  any 
civil  or  political  right,  privilege  or  capacity  on  account  of 
his  religious  opinions."  *  Thus  a  Chinaman  who  believes  in  the 
Chinese  religion,  but  takes  the  ordinary  form  of  oath  with- 
out objection,  and  testifies  that  he  regards  it  as  binding,  is,  so 
far  as  concerns  religious  belief,  a  competent  witness." 

1  Brock  V.  Milligan,  10  Ohio,  131.  '  Curtisa  v.  Strong,  4  Day's  Cases, 

But  see  Central  M.  Tr.  Co.  v.  Rocka-  51 ;  Wakefield  v.  Rose,  5  Mason,  16 ; 

fellow,  17  111.  541 ;  Blair  v.  Seaver,  3  Butts  v.  Smartwood,  3  Cow.  431,  573, 

Casey,  374 ;  Bartholemy  v.  People,  3  note. 

Hill,  349 ;  Smith  v.   Coffin,   18  Me.  <  Knight  v.  Jackson,  36  S.  C.  10 ; 

157 ;  Cubbison  v.  McCurry,  3  Watts  Ferine  v.  Grand  Lodge  A.  O.  U.  W., 

&  Serg.  363 ;  Arnold  v.  Arnold,  13  48  Minn.  83. 

Vern,  863;  1  Greenl.  Ev.,  §  371.  BHronek  v.  People,  13  Crini.  Law 

'Huuscum  V.  Hunscum,  15  Mass.  Mag.  1033. 

184  » Territory  v.  Yee  Shun,  8  N.  M.  83. 
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§  4.  Infants. —  No  particular  age  is  required  in  practice  to 
fender  the  evidence  of  a  child  admissible;  the  competency  of 
children  is  now  regulated,  not  by  their  age,  but  by  the  degree 
of  understanding  which  they  appear  to  possess.  A  child  of 
any  age,  if  capable  of  distinguishing  between  good  and  evil, 
may  be  examined' upon  oath,  and  a  child  of  whatever  age  can- 
not be  examined  unless  sworn.  The  admissibility  of  children 
depends  not  merely  upon  their  possessing  a  competent  degree 
of  understanding,  but  also  in  part  upon  their  having  received 
a  certain  share  of  religious  instruction.  A  child  whose  in- 
tellect appears  to  be  in  other  respects  sulfioient  to  enable  it  to 
give  useful  evidence  may,  from  defect  of  religious  instruction, 
be  wholly  unable  to  give  any  account  of  the  nature  of  an  oath, 
or  of  the  consequences  of  falsehood.  The  court  n^ust  be  sat- 
isfied that  the  child  feels  the  binding  obligation  of  an  oath 
from  the  general  course  of  his  religious  education.  The  eiJect 
of  the  oath  upon  the  conscience  of  the  child  should  arise  from 
religious  feelings  of  a  permanent  nature,  and  not  merely  from 
instructions  confined  to  the  nature  of  an  oath,  recently  com- 
municated to  him  for  the  purpose  of  the  trial.  But  courts 
have  held  that  an  infant  cannot  be  rejected  if  he  has  knowl- 
edge of  the  nature  of  an  oath,  whether  the  instruction  was  in- 
tended to  excite  permanent  feelings  or  merely  to  secure  the 
temporary  purpose  of  enabling  him  to  swear  to  the  facts  in  a 
particular  case,  provided  that  at  the  time  when  he  was  called 
upon  to  give  his  evidence  he  was  really  aware  of  the  solemn 
responsibility  which  devolved  upon  him  for  speaking  the  truth. 
A  child  of  any  age  capable  of  distinguishing  between  good 
and  evil  may  be  examined  on  oath ;  and  the  credit  due  to  his 
statements  is  to  be  submitted  to  the  consideration  of  the  jury, 
who  should  regard  the  age,  the  understanding,  and  the  sense 
of  accountability  for  moral  conduct,  in  coming  to  their  con- 
clusion.i  Where  a  case  depends  upon  the  testimony  of  an  in- 
fant it  is  for  the  court  to  examine  him  as  to  his  competenc}'^ 
to  take  an  oath,  and,  if  found  incompetent  for  want  of  proper 
instruction,  the  court  will,  in  its  discretion,  put  off  the  trial  in 
order  that  the  party  may  in  the  meantime  receive  such  in- 

>  Washburn  v.  People,  10  Mich.  373;  State  v.  Whittier,  21  Me.  341. 
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struction  as  will  qualify  him  to  take  an  oath.'  The  inquiry  is 
commonly  confined  to  the  ascertaining  of  the  fact  whether  a 
child  has  a  conception  of  divine  punishment  being  a  conse- 
quence of  falsehood ;  it  seldom  extends  as  far  as  to  ascertain 
the  child's  notion  of  an  oath,  and  scarcely  ever  relates  to  the 
legal  punishment  of  perjury .- 

§5.  Illustrations. — -Persons  who  have  no  comprehension 
of  the  nature  and  obligation  of  an  oath,  and  are  incapable  of 
appreciating  their  responsibility  for  its  violation,  are  incom- 
petent as  witnesses  without  regard  to  the  cause  from  which 
the  defect  had  arisen,  and  without  reference  to  the  age  of  the 
witness.'  Thus,  a  deaf  and  dumb  child  about  nine  years  old, 
wholly  uneducated  in  the  deaf  and  dumb  language,  and  who 
cannot  be  made  to  understand  such  questions  as  might  be  put 
to  him  touching  the  transaction,  except  to  a  limited  extent, 
by  signs  and  gestures,  and  who  can  only  giv^e  by  signs  account 
of  what  he  saw,  is  not  a  competent  witness  in  a  capital  case, 
although  he  was  the  only  eye-witness  of  the  transaction ;  * 
and  a  witness  fourteen  years  old  who  states  that  he  knows  it 
is  wrong  to  tell  a  lie,  but  that  he  did  not  know  that  he  would 
be  punished  for  it,  is  incompetent.  So  a  child  of  tender  years 
is  not  a  competent  witness  in  a  criminal  prosecution,  where  it 
has  not  the  slightest  conception  of  any  future,  much  less  future 
punishment  for  perjury;*  but  there  is  no  precise  or  fixed  rule 
as  to  the  time  within  which  infants  are  excluded  from  giving 
evidence,  but  their  admissibility  depends  upon  the  sense  and 
reason  they  entertain  of  the  danger  and  impiety  of  falsehood, 
which  is  to  be  collected  from  their  answers  to  questions  pro- 
pounded to  thera  by  the  court.®  Thus,  the  capacity  and 
qualification  of  a  witness  only  nine  years  old,  who  states  that 
he  does  not  know  the  nature  of  an  oath,  but  knows  that  people 
are  sworn  to  make  them  tell  the  truth,  and  that  he  will  tell 
the  truth,  is  a  matter  for  the  determination  of  the  trial  judge.' 
The  admission  of  testimony  of  a  witness  twelve  years  old  who 
appears  to  have  the  ordinary  understanding  and  intelligence 
of  boys  of  that  age,  and  who,  although  not  comprehending 

1 1  stark.  Ev.  94  3  Johnson  v.  State,  76  Ga.  76. 

2 1  Fell.  Ev.  6.  6  McGutf  v.  State,  88  Ala.  147. 

SMoKelton  v.  State,  88  Ala.  181.  'State  v.  Doyle,  107  Mo.  36. 
*  Territory  v.  Duran,  3  N.  M.  134 
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the  questions  in  the  English  language,  gives  satisfactory  an- 
swers through  an  interpreter,  is  not  error.' 

§  6.  Lunatics  and  idiots.—  Persons  not  possessing  the  use 
of  their  understanding,  as  idiots  and  lunatics,  if  they  are 
either  continually  in  that  condition  or  sabject  to  such  a  fre- 
quent recurrence  of  it  as  to  render  it  unsafe  to  trust  their 
testimony,  are  incompetent  witnesses.  -An  idiot  is  a  person 
who  has  been  non  compos  mentis  from  his  birth,  and  who  has 
never  any  lucid  intervals.  A  lunatic  is  a  person  who  enjoys 
intervals  of  sound  mind,  and  may  be  admitted  as  a  witness 
■in  lucidis  intervallis.  He  must  of  course  have  been  in  pos- 
session of  his  intellect  at  the  time  of  the  event  to  which  he 
testifies  as  well  as  at  the  time  of  examination ;  and  it  ought 
to  appear  that  no  serious  fit  of  insanity  has  intervened  so  as 
to  cloud  his  recollection  and  cause  him  to  mistake  the  illusion 
of  imagination  for  the  events  he  has  witnessed.  With  regard 
to  those  persons  who  are  afQicted  with  monomania,  or  an 
aberration  of  mind  on  one  particular  subject,  not  touching 
the  matter  in  question,  and  whose  judgment  in  other  respects 
is  correct,  the  safest  rule  appears  to  be  to  exclude  their  testi- 
mony, it  being  impossible  to  calculate  with  accuracy  the  ex- 
tent and  influence  of  such  a  state  of  mind.  Where  a  lunatic 
is  tendered  as  a  witness,  it  is  for  the  judge,  assisted  by  med- 
ical testimony,  to  determine  whether  he  shall  be  admitted ; 
and  if,  upon  his  examination  upon  the  voir  dire,  he  exhibits 
a  knowledge  of  the  religious  nature  of  an  oath,  and  appears 
capable  of  giving  an  account  of  transactions  of  which  he  has 
been  an  eye-witness,  it  is  a  ground  for  his  admission.  It  is 
for  the  jury  to  judge  of  the  credit  that  is  to  be  given  to  his 
testimony.^  The  question  whether  a  witness,  sane  at  the  time 
he  testifies,  was  insane  at  the  time  of  the  transaction  with  re- 
gard to  which  he  testifies,  goes  to  the  credibility  of  his  testi- 
mony, and  not  to  his  competency,  and  is  therefore  a  subject 
for  evidence  to  the  jury,  to  be  adduced  by  the  opposing  party 
with  his  other  evidence.'  It  is  no  objection  either  to  the 
competency  or  credibility  of  a  witness  that  he  is  subject  to 
fits  of  mental  derangement,  if  it  appears  that  he  is  sane  at 

1  state  V.  Severson,  78  Iowa,  653.  3  Holcomb  v.  Holcomb,  38  ConD. 

2  Livingston  v.  Kiersted,  10  Johns.    177. 
362. 
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the  time  he  is  offered.'  A  person  in  a  state  of  intoxication  is 
incompetent.^  An  objection  to  the  competency  of  a  witness 
must  be  made  as  soon  as  it  is  discovered  when  the  party  has 
an  opportunity  of  doing  it;  otherwise  the  patty  willbe  con- 
sidered as  having  waived  the  objection.  The  most  convenient 
time  to  object  is  before  the  witness  is  sworn. 

§  7.  Illustrations. —  A  witness  who  has  been  adjudged  in- 
sane is  incompetent,  and  it  makes  no  difference  from  what 
cause  this   defect   of   understanding  may  have  arisen;   nor 

,  whether  it  be  temporary  and  curable,  or  permanent ;  whether 
the  party  be  hopelessly  an  idiot,  or  maniac,  or  only  occasion- 
ally insane,  as  a  lunatic,  or  be  intoxicated ;  or  whether  the 
defect  arises  from  mere  immaturity  of  intellect.'  While  the 
deficency  of  understanding  exists,  be  the  cause  of  what  nature 
soever,  the  person  is  not  admissible  to  be  sworn  as  a  witness. 
But  if  the  cause  be  temporary,  and  a  lucid  interval  should 
occur,  or  a  cure  be  effected,  the  competency  is  also  restored.* 
§  8.  Persons  convicted  of  crime. —  In  some  states  and  in 
the  federal  courts  persons  who  have  been  convicted  of  certain 
heinous  crimes  are  held  to  be  incompetent  to  testify  as  wit- 
nesses either  in  civil  or  criminal  cases.  The  basis  of  the  rule 
seems  to  be,  that  such  persons  are  morally  too  corrupt  to  be 
trusted  to  testify.  The  party,  however,  must  have  been 
legally  adjudged  guilty  of  the  crime ;  the  record,  therefore,  is 
required  as  the  sole  evidence  of  his  guilt,  no  other  proof  being 
admitted  of  the  crime.  But  the  difficulty  lies  in  the  specifica- 
tion of  the  crimes  which  render  the  perpetrator  thus  infamous. 
The  usual  and  more  general  enumeration  is,  treason,  felony, 
and  the  crimen  falsi?  But  the  meaning  of  the  term  crimen 
falsi,  in  our  law,  is  nowhere  laid  down  with  precision.  A 
conviction  and  sentence  in  a  state  court  can  have  no  effect,  by 

'  way  of  penalty  or  of  personal  disability  or  disqualification, 
beyond  the  limits  of  the  state  in  which  the  judgment  is  ren- 
dered, unless  the  statute  of  another  state  gives  such  effect  to 
them.*  An  act  of  congress  making  a  defendant  charged  with 
crime  a  competent  witness  at  his  own  request,  but  not  other- 

1  Campbell  v.  State,  33  Ala.  44.  « Lopez  v.  State,  30  Tex.  487. 

2  Gebhart  v.   Skinner,  15  Serg.  &       5 1  Phil.  Ev.  18 ;  1  Stark.  Ev.  94. 
Eawle,  235.  «  Logan  v.  United  States,  144  U.  & 

»  Huling  V.  Huling,  33  IlL  App.  519.    263. 
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wise,  does  not  confer  any  peculiar  exemption,  and  does  not 
render  competent  a  defendant  who  has  lost  the  privilege  of 
testifying  by  the  commission  of  an  infamous  crime.^ 

§  9.  How  incompetency  removed. —  The  disability  arising 
fi"om  infamy  may,  in  general,  be  removed  in  two  modes :  first, 
by  reversal  of  the  judgment  of  conviction  of  the  crime.  The 
reversal  of  the  judgment  must  be  shown  by  the  production  of 
the  record  of  reversal,  or  by  a  duly  certified  copy  thereof. 
The  disability  is  also  removed  by  a  full  and  general  pardon.^ 
Such  pardon  must  be  proved  by  the  letter  of  pardon  under 
the  seal  of  the  state.  Thus  a  pardon  by  the  president  of  one 
convicted  in  the  United  States  district  court  of  larceny,  and 
sentenced  to  the  penitentiary,  restores  his  competency  as  a 
witness.'  So  a  full  pardon  by  a  governor,  granted  to  a  con- 
vict after  he  had  served  out  his  term  of  imprisonment,  there- 
fore takes  away  all  disqualifications  as  a  witness,  and  restores 
his  competency  to  testify  to  any  facts  within  his  knowledge, 
even  if  they  came  to  his  knowledge  before  his  disqualifications 
had  been  removed  by  the  pardon.* 

§  10.  Husband  and  wife. —  By  the  common  law  a  husband 
and  wife  cannot  testify  for  or  against  each  other  except  in 
cases  of  violence  of  one  upon  the  other  as  hereinafter  more 
fully  specified,  and  the  same  rule  still  prevails  in  the  absence 
of  any  statute  changing  it.'  To  this  rule  the  act  of  congress 
and  the  statutes  of  the  several  states  making  parties  to  suits 
competent  witnesses  has  no  application.*  In  most  of  the 
states,  however,  the  disqualification  has,  to  a  greater  or  less 
extent,  been  removed  by  special  statutes.  Generally,  under 
these  statutes,  husband  and  wife  are  not  compellable  to  testify 
against  each  other  in  criminal  proceedings,  and  in  some  of 
them  are  not  allowed  to  testify  to  certain  things  in  cases  for 
absolute  divorce.'  The  New  York  statute  provides  that  no 
person  shall  be  excluded  from  being  a  witness  because  he  or 
she  is  the  husband  or  wife  of  a  party,  or  of  a  person  in  whose 

•United  States  v.  Hollis,  43  Fed.  < Logan  v.  United  States,  144  U.  S. 

Rep.  248.  263. 

2  State  V.  Kirschner,  23  Mo.  App.  «  Owen  v.  State,  89  Tenn.  698. 

349.  6  Lucas  v.  Brooks,  18  Wall.  433. 

s  Boyd  V.  United  States,  143  U.  S.  '1  Greenl.  Ev.,  gg  254, 836 ;  1  Whart 

450.  Ev.,  §  437. 
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behalf  the  action  or  special  proceeding  is  brought,  prosecuted, 
opposed  or  defended.^  But  a  husband  or  a  wife  is  not  com- 
petent to  testify  against  the  other  upon  the  trial  of  an  action, 
or  the  hearing  upon  the  merits  of  a  special  proceeding  founded 
upon  an  allegation  of  adultery,  except  to  prove  the  marriage. 
A  husband  or  wife  shall  not  be  compelled  or,  without  the  con- 
sent of  the  other  if  living,  allowed  to  testify  against  the  other 
in  a  criminal  action  except  when  the  crime  charged  was  com- 
mitted on  or  against  the  other,  or  to  disclose  a  confidential 
communication  made  by  one  to  the  other  during  the  marriage. 
In  an  action  for  criminal  conversation  the  plaintiflE's  wife  is 
not  a  competent  witness  for  the  plaintiff,  but  she  is  a  com- 
petent witness  for  the  defendant,  as  to  any  matters  in  con- 
troversy ;  except  that  she  cannot,  without  plaintiff's  consent, 
disclose  any  confidential  communication  had  or  made  between 
herself  and  the  plaintiff.  A  defendant  in  an  action  for  absolute 
divorce  on  the  ground  of  adultery  may  disprove  the  allegation 
of  adultery,  not  merely  by  a  simple  denial,  but  by  testifying 
to  any  fact  or  circumstance  within  her  knowledge  competent 
and  material  on  the  question  as  to  whether  the  act'  as  charged 
was  committed  or  not.^  It  has  also  been  held  that  a  husband 
or  wife  is  not  competent  to  testify  in  an  action  for  divorce  on 
the  ground  of  adultery  to  jurisdictional  facts  —  such  as  res- 
idence of  the  plaintiff  at  the  time  of  the  commission  of  the 
offense  and  the  commencement  of  the  action — when  these  are 
put  in  issue.^  A  divorced  wife  is  a  competent  witness,  on  the 
trial  of  her  husband  for  an  attempt  to  poison  her  before  they 
were  divorced,  to  testify  that  she  saw  him  prepare  the  poison 
which  was  offered  her.*  She  is  also  competent,  on  the  trial 
of  an  indictment  for  conspiring  to  confine  her  in  a  hospital  for 
the  insane,  to  testify  to  any  fact  in  regard  to  the  matter.' 
But  a  wife  is  incompetent  to  prove  her  husband's  fraud,  even 
to  corroborate  his  admissions,  or  as  to  any  fact  which  tends  to 
criminate  her  husband.'    And  a  plaintiff  suing  for  the  de- 

1 N.  Y.  Code  of  Civ.  Pro.,  g  828.  576 ;  45  N.  Y.  State  Rep.  823;  18  N. 

2  Stevens  v.  Stevens,  54  Hun,  490 ;  Y.  Supp.  485. 

37  N.  Y.  State  Rep.  603 ;  8  N.  Y.  Supp.  *  Com.  v.  Sapp,  90  Ky.  580. 

47 ;'  Steffins  v.  Steffins,  11  id.  424 :  33  >  Com.  v.  Spink,  137  Pa.  St.  355. 

N.  Y.  State  Rep.  643.  «  Cornelius,  v.  Haabay,  150  Pa.  St 

'Dickinson  v.  Dickinson,  63  Hun,  359. 
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bauching  of  his  wife  is  not  a  competent  witness  to  prove  be." 
adultery  with  defendant;  and  so  a  wife  is  not  a  competent 
witness  for  her  husband  in  an  action  brought  by  him  for  her 
seduction.^  Business  transactions  between  them  are  not  con- 
fidential communications  within  the  policy  of  the  law.^  Other- 
wise under  the  Massachusetts  statute.'  Written  as  well  as 
verbal  communications,  if  confidential,  are  within  the  policy 
of  the  law.  When  either  husband  or  wife  is  strictly  incom- 
petent as  a  witness,  either  generally  or  as  to  a  particular  fact, 
evidence  of  his  or  her  declaration  of  the  fact  is  incompetent 
except  where  the  making  of  such  declarations  is  a  material 
fact ;  when  the  declaration  is  part  of  the  res  gestae  involved 
in  an  act  properlj'  in  evidence ;  when  it  is  merely  matter  of 
inducement  on  introduction  to  the  language  or  conduct  of 
another  person  which  the  declaration  offered  called  forth; 
when  it  is  one  which  the  declarant  made,  when  authorized, 
expressly  or  impliedly,  to  speak  as  the  other's  agent,  or  as  one 
to  whom  the  other  referred  a  third  person.* 

§  11.  Extent  of  rule. —  The  wife  is  not  a  competent  wit- 
ness against  a  co-defendant  tried  with  her  husband,  if  the 
testimony  concern  the  husband,  though  it  be  not  directly 
against  him.^  Nor  is  she  a  witness  for  a  co-defendant  if  her 
testimony  would  tend  directly  to  her  husband's  conviction  or 
acquittal ;  nor  where  the  interests  of  all  the  defendants  are 
inseparable.*  Yet  where  the  grounds  of  defense  are  several 
and  distinct,  and  in  no  manner  depend  on  each  other,  the 
wife  of  one  defendant  may  testify  as  a  witness  for  another.' 
But  where  the  wife  of  one  defendant  is  called  to  prove  an 
alihi  in  favor  of  another  jointly  indicted,  she  is  incompetent, 
if  her  evidence  goes  to  weaken  that  of  the  witnesses  of  her 
liusband.  i 

§13.  When  relation  begins  and  terminates. —  It  makes 
no  difference  at  what  time  the  relation  of  husband  and  wife 
commenced ;  neither  is  it  material  that  this  relation  no  longer 

1  Reynolds  v.  Schaffer,  91  Mich.  338 ;  Karney  v.  Paisley,  13  Iowa,  89 ; 
494;  30  Am.  St.  Rep.  492.  Dawson  v.  Hall,  3  Mioh.  390. 

iSchaffner  v.  Reuter,  37  Barb.  44.        SRex  v.  Hood,  1  Moody's  Cr.  Cas. 
SDrew  V.  Tarbell,  117Mass.  90.  281.         •• 

<  Lay  Grae   v.    Peterson,  3  Sandf.        ^  Com.  v.  Robinson,  1  Gray,  555. 

•'IPhil.  Ev.  75. 
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exists ;  and  whatever  has  come  to  the  knowledge  of  either  by 
means  of  the  hallowed  confidence  which  that  relation  inspires 
cannot  be  afterwards  divulged  in  testimony,  even  though  the 
other  party  be  no  longer  living.^  This  rule  of  protection  ex- 
tends only  to  lawful  marriages.  It  seems,  however,  that  a 
reputed  or  supposed  wife  may  be  examined  until  a  marriage 
in  fact  is  proved.  Whether  the  rule  may  be  relaxed  so  as  to 
admit  the  wife  to  testify  against  the  husband,  by  his  consent, 
the  authorities  are  not  agreed.  Whether  where  the  husband 
and  wife  are  jointly  indicted  for  a  joint  offense,  or  are  other- 
wise joint  parties,  their  declarations  are  mutually  receivable 
against  each  other  is  still  questioned ;  the  general  rule  as  to 
persons  jointly  concerned  being  in  favor  of  their  admissibil- 
ity, and  the  policy  of  the  law  of  husband  and  wife  being 
against  it. 

§  13.  Exception  to  rule  of  exclusion  in  criminal  cases.— 
There  are  exceptions  to  the  rule  excluding  the  husband  and 
wife  as  witnesses  in  criminal  cases  and.  to  the  exclusion  of 
their  confidential  communications.  ^  These  exceptions  are  al- 
lowed from  the  necessity  of  the  case  —  not  a  general  necessity, 
as  where  no  other  witness  can  be  had,  but  a  particular  ne- 
cessity; as  where,  for  instance,  the  one  would  otherwise  be 
exposed,  without  remedy,  to  personal  injury,^  Thus  a  woman 
is  a  competent  witness  against  a  man  indicted  for  forcible 
abduction  and  marriage  if  the  force  were  continuing  upon  her 
until  the  marriage.'  So  she  is  a  competent  witness  against 
him  for  any  crime  committed  by  him  upon  her;  and  in  all 
cases  of  personal  injury  committed  by  the  husband  or  wife 
against  each  other  the  injured  party  is  a  competent  witness 
against  the  other.*  Upon  the  same  principle  the  dying  dec- 
larations of  either  are  admissible  where  the  other  party  is 
charged  with  the  murder  of  the  declarant.' 

EFFECT   OF   DEATH   OE   DISABILITY   OF   OTHEB   PERSONS. 

§  14.  In  general. —  The  general  policy  of  the  American 
statutes  is  to  restrain  the  admissions  of  the  testimony  of  a 

1  Stein  V.  Bowman,  13  Pet.  209.  *  People  v.  Chegaray,  18  Wend.  643. 

2  Bently  v.  Cooke,  B  Doug.  432.  6  People  v.  Green,  1  Denio,  614. 
'  1  Russ.  on  Crimes,  573 ;  Eoscoe's 

Crim;  Ev.  115. 
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party  or  an  interested  witness  as  against  the  estate  of  a  de- 
ceased person,  lunatic  or  idiot,  or  tlie  interest  of  one  succeed- 
ing to  his  right ; '  and  as  to  any  personal  transaction  ■  or  cona- 
munication  with  a  deceased  person,  idiot  or  lunatic,  a  party 
to  an  action  or  proceeding  cannot  be  examined  in  his  own 
behalf  or  interest  or  in  behalf  of  the  party  succeeding  to  his 
title  or  interest  as  against  the  representatives  of  a  deceased 
person,  idiot  or  lunatic,  or  one  deriving  title  from  such  de- 
ceased person,  idiot  or  lunatic,  if  he  or  his  predecessor  in  in- 
terest is  at  the  time  of  the  trial  interested  in  the  event  of  the 
action  or  proceeding,  whether  directly  interested  in  the  cause 
of  action  or  proceeding,  or  whether  liable  to  be  legally  affected 
by  the  judgment; '  and  as  against  such  representative  of  a 
deceased  person,  idiot  or  lunatic,  no  person  through,  from  or 
under  whom  such  a  party  or  interested  person  derives  his 
title  or  interest  by  assignment  or  otherwise  can  be  examined 
in  his  own  behalf  or  interest  or  in  behalf  of  the  party  succeed- 
ing to  his  title  or  interest ;  or  as  to  any  personal  transaction 
or  communication  with  such  deceased  person,  idiot  or  lunatic' 
To  render  a  witness  incompetent,  as  a  person  interested  in 
the  event  of  the  action,  to  testify  to  conversations  with  de- 
ceased persons,  his  interest  must  be  immediate  and  such  as 
would  render  the  record  of  the  action  an  instrument  of  evi- 
dence for  or  against  him  in  another  action.* 

A  witness  is  not  incompetent,  under  the  New  York  Code  of 
Civil  Procedure,  section  829,  providing  that  one  interested  in 
the  event  of  the  suit  shall  not  testify  in  his  own  behalf  against 
one  deriving  title  from  a  decedent,  to  testify  to  a  conversation 
relating  solely  to  the  title  to  land  with  a  decedent  through 
whom  he  derived  his  title,  where  the  adverse  party,  although 
claiming  title,  never  had  any  and  therefore  did  not  derive  title 
through  such  decedent;'  and  a  mother  who  has  made  a  con- 
tract by  which  she  surrendered  her  child  in  consideration  that 
the  other  parties  thereto  should  devise  to  it  all  their  property 

1  Wilcox  V.  Corwin,  117  N.  T.  500 ;  *  Ferine  v.  Grand  Lodge  A.  O.  U. 

37  N.  Y.  State  Rep.  836.  W.,  48  Minn.  83. 

2 Cole  V.  Gardner,  67  Miss.  670.  "Bell  v.  Howe,  65  Hun,  635;  47 

3  Hard  v.  Ashley,  63  Hun,  634;  44  N.  Y.  State  Rep.  86;  19  N.  Y.  Supp. 

N.Y.  State  Rep*  792.  569. 
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at  their  death  is  not  incompetent  in  an  action  by  the  latter's 
heirs  to  recover  the  property  from  the  child,  in  which  the 
latter  asserts  her  equitable  rights  under  such  contract,  to  tes- 
tify to  such  contract,  under  the  New  York  Code  of  Civil  Pro- 
cedure, section  829.^  So  a  wife  is  a  competent  witness,  under 
the  New  Tori:  Code  of  Civil  Procedure,  section  829,  as  to  the 
circumstances  of  her  engagement  as  a  nurse  by  a  person  since 
deceased,  in  an  action  by  her  husband  in  his  own  right  for 
the  reasonable  value  of  her  services,  based  upon  his  common- 
law  right  to  the  benefit  thereof.^  That  the  husband  of  a  dev- 
isee will  be  entitled  as  tenant  by  curtesy  in  the  devised 
premises  in  case  of  the  death,  of  his  wife  intestate  does  not 
make  him  an  interested  party,  incompetent  as  a  witness  to 
testify  in  reference  to  transactions  between  himself  and  the 
testator,  on  an  issue  as  to  whether  the  will  was  procured  by 
fraud  and  undue  influence.'  Upon  the  death  of  one  who 
promised,  in  consideration  of  a  conveyance  of  certain  property 
to  him,  to  pay  the  debt  of  another,  the  creditor  is  a  competent 
witness  to  prove  the  promise.^  Testimony  of  plaintiff  in  a 
suit  against  a  physician  as  the  surviving  partner  in  respect  to 
the  deceased  partner's  declarations  while  engaged  in  the  busi- 
ness of  the  firm  is  not  inadmissible;*  but  where,  after  the  in- 
stitution of  a  suit  on  a  joint  and  several  note,  one  of  the 
defendants  makes  default,  and  the  plaintiff  and  the  other 
defendant  afterwards  die,  the  defaulting  defendant  is  incom- 
petent, under  the  New  Tdrk  Code  of  Civil  Procedure,  section 
829,  to  testify  in  an  action  by  the  personal  representatives  to 
facts  proving  the  joint  liability  of  the  deceased  defendant  and 
his  duty  to  contribute.'  In  McHugh  v.  Doiid '  it  is  held  that 
an  administrator  cannot  waive  the  provisions  of  the  statute 
prohibiting  the  party  from  testifying,  in  support  of  a  claim 
against  the  estate,  to  facts  equally  within  the  knowledge  of 
the  decedent;  and  in  Achilles  v.  Achilles Mt  is  held  that  a 

1  Godine  v.  Kidd,  46  Alb.  L.  j:  171 ;  <  Hooper  v.  Hooper,  32  W.  Va.  536. 
46  N.  Y.  State  Rep.  813;  64  Hun,  585;  'Hess  v.  Loweiy,  123  Ind.  235; 
19  N.  y.  Supp.  335.  Shain  v.  Forbes,  82  Cal.  577. 

2  Porter  v.  Dunn,  43  N.  Y.  State  « Wilcox  v.  Corwin,  117  N.  Y.  500; 
Rep.  193 ;  131  N.  Y.  314.  37  N.  Y.  State  Rep.  836 

3  Bowen  v.  Sweeney,  63  Hun,  334 ;  '  86  Mich.  413. 
44  N.  Y.  State  Rep.  183.  « 137  111.  589. 
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widow  suing  the  heirs  of  her  deceased  husband  to  set  aside 
an  ante-nuptial  agreement,  and  for  partition  and  assignment 
of  dower,  is  an  incompetent  witness  against  the  heirs. 

§  15.  Interested  third  persons One  interested  in  the  re- 
sult of  a  suit  which  is  in  effect  between  the  estates  of  two 
deceased  persons,  although  brought  against  an  executor  in- 
dividually because  of  her  right  to  share  in  the  estate  of  one 
of  the  deceased  persons,  cannot  testify  to  facts  equally  within 
the  knowledge  of  the  other  deceased  person.^  But  the  mother 
of  an  alleged  illegitimate  child  has  "  no  interest  in  the  event " 
which  makes  her  incompetent  to  testify  to  the  fact  of  her 
marriage  with  the  father,  in  an  action  by  the  son  to  enforce 
his  claim  as  an  heir  of  the  father.^  And  in  an  action  upon  an 
alleged  promise  of  a  deceased  person  to  pay  for  taking  care 
of  a  bastard  child  of  which  he  had  been  adjudged  the  father, 
the  mother  is  not  interested  in  the  event  of  the  action  so  as 
to  be  incompetent  to  testify  as  to  a  conversation  between 
plaintiff  and  the  deceased.' 

§  16.  Assignors,  grantors,  etc.,  of  parties  as  witnesses. — 
A  person  from  whom  a  party  to  an  action  acquired  his  title 
or  cause  of  action  against  the  estate  of  a  deceased  person  is 
incompetent  as  a  witness  for  such  party  in  respect  to  a  trans- 
action with  the  deceased  person.*  Thus,  a  lessee  and  his  as- 
signee are  not  competent  witnesses  in  an  action  by  the 
assignee  against  the  successors  of  the  lessors,  one  of  whom  is 
deceased,  to  testify  to  matters  which  occurred  in  the  life-time 
of  the  deceased  lessor;'  and  the  person  named  as  grantor  in 
a  deed  is  incompetent  to  prove  that  the  deed  is  a  forgery  in  a 
suit  brought  after  the  grantee's  death  against  those  claiming 
thereunder,  though  the  entire  transaction  in  which  the  al- 
leged deed  was  given  occurred  in  the  absence  of  the  deceased, 
and  he  was  represented  thereat  by  an  agent  who  is  living  and 
is  a  competent  witness.* 

1  Penny  v.  Croul  (Mich.),  U  Alb.  <  Shields  v.  Smith,  104  N.  C.  57; 
L.  J.  225.  Sublett  v.  Hodges,  88  Ala.  491 ;  Carey 

2  Eisenlord  v.  Clum,  44  Alb.  L.  J.    v.  Carey,  104  N.  C.  171. 

66;  136  N.  Y.  552;  38  N.  Y.  State  'Duffield  v.  Hue,  106  Pa.  St.  603; 

Rep.  446.  Shaak  v.  Meily,  id.  161. 

'Connelly  v.  O'Connor,  26  N.  Y.  "Sutherland  v.   Ross,  140   Pa.  St 

State  Rep.  840 ;  117  N.  Y.  91.  379. 
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§  17.  Heirs^  legatees,  distributees,  etc.,  as  witnesses. — 
The  testimony  of  one  who  appeared  as  a  contestant  of  a  will, 
as  to  personal  transactions  and  communications  with  testator, 
is  incompetent  although  she  subsequently  withdrew  as  a  con- 
testant, and  also  withdrew  her  appearance,  where  she  had  at 
all  times  appeared  to  desire  the  defeat  of  the  will,  and  there  is 
no  proof  whether  her  share  under  the  will  or  in  case  of  in- 
testacy would  be  the  more  valuable.'  Where  the  probate  of 
a  will  is  contested,  legatees  under  it  are  not  competent  wit- 
nesses for  the  proponent  as  to  personal  transactions  or  com- 
munications between  them  and  the  testator.  "Where,  however, 
a  legatee  has  executed  a  valid  release  of  all  his  interest,  the  dis- 
ability is  removed ;  ^  and  the  simple  expression  of  dissent  by 
the  donee  of  a  legacy  of  personal  property,  though  only  by 
parol,  is  sufHcient  to  avoid  the  gift  and  render  him  competent 
as  a  witness  upon  the  probate  of  the  will.'  A  beneficiary 
under  and  proponent  of  a  will  is  not  incompetent  to  testify  to 
testatrix's  declaring  to  the  subscribing  witness  that  it  was  her 
will,  and  that  she  went  to  her  desk  and  signed  it  in  the  pres- 
ence of  the  witness.''  A  widow  who  claims  as  her  own  land 
of  which  her  husband's  heirs  ask  partition  as  belonging  to  him 
is  not  a  competent  witness  in  her  own  behalf.^  But  an  heir 
interested  in  an  estate  is  competent,  in  an  action  by  the  ad- 
ministrator against  the  administrator  of  a  deceased  debtor  to 
recover  a  debt  due  the  estate,  to  testify  to  the  handwriting  of 
his  ancestor  in  book  entries.' 

§18.  Agents  and  representatives  as  witnesses. —  The  stat- 
ute declaring  parties  to  actions  and  persons  interested  in  the 
event  thereof  incompetent  to  testify  to  conversations  with,  or 
admissions  of,  deceased  persons  relative  to  matters  in  issue  is 
inapplicable  to  an  agent  not  himself  a  party  to  the  action  or 
having  any  legal  interest  in  it.'  But  the  cashier  of  a  bank  is 
not  a  disinterested  witness  whose  testimony  as  to  the  transac- 

I  Re  Le  Sax's  Will,  131  N.  Y.  634 ;  45  N.  Y.  State  Rep.  11 ;  17  N.  Y.  Supp. 

43  N.  Y.  State  Rep.  101,  669. 

3  Loder  v.  Whelpley,  111  N.  Y.  239 ;  5  Lancaster  v.  Blaney,  140  111.  203. 

19  N.Y.  State  Rep.  631;  Re  Dunham's  « Keener  v.  Zartman,  144  Pa.  St. 

Will,  31  id.  858 ;  131  N.  Y.  575.  179. 

3  Re  Berrien's  Will,  58  Hun,  610 ;  35  ?  Whitman  v.  Foley,  135  N.  Y.  657 ; 

N.  Y.  State  Rep.  255.  86  N.  Y.  State  Rep.  133 ;  Darwin  v. 

« Re  Bernsee'a  Will,  63  Hun.  628;  Keigher,  45  Minn.  64. 
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tions  conducted  by  him  is  to  be  regarded  as  controlling  if  not 
contradicted,  where  he  was  the  financial  agent  of  the  bank 
and  an  owner  of  a  large  amount  of  its  capital  stock.^  An  ad- 
ministratrix who  has  resigned  after  commencing  an  action  may 
be  a  witness  for  her  successor,  who  has  been  substituted  in  her 
place,  as  to  a  transaction  with  or  statement  by  the  intestate 
of  the  defendant  administrators.^ 

§  19.  Effect  of  prior  evidence  on  other  side. —  An  election 
to  testify  by  an  executor  or  representative  who  is  a  party  to 
the  suit  is  an  exception  to  the  competency  of  the  testimony  of 
the  adverse  party.'  But  to  render  a  party  competent  to  tes- 
tify to  a  personal  transaction  with  a  deceased  person  under 
whom  his  adversary  claims,  by  testimony  of  the  latter,  regard- 
ing such  a  transaction,  the  two  transactions  must  appear  to  be 
the  same.*  A  plaintiff's  executor  may  testify  simply  to  iden- 
tify the  account  books  of  the  deceased  without  admitting  the 
defendant  to  testify  generally  in  the  case.'  A  party  is  a  com- 
petent witness  in  his  own  favor  as  to  such  matters  as  were 
testified  to  in  a  deposition  of  the  adverse  party  taken  in  the 
latter's  behalf,  where  he  dies  before  trial,  whether  such  depo- 
sition is  or  is  not  offered  in  evidence.^  The  examination  by 
the  plaintiff  of  the  defendant  as  to  matters  not  prohibited  by 
the  statute  concerning  evidence  of  transactions  with  a  de- 
ceased does  not  entitle  the  latter  to  testify  as  tc  personal 
transactions  with  the  plaintiff's  deceased  ancestor  as  to  mat- 
ters involved  in  the  action.'  And  where  a  claimant  against  a 
decedent's  estate  makes  the  executrix  his  own  witness,  it  does 
not  make  him  competent  to  testify  to  the  transaction  where 
his  testimony  is  otherwise  incompetent.' 

§  20.  What  is  not  a  personal  transaction. —  Testimony 
that  a  witness  saw  a  person,  since  deceased,  at  a  certain  place, 

1  Canajoharie  Nat.  Bank  V.  Diefen-  'Sheehan  v.  Hennessey,  65  N.  H. 

dorf,  123  N.  y.  191 ;  43  Alb.  L.  J.  473 ;  101. 

33  N.  Y.  State  Rep.  389.  « Leaihy  v.  Rayburn,  33  Mo.  App. 

2Snyclerv.  Fielder,  139  IT.  S.  479.  55.  But  the  contrary  is  held  in  Allen 

3  Wilcox  V.  Corwin,  117  N.  Y.  500 ;  v.  Chouteau,  101  Mo.  309. 

Dow  V.  Merrill,  65  N.  H.  107.  '  Hopkins  v.  Bowers,  108  N.  C.  398. 

« Brown  v.  Burgett,  61  Hun,  633 ;  »  Herrington  v.  Winn,  60  Hun,  335 ; 

40  N.  Y.  State  Rep.  564;  Re  Roth's  38  N.  Y.  State  Rep.  83;  14  N.  Y. 

Estate,  150  Pa.  St.  361.  Supp.  613, 
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at  a  specified  time,  is  not  within  tiie  prohibition  of  the  law. 
So  the  evidence  of  witnesses  as  to  conversations  between  a 
deceased  person  and  another,  in  which  they  state  they  took 
no  part,  is  not  made  inadmissible  by  the  fact  that  their  testi- 
mony was  pre-arranged  so  as  to  escape  the  statute.^  And  the 
owner  of  personal  property  is  not  incompetent  to  testify  to 
its  value  in  an  action  against  an  executor  for  its  conversion 
by  his  testator.^  But  such  witness  is  incompetent  to  testify 
as  to  the  contents  of  a  box  in  which  the  property  converted 
was.  Testimony  that  a  person  obtained  a  deed  from  a  room 
in  which  were  three  persons,  one  of  whom  has  since  died,  is 
not  evideifce  of  a  personal  transaction  with  the  latter,  though 
the  deed  was  from  him,  when  nothing  is  said  as  to  any  action 
by  him  or  any  conversation  with  him.^  But  the  payee  of  a 
note  executed  by  a  person  since  deceased  is  incompetent  to 
testify  in  a  suit  thereon  against  the  personal  representatives 
of  the  decedent  that  the  note  was  never  paid.*  So  in  an  ac- 
tion on  account  against  the  personal  representatives  of  a 
decedent,  the  plaintiff's  evidence  is  not  competent  to  establish 
the  correctness  of  his  books  of  account,  so  as  to  make  entries 
therein  against  the  decedent  admissible  in  evidence.^  Testi- 
mony of  a  defendant  in  an  action  to  set  aside  as  fraudulent  as 
to  creditors  an  assignment  to  him  of  a  life  policy  by  his 
brother,  since  deceased,  as  to  what  sums  of  money  he  paid  to 
third  persons  on  deceased's  account,  is  not  incompetent  as  tes- 
timon}''  to  a  transaction  between  deceased  and  himself.^  And 
testimony  of  plaintiff  in  a  suit  upon  a  note  against  the  estate 
of  a  deceased  person,  that  she  had  the  notes  in  her  possession 
prior  to  and  at  the  death  of  the  decedent,  is  not  inadmissible 
as  relating  to  a  personal  transaction  with  the  deceased;' 
neither  is  a  statement  of  one  suing  executors  on  a  note  which 
purported  to  have   been  executed  by  their  testator,  that  she 

1  Re  Brown,  59  Hun,  638 ;  38  N.  Y.    Hunt,  38  id.  739 ;  60  Hun,  579 ;  Simp- 
State  Eep.  130;  Simondsv.  Partridge,    son  v.  Simpson,  107  N.  C.  552. 

154  Mass.  500.  5  Davis  v.  Seaman,  64:  Hun,  572; 

2  Gregory  v.  Fitchner,  43  Alb.  L.  J.    46  N.  Y.  State  Rep.  810. 

517.  0  Watts  V.  Warren,  108  N.  C.  514; 

3  Greer  v,  Greer,  58  Hun,  251;  34    Williams  v.   Mower,   35  S.  C.   200; 
N.  Y.  State  Rep.  448.  Brioe  v.  Miller,  id.  537. 

<  McMurray  v.  McMurray,  63  Hun,        ^  Mortimer  v.  Cliambers,  63  Hun, 
483 ;  45  N.  Y.  State  Eep.  3;  Meyer  v.    335 ;  43  N.  Y.  State  Eep.  365. 
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has  lost  it ;  ^  nor  are  letters  dictated  by  a  person  since  de- 
ceased to  his  wife,  to  be  transmitted  by  her  to  the  person  to 
whom  they  were  addressed,  and  who  contests  his  will.'  And 
where  it  is  proved  that  parties  were  induced  by  the  repre- 
sentatives of  a  decedent  to  enter  into  a  prejudicial  agreement, 
proof  of  their  state  of  mind  as  to  belief  in  or  reliance  upon 
such  representations  is  not  incompetent.'  A  personal  trans- 
action with  a  decedent  includes  the  delivery  of  a  deed  by  him, 
or  proof  that  it  was  received  from  the  postoffice  bearing  a 
post-mark  indicating  that  it  was  transmitted  by  him.* 

"While  of  course  it  is  not  competent  for  a  party,  when  called 
as  a  witness  in  his  own  behalf  against  one  representing  a  de- 
ceased person,  to  testify  affirmatively  as  to  any  transaction 
had  personally  with  such  deceased  person,  or  whether  a  par- 
ticular interview  between  them  took  place  or  not,  unless  his 
adversary  is  first  exammed  in  reference  thereto,  yet  this  does 
not  necessarily  exclude  the  evidence  of  the  surviving  party 
when  it  tends  to  negative  or  affirm  the  existence  of  such 
transaction  or  communication.  The  object  and  intent  of  the 
restriction  placed  upon  the  survivor  of  those  engaged  in  per- 
sonal dealings  and  transactions  from  giving  evidence  in  rela- 
tion thereto  will  be  accomplished  if  it  is  limited  to  cases 
which  preclude  him  from  giving  such  evidence  when  it  is 
offered  for  the  purpose  of  establishing  an  affirmative  cause  of 
action  or  defense.  It  is  difficult  to  lay  down  a  rule  which  will 
cover  all  possible  transactions ;  but  it  is  safe  to  say  when  a 
party  gives  material  evidence  as  to  extraneous  facts  which 
may  or  may  not  involve  the  negative  or  affirmative  of  the 
existence  of  a  personal  transaction  or  communication  with  a 
deceased  person,  that  the  adverse  party,  although  precluded 
from  directly  proving  the  existence  of  such  communication  or 
transaction,  may  give  evidence  of  extraneous  facts  tending  to 
controvert  his  adversary's  proof,  although  those  facts  may 
also  incidentally  involve  the  negation  or  affirmation  of  such 
personal  communications  or  transactions. 

1  Choate  v.  Huff  (Tex.  App.),  18  S.  3  Hard  v.  Ashley,  38  N.   Y.   State 

W.  Eep.  87.  Eep.  601 ;  117  N.  Y.  GOG. 

■^  Re  Budlong's  Will,  54  Hun,  131 ;  *  Howard  v.  Zimpleman  (Tex.),  14 

ae  N.  Y.  State  Eep.  86a  S.  W.  Eep.  59. 
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§21.  Illustrations. — In  Wadsworth  v.  Heemans '  the  plaint- 
iff was  allowed  to  ask  of  himself  as  a  witness :  "  At  the  time 
you  left  those  bonds  in  the  safe  was  the  name  of  Mr.  Fellows 
in  either  of  these  indorsements?"  and  also,  "Was  the  name 
of  Joseph  Fellows  anywhere  on  those  instruments?"  In 
that  case  the  court  say:  ""We  do  not  think  the  inquiry  in- 
volved any  personal  transaction  between  Hill  and  Fellows. 
It  respected  merely  the  condition  of  the  bonds.  It  neither 
affirmed  nor  negatived  any  personal  transaction  between  the 
two.  The  insei'tion  of  his  name  in  the  blank  might  well  have 
been  the  separate  and  independent  act  of  Fellows,  and  not, 
in  and  of  itself,  a  personal  transaction  between  the  two.  We 
must  enforce  the  rule  fairly,  but  draw  the  line  somewhere." 
In  Saratoga  Co.  Bank  v.  Leach '  the  defendant  was  shown  the 
note  in  suit  and  asked :  "  Is  the  signature  to  this  paper,  marked 
'A,'  your  signature?"  In  Burrows  v.  Butler '  a  party  was 
allowed  to  testify  to  the  value  of  services  which  he  ren- 
dered for  decedent.  The  word  "  transaction  "  does  not  em- 
brace all  the  occurrences  which  go  to  make  up  a  cause  of  ac- 
tion, but  only  such  as  must  have  been  communicated  to  the 
deceased  person  to  give  them  effect.  In  Denise  v.  Denise,*  in 
an  action  to  recover  from  the  representatives  of  a  deceased 
for  board,  etc.,  the  plaintiff  was  asked :  "  From  the  date  of 
your  marriage  to  the  16th  day  of  ITovember,  1874,  w^ho  pro- 
vided the  necessaries  for  the  house  and  the  support  of  the 
family?  "  and  was  allowed  to  answer :  "  We  both  did  it ;  he  got 
some  things  and  I  got  the  rest."  In  that  case  the  court  say : 
"  We  do  not  think  the  question  was  open  to  the  objection  that 
it  necessarily  called  for  their  version  of  transactions  between 
herself  and  decedent.  It  does  not  really  or  by  the  ordinary 
construction  involve  a  personal  transaction  between  the  plaint- 
iff and  the  intestate.  It  is  the  statement  of  a  fact  of  which 
the  witness  had  knowledge,  not  a  transaction  between  her  and 
deceased."  In  Viall  v.  Leavens'  it  was  held  that  a  party 
could  testify  that  she  had  the  custody  of  the  deed  executed 
by  deceased  both  before  and  after  its  acknowledgment  and 

185N.  Y.639.  « 41  Hun,  9;  18  N.  Y.  State  Rep. 

J  37  Hun,  336.  876. 

'38  Hun,  157.  e  39  Hun,  291. 
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down  to  the  time  of  trial.  In  Carroll  v.  Davis '  the  plaintiff 
was  allowed  to  state  that  he  had  examined  the  account-book 
of  the  deceased,  which  was  shown  to  have  been  lost,  and  that 
he  saw  therein  and  read  an  entry  in  the  handwriting  of  the 
deceased,  and  to  state  the  contents.  In  Sager  v.  Dorr,^  in  an 
action  for  board  furnished  deceased,  the  defense  was  that  de- 
ceased paid  for  household  supplies  in  return  for  board.  Plaint- 
iff was  allowed  to  testify  that  she  paid  for  the  supplies  her- 
self. In  Ee  Merchant's  Estate '  it  was  held  that  evidence  of 
what  a  person  did  or  did  not  apart  from  personal  transactions 
with  deceased  was  competent.  So  in  Gregory  r.  Fichture,* 
in  an  action  for  the  conversion  by  decedent  of  a  stock  of 
goods,  the  plaintiff  was  allowed  to  testify  as  to  its  value.  So 
in  "Whetmore  v.  Peck*  it  was  held  that  a  physician's  books 
were  competent  to  show  services  to  deceased,  though  relat- 
ing to  a  personal  transaction.  In  Blaesi  v.  Blaesi  *  the  de- 
fendant was  allowed  to  answer  the  question:  "Was  there 
ever  a  deed  in  that-,  desk  from  you  to  "Wm.  Blaesi?  "  Also, 
"  Did  you  ever  appear  before  Mr.  Litz,  the  commissioner  of 
deeds,  or  anyone  else,  to  acknowledge  a  deed?  "  In  Redfleld 
v.  Stitt '  the  plaintiff  was  allowed  to  state  that  he  had  never 
seen  the  note  in  suit.  In  Price  v.  Brown '  the  plaintiff  was 
allowed  to  state  that  she  had,  at  the  time  stated,  in  her  pos- 
session the  bonds  in  question.  In  Shell  v.  Muir '  it  was  held 
that  a  plaintiff  who  was  an  attorney  had  a  right  to  state  the 
number  of  days  he  worked  upon  the  case.  In  Strough  v. 
Wilder  "  it  was  held  that  a  defendant  could  testify  that  he 
had  occupied  the  property,  rented  it  and  collected  the  rents 
since  1855;  also  that  he  had  been  in  possession  of  the  deed 
since  that  time,  and  that  the  condition  of  the  deed  has  been 
the  same  as  it  was  at  the  time  of  the  trial.  In  Simmons  v. 
Havans  "  the  plaintiff  was  allowed  to  testify  that  she  had  the 
deed  in  her  possession  and  that  the  signature  was  in  the  hand- 

1 9  Abb.  N.  C.  60.  6 15  N.  Y.  State  Eep.  673. 

2  51  Hun,  642 ;  21  N.  T.  State  Eep.        1 10  N.  Y.  State  Eep.  367. 

635.  8 112  N.  Y.  677 ;  5  N.  Y.  State  Eep.  9. 

3  3  N.  Y.  Supp.  875.  «  22  N.  Y.  State  Eep.  839. 

4  38  N.  Y.  State  Eep.  192 ;  14  N.  Y.       w  119  N.  Y.  580 ;  32  N.  Y.  State  Eep. 
Supp.  891.  481. 

5  19  Alb.  L.  J.  400.  "  101  N.  Y.  437. 
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writing  of  her  mother.  In  Wing  v.  Bliss'  it  was  held  that  a 
party  could  testify  that  he  had  seen  deceased  write ;  that  the 
l«tter,  check  and  envelope  were  in  the  deceased's  handwrit- 
ing, and  that  on  a  certain  day  he  found  all  these  papers  on 
his  table.  In  Hard  et  al.  v.  Ashley  et  al.^  it  was  held  that, 
where  it  was  shown  that  a  decedent  made  certain  representa- 
tions to  a  party  to  an  action,  such  party  may  testify  as  to 
whether  those  representations  were  believed  in  and  relied 
upon  by  him  when  the  agreement  in  suit  was  made ;  that  it 
was  a  fact  which  the  deceased  could  not  have  known  or  tes- 
tified to  himself. 

Where  a  person  brings  an  action  to  recover  land  owned  by 
a-  person  deceased,  whom  the  plaintiff  claims  was  his  father, 
bis  mother  is  a  competent  witness  to  prove  a  marriage  be- 
tween herself  and  the  decedent.  Such  witness  is  not  interested 
in  the  event  of  the  action  by  reason  of  her  right  to  dower  if 
the  marriage  is  established.  The  witness  has  no  other  inter- 
est in  the  case  than  that  which  grows  out  of  her  right  of 
dower  in  the  premises,  and  as  to  that  the  verdict  in  the  case 
would  be  no  evidence  in  a  suit  to  be  brought  by  her  for  the 
recovery  of  her  dower,  and  hence  she  has  but  an  interest  in 
the  question,  and  not  in  the  event  of  the  action.' 

1 55  Hun,  603 ;  S8  N.  Y.  State  Rep.        3  Eisenlord  v.  Clum,  126  N.  Y.  553 ; 
198.  38  N.  Y.  State  Rep.  446. 

«117  N.  Y.  606 ;  28  N.  Y.  State  Rep. 

eoi. 
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3.  Public  acts  —  What  are. 

3.  Common  experience. 

4.  Charters,  private  statutes,  etc. 
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IL  EAILEOADS. 


I.    OF   WHAT  MATTEES   COUBTS   WILL   TAKE   JUDICIAL  NOTICE. 

§  1.  In  general. —  There  are  certain  matters  of  which 
courts  will  take  judicial  notice  without  putting  parties  to  the 
trouble  and  expense  of  proving  them.'  All  civilized  nations, 
being  alike  members  of  the  general  family  of  sovereignties, 
may  well  be  supposed  to  recognize  each  other's  existence  and 
general  public  and  external  relations.  The  public  tribunals 
and  functionaries  of  every  nation  take  notice  of  the  existence 
and  titles  of  all  the  other  sovereign  powers  in  the  civilized 
world,  their  respective  flags,  and  their  seals  of  state.  Public 
acts,  decrees  and  judgments,  exemplified  under  this  seal,  are 
received  as  true  and  genuine,  it  being  the  highest  evidence  of 
their  character.^  Courts  must  take  judicial  notice  of  a  treaty 
with  a  foreign  government.'  The  courts  of  the  United  States 
take  judicial  notice  of  all  the  public  statutes  of  the  several 
states,*  and  the  decision  of  the  highest  court  of  a  state  as  to 
the  constitutionality  of  a  state  statute.^  Courts  will  take 
judicial  notice  of  the  kind  of  currency  in  use;  that  gold  is  a 
legal  tender ;  and  of  the  value  of  American  coin.* 


1  Brenner  v.  Atlantic  Dredging  Co., 
134  N.  Y.  156;  46  Alb.  L.  J.  64;  45 
N.  Y.  State  Rep.  774 

^Coit  V.  Milliken,  1  Denio,  376; 
Church  V.  Hubbart,  3  Cranch,  187. 

3  Ex  parte  McCabe,  46  Fed.  Rep.  363. 


<  Gormley  v.  Bunyan,  138  U.  S. 
633;  Re  Jordan,  49  Fed.  Rep.  288. 

5  Knox  V.  Columbia  Liberty  Iron 
Co.,  42  Fed.  Eep.  378. 

SDailey  v.  State,  10  Ind.  536; 
Grant  v.  State,  89  Ga.  39a 
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§  2.  Public  acts  —  What  are. —  Our  courts  take  judicial 
notice,  without  proof,  of  all  public  acts  of  the  state,  the  same 
as  if  their  provisions  had  been  set  out  in  the  pleadings;^  but 
private  acts,  or  acts  that  are  confined  in  their  operation  to  a 
few  persons  and  have  no  general  application  or  effect,  must, 
if  relied  upon,  be  set  forth  in  the  pleadings  and  proved  upon 
the  trial,  the  same  as  any  other  fact.''  Thus  the  courts  cannot 
judicially  know  the  ordinances  of  a  city.'  Acts  which  affect 
public  rights,  as  acts  giving  authority  to  individuals  or  corpo- 
rations to  make  erections  or  improvements  in  public  naviga- 
ble streams  which  affect  the  rights  of  navigation,  fishery,  or 
any  common  public  right,  will  be  regarded  as  public  acts,  al- 
though not  specially  made  so  in  the  act  itself;  and  the  courts 
take  judicial  notice  of  a  charter  when  declared  by  the  legisla- 
ture to  be  a  public  act.*  A  special  act  of  the  legislature,  ex- 
tending the  jurisdiction  of  a  certain  town  constable  throughout 
the  county  or  state,  is  such  an  act  as  courts  are  bound  to  no- 
tice without  proof;'  and  courts  must  take  judicial  notice  of 
the  federal  statute  creating  courts  in  the  territories  and  defin- 
ing their  jurisdiction.'  So  of  an  act  under  which  a  person 
claims  the  oflBce  of  a  judge  of  a  particular  court.''  So  of  an 
act  for  the  protection  of  fish  in  a  certain  river.'  So  where  an 
act,  otherwise  private  and  local,  contains  provisions  that  are 
public  and  general,  the  act,  although  partly  local  and  partly 
public,  will  be  deemed  a  public  act,  which  need  not  be  pleaded 
or  proved.'  Where  a  right,  privilege  or  duty  is  given  or  im- 
posed upon  any  person,  natural  or  artificial,  by  a  public  act, 
the  courts  will  take  judicial  notice  thereof."  It  has  been  held 
that  although  an  act  may  affect  very  many  persons,  yet,  if  it 

1  Newark  v.  Stout,  53  N.  J.  L.  35 ;        «  Levy  v.  State,  6  Ind.  281. 
Thayer  v.  Boyd,  31  Neb.  683.  6  Ooughran    v.   Gilman,   81  Iowa, 

2  Bowe  V.  City  of  Kansas,  51  Mo.     443. 

454  7  Burns  v.  Bloedel,  43  N.  Y.  State 

» Charleston  v.  Ashley  Phosphate  Rep.  453 ;  Clark  v.  Com.,  39  Pa.  St. 

Co.,  84  S.  C.  541 ;  Central  Sav.  Bank  139.  ' 

V.  Baltimore,  71   Md.   515 ;  Kean   y.  8  Burnham  v.  Webster,  5  Mass.  266. 

Klausman,  31  Mo.  App.   485 ;    Mc-  9  People  v.  McCann,  16  N.  T.  61 ; 

Donald  v.  Lane,  80  Ga.  497.  Williams  v.  People,  24  id.  407. 

*  Case    V.    Kelly,    133    U.    S,    21 ;  w  Tillman  v.  Coosaw  Min.  Co.,  45 

Burbridge  v.  Kansas  City  C.  R.  Co.,  Fed.  Eep.  804 

86  Mo.  App.  669. 
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is  not  equal  and  general  in  its  application  to  all  in  the  state 
or  locality  to  which  it  relates,  it  is  a  privsite  act ;  but  if  it  is 
general  in  its  effect  and  applies  equally  to  all  within  the  local- 
ity to  which  it  relates,  it  is  a  public  act  of  which  the  court 
will  take  judicial  notice.  Yet,  whenever  a  purely  private  act 
provides  in  certain  events  a  forfeiture  to  the  government,  or 
in  the  case  of  a  corporation  that  the  government  in  a  certain 
contingency  may  take  the  property,  they  are  deemed  public 
acts.  And  indeed  all  acts  which  in  any  wise  concern  the  gov- 
ernment or  any  of  its  co-ordinate  branches  may  be  said  to  be 
public.  So  of  all  acts  in  amendment  of  acts  declared  public  by 
the  terms  of  the  original  act.^  The  courts  will  take  judicial 
notice  of  the  general  laws  under  which  a  corporation  was  or- 
ganized, and  the  liabilities  and  responsibilities  to  which  a 
stockholder  is  thereby  subjected.'^  In  short,  the  court  takes 
judicial  notice  of  and  determines  for  itself  the  law ; '  but  the 
courts  of  one  state  cannot  take  judicial  notice  of  the  statutes 
of  another  state.*  The  public  proclamations  made  by  the 
president  have  the  force  of  public  law,  of  which  courts  are 
.bound  to  take  notice."  The  same  rule  applies  to  the  official 
messages  of  the  executive,*  and  the  official  journals  of  the 
houses  of  the  general  assembly,'  and  of  a  census  taken  under 
authority  of  the  state  or  of  the  United  States.^ 

§  3.  Common  experience. —  Courts  take  judicial  notice  of 
all  matters  that  are  part  of  the  experience  and  common 
knowledge  of  the  day;'  as  of  the  meaning  of  the  word 
"whisky ; " '"  the  customary  abbreviations  of  Christian  names ; " 
that  the  usual  and  appropriate  symbols  of  nationality  and 
sovereignty  are  the  national  flag  and  seal ;  that  certain  prov- 

1  Bank  of  TTtioa  v.  Smedes,  3  Cow.  «  Wells  v.  Missouri  P.  R.  Co.  (Mo.), 
684.  19  S.  W.  Rep.  530. 

2  Bosley  v.  National  Mach.  Co.,  133  '  Barnard  v.  Gall,  48  La.  Ann.  959. 
N.  Y.  550 ;  Zi  N.  Y.  State  Rep.  277.  8  Adams  County  v.  Cunningham, 

3  Norman  v.  Kentucky  B'd  of  Man,  81  Wis.  440 ;  People  v.  Wong  Wang, 
of  World's  Pair  Col.  Expo.,  47  Alb.  93  Cal.  277. 

L.  J.  190.  "  Cox  V.  Syenite  Granite  Co.,  39  Mo. 

4Chipman  v.  Peabody  (Mass.),  34  App.  434;  Pacific  Exp.  Co.  v.  Seibert, 
N.  E.  Rep.  563;  Sam  mis  v.  Wight-  44  Fed.  Rep.  310;  Seamen  v.  Koehler, 
man,  31  Fla.  10.  133  N.  Y.  646. 

■  5  Jenkins  v.  CoUard,  145  U.  S.  546.       loprese  v.  State,  33  Fla.  267. 

11  State  V.  Senn,  33  S.  C.  393. 
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inces  are  in  a  foreign  country,  and  that  they  have  govern- 
ments and  courts,  and  that  their  courts  proceed  according  to 
the  common  law ; '  and  that  the  public  acts,  decrees  and  judg- 
ments exemplified  under  their  seal  are  true  and  genuine.  If, 
however,  upon  civil  war  in  any  country,  one  part  of  the  na- 
tion shall  separate  itself  from  the  other  and  establish  for 
itself  an  independent  government,  the  newly-formed  nation 
cannot  without  proof  be  recognized  as  such  by  the  courts  of 
other  nations  until  it  has  been  acknowledged  by  the  sovereign 
power  under  which  those  courts  are  constituted.^  The  first 
act  of  recognition  belongs  to  the  executive  function;  but 
though  the  seal  of  the  new  power,  prior  to  such  acknowledg- 
ment, is  not  permitted  to  prove  itself,  yet  it  may  be  proved 
as  a  fact  by  other  competent  testimony.  The  courts  will  take 
judicial  notice  of  the  existence  of  such  province,  whether  it 
has  been  recognized  by  the  government  under  whose  jurisdic- 
tion it  acts  or  not.'  The  courts  take  judicial  notice  of  wars 
in  which  their  government  is  engaged,  whether  domestic  or 
foreign ;  *  but  not  of  articles  of  war  unless  published  under 
authority  of  the  government.'  They  take  notice  of  the  legal 
weights  and  measures.*  The  courts  of  the  United  States  take 
judicial  notice  of  the  ports  and  waters  of  the  United  States  in 
which  the  tide  ebbs  and  flows ;  of  the  situation  of  a  port  in  a 
foreign  country,  and  what  impediments,  if  any,  exist  at  its 
entrance,  and  whether  vessels  of  a  certain  draft  can  enter  it; 
where  the  principal  rivers  of  the  state  lie,  and  what  towns 
they  lie  in ; '  of  the  geographical  position  of  falls  on  public 
navigable  rivers,  and  whether  there  are  or  are  not  pilots  ap- 
pointed on  it.^  Judicial  notice  will  be  taken  of  the  provisions 
of  a  city  charter  which  is  made  a  public  act.' 

§4.  Charters,  private  statutes,  etc. —  As  a  general  rule, 
charters  of  municipal  corporations  are  held  to  be  public  acts, 
whether  so  declared  in  the  act  creating  them  or  not,  and  need 

1  Lazier  v.  Wescott,  26  N.  Y.  146.  6  United  States  v.  Burns,  5  McLean, 

2United  States  V.  Palmer,  3  Wheat.  23. 

610.  'City  Council  of  Montgomery  v. 

3  Taylor  v.  Barclay,  2  Simras,  213.  M.  &  W.  Plank-road  Co.,  31  Ala.  79. 

<  Bolder  v.   Huntingfield,  11  Ves.  8  Butcher  v.  Brownville,  2  Kan.  70. 

292.  9  Burfenning  v.  Chicago,  St.  Paul, 

»  Rex  V.  Withers,  5  T.  R.  442.  M.  &  O.  R.  Co.,  46  Minn.  20. 
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not  be  alleged  in  the  pleadings,  or  proved  on  the  trial,  in  ac- 
tions where  the  provisions  of  such  charters  become  material.^ 
But  where  municipal  corporations  are  formed  under  a  general 
law,  their  organization  and  all  the  legal  steps  requisite  to  per- 
fect their  organization  must  be  proved.  So  where,  by  the 
terms  of  the  charter,  the  question  of  acceptance  is  submitted 
to  the  people,  its  acceptance  by  them  must  be  duly  alleged 
and  proved.^  By-laws  of  a  municipal  corporation  are  private 
acts  and  will  not  be  judicially  noticed.  But  city  courts  or 
courts  of  municipal  corporations  will  take  judicial  notice  of  its 
ordinances.'  Charters  of  private  corporations  are  private  acts 
unless  made  public  by  the  terms  of  the  act  creating  them. 

§  5.  Law  of  nations. — -The  public  tribunals  of  all  civilized 
nations  take  notice  of  the  law  of  nations  and  the  general  cus- 
toms and  usages  of  merchants.  Foreign  admiralty  and  mari- 
time courts,  also,  being  the  courts  of  the  civilized  world,  and  of 
co-ordinate  jurisdiction,  are  judicially  recognized  everywhere; 
and  their  seals  need  not  be  proved.'' 

§  6.  Matters  taken  notice  of. —  Courts  will  judicially  take 
notice  of  a  general  custom  of  merchants  throughout  the 
state,^  or  one  so  universal  and  general  that  persons  are  pre- 
sumed to  know  of  it;'  and  of  the  law  merchant;'  and  of 
commercial  usage  as  to  the  days  dies  non,  as  Sundays  and 
Christmas;^  and  of  public  history  affecting  the  whole  state 
or  people;'  as  to  the  existence  of  a  civil  war  in  the  country 
or  that  a  certain  college  is  a  national  institution ;  as  to  the 
history  of  a  country ;  the  places  where  courts  are  or  formerly 
have  been  held  therein,  and  as  to  the  time  when  said  courts 
were  held,  and  when  the  change  in  the  place  or  time  of  the 
holding  of  Courts  was  made ;  "•  and  that  it  has  adopted  town- 

1  Case  V.  Kelly,  133  U.  S.  21 ;  State  e  McKinnon  v.  Bliss,  21  N.  Y.  206. 
V.   Sherman,  42   Mo.   310 ;    Case  v.  ''  Jewell  v.  Centre,  25  Ala.  498, 
Mobile,  30  Ala.  538 ;  Letier  v.  Oska-  ^  Sassur  v.  Farmers'  Bank,  4  Md. 
loosa,  41  Iowa,  353.  409.                             > 

2  Johnson  v.  Common  Council,  16  'Swinerton  v.  Columbia  Ins.  Co., 
Ind.  327.  37  N.  Y.  174;   Woods  v.  Wilder,  43 

3  Moundsville  v.  Velton,  35  W.  Va.  id.  164 ;  Stokes  v.  Macken,  63  Barb. 
217.  145 ;  Rice  v.  Shook,  37  Ark.  137. 

4  Story  on  Conf.  of  Laws,  §  643;  WRoss  v.  Austell,  3  Cal.  183;  Eob- 
Croudson  v.  Leonard,  4  Cranch,  435.  ertson  v.  Teal,  9  Tex.  344. 

5  Smith  V.   Miller,  43  N.  Y.   171; 
Bronson  v.  Wiman,  8  id.  183. 
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shi]is,  and  when ;  *  of  who  are  public  officers  of  the  state,  ex- 
ecutive or  judicial,  and  of  any  changes  therein;  the  time  when 
their  term  of  office  commenced,  and  when  it  ended;  also  of 
the  genuineness  of  their  signatures;^  as  who  is  governor;' 
and  of  appointments  made  by  him  under  the  laws;*  of  who 
are  justices  of  the  peace  in  the  county  where  the  court  is 
held  and  the  genuineness  of  their  signatures.^  Courts  take  ju- 
dicial notice  of  proclamations  appointing  days  of  fast  and 
pra^'er,  or  thanksgiving;  ^  they  will  also  take  notice  of  a  state- 
ment in  a  report  of  the  commissioners  of  railroads; '  and  that 
books  known  as  "  plat  books  "  are,  and  have  been  for  many 
years,  kept  by  county  recorders,  in  which  plats  of  towns,  cit- 
ies and  additions  are  recorded.^  Courts  take  notice  of  general 
elections;'  and  who  are  elected  to  fill  certain  offices,  when 
their  term  begins,  when  it  ends,  and  of  all  changes  therein, 
and  of  the  genuineness  of  their  signatures;^"  that  primary 
elections  have  grown  to  be  an  essential  part  of  the  political 
system.^^  The  seal  of  a  notary  public  is  also  judicially  taken 
notice  of  by  the  courts,  he  being  an  officer  recognized  by  the 
whole  commercial  world.^^  So  are  notarial  certificates,  as 
proof  of  presentation  and  non-payment ;''  so  of  foreign  trea- 
ties with  our  national  government."  Courts  will  take  judicial 
notice  of  things  which  must  happen  according  to  the  ordinary 
course  of  nature;'^  as  the  time  when  the  sun  rises  and 'sets 
during  different  days  and  seasons ;  '*  of  the  days  of  the  week  on 
which  particular  days  of  the  month  fall;"  that  a  particular 
date  fall  on  Sunday."     Courts  are  bound  to  take  notice  of  the 

1  Rock  Island  v.  Steel,  31  111.  543.  "  Wells  v.  Jackson,  47  N.  H.  335 ; 

2  People  V.   Johr,    23    Mich.    461 ;  Ex  parte  Patterson,  33  Ala.  74. 
Heizer  v.  State,  13  Md.  330.  "State  v.  Hirsch    (Ind.),   43  Alb. 

3  "Wells  V.   Jackson,    etc.    Co.,   47  L.  J.  197. 

N.  H.  335.  12  Chanoine  v.  Fowler,  8  "Wend.  173 ; 

i  State  V.  Evans,  8  Humph.  (Tenn.)  Bayley  on  Bills,  515. 
110.  "  Pierce  v.  Indseth,  106  U.  S.  546. 

5  Graham  v.  Anderson,  43  111.  514.       i*  Lacroix  v.  Sarrazzin,  15  Fed.  Rep. 

6  People    V.  Ackermen,   80    Mich.  489. 

688.  15  Rex  V.  LufEe,  8  East,  203. 

'Cincinnati   "W.  &    B.   R   Co.   v.       ispeople  v.  Chukee,  61  Cal.  404. 
Hoilhines,  46  OJiio  St.  643.  "  Reid  v.  Wilson.  41  N.  J.  L.  29. 

8  Miller  v.  Indianapolis,  133  Ind.       is  Bar    Harbor    F.    Nat.    Bank    v. 
196.  Kingsley,  84  Me.  Ill ;  Mcintosh  v 

9  Rice  V.  Mead,  33  How.  Pr.  445.  Lee,  57  Iowa,  356 ;  Campbell  v.  West, 
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elementary  laws  of  gravitation ;  ^  that  natural  gas  is  a  dan- 
gerous agency;-  also  electricity  and  its  properties,  and  the 
fact  that  it  is  not  a  commodity  which  can  be  bought  in  the 
market  and  transported  from  place  to  place  ;^  that  it  is 
the  custom  in  cities  to  construct  vaults  under  sidewalks  in 
front  of  business  blocks.*  Courts  will  take  judicial  notice  of 
the  oiHcial  acts  of  an  alderman;'  of  the  repeal  of  an  act  in- 
corporating a  town;'  of  the  suspension  of  a  public  statute; 
of  matters  of  public  history;  of  the  history  of  the  state  and 
its  topography  and  condition ; "  of  the  contents  of  the  Bible, 
and  that  the  religious  world  is  divided  into  sects,  and  of 
the  general  doctrine  maintained  by  each  sect;'  of  the  mean- 
ing of  the  word  "  whisky ; " '  that  the  term  "  beer,"  in  the 
absence  of  all  evidence  as  to  its  quality  and  effect,  does  not 
import  an  intoxicating  beverage,  and  that  it  is  a  fermented 
liquor ;!"  that  beer  is  a  malt  liquor,  and  that  the  stronger 
kinds,  as  ale,  porter  and  strong  beer,  are  of  an  intoxicating 
character."  Hitherto  the  courts  have  not  been  willing  tq  take 
notice  that  lager  beer  is  intoxicating,  but  have  submitted  the 
question,  when  controverted,  to  the  jury,  to  be  determined 
upon  the  evidence.^^  The  court  takes  judicial  notice  that 
brandy  is  intoxicating;"  of  the  customary  abbreviation  of 
christian  names;"  that  telephones  have  become  an  ordinary 
medium  of  communication  and  interchange  of  thought ;  ^^  that 
electricity,  as  used  by  a  street  railway  company  for  the  pro- 
pulsion of  its  cars,  is  dangerous ;  '*  of  the  height  of  the  human 

86  Cal.  197;    Swales  v.  Grubbs,  136  SFrese  v.  State,  33  Fla.  367. 

Ind.  10&  1"  Blatz  v.  Eohrbach,  116  N.  Y.  450 ; 

iCox  V.  Syenite  Granite  Co.,  39  41  Alb.  L.  J.  90 ;  37  N.  Y.  State  Rep. 

Mo.  App.  434.  484. 

2  Jamieson  v.  Indiana  Natural  Gas  n  Rau  v.  People,  63  N.  Y.  377. 

Co.,  138  Ind.  555 ;  44  Alb.  L.  J.  145.  12  Blatz  v.  Eohrbach,  37  N.  Y.  State 

3  Crawford ville  v.  Braden,  180  Ind.    Rep.  484;  116  N.  Y.  450. 

149.  13  State  v.  Effinger,  44  Mo.  App.  81. 

<  Babbage  v.  Powers,  130  N.  Y.  391 ;  "  State  v.  Senn,  83  S.  C.  393. 

41  N.  Y.  State  Rep.  531.  w  Globe  Printing  Co.  v.  Stahl,  38 

5  Fox  V.  Com.,  81  Pa.  St.  511.  Mo.  App.  451. 

6  Belmont  v.  Morrill,  69  Me.  314  16  Taggart  v.  Newport  Street  R.  Co., 
'  Wilson  V.  State,  54  Ind.  553.  41  Alb.  L.  J.  416. 

s  Weiss  V.  Edgerton  School  Board 
(Wis.),  41  Alb.  L.  J.  453. 
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body  and  the  measurements  of  its  several  parts ;  ^  of  the  course 
of  business  in  the  country  and  of  new  processes  of  practical 
utility  in  facilitating  trade ;  ^  of  the  course  of  seasons  of  hus- 
bandry;^ of  the  functions  of  town  officers  under  the  statute;* 
and  of  common  epithets  which  are  generally  understood ; ' 
that  a  very  large  interstate  trade  exists  in  fresh-dressed 
meat ;  ^  that  two  railroads,  if  completed  according  to  their 
charter,  would  form  a  continuous  line ; '  of  the  facilities  for 
public  travel  between  different  points,  the  great  lines  of  pub- 
lic travel  and  their  connections ;  ^  of  the  resignation  or  coming 
in  of  public  officers ;  ^  that  the  state  and  township  are  political 
bodies ;  ^^  of  the  jurisdiction  of  courts  of  the  state  and  of  the 
United  States,  and  of  the  acts  giving  it ;  ^^  that  the  business  of 
selling  proprietary  medicines  and  nostrums  depends  more 
upon  the  expedients  employed  to  recommend  them  to  the 
public  than  the  merits  of  the  medicine  ;^^  of  the  nature  and 
uses  of  an  air  gun,  and  that  it  is  harmlessly  sold  and  used  as 
a  toy;"  of  the  duties  imposed  upon  persons  or  officers  by 
state  and  national  law  respecting  particular  matters ; "  of  con- 
stitutions of  other  states  and  powers  thereby  given  to  courts ;  ^* 
that  names  are  foreign  to  the  country  and  to  the  English 
language  ;^^  of  the  functions  of  such  railway  officers  as  ticket 
agents  and  conductors;  that  the  abbreviation  "supt."  stands 
for  the  word  "superintendent,"  and  that  a  superintendent  is 
a  managing  agent;"  that  the  driver  of  a  street-car  is  subject 
to  the  conductor's  orders;^'  of  the  cost  of  building  and  run- 

1  Hunter  v.  New  York,  Ontario  &        '  Ex  parte  Peterson,  33  Ala.  74 
Western  E.  Co.,   116  N.  Y.  615;  27       m  Le  Grange  v.  Chapman,  11  Mich. 
N.  Y.  State  Rep.  7a9.  499. 

2  Richards  v.  Michigan  C.  R.  Co.,       "  Bretz  v.  Mayor,  etc.,  6  Rob.  (N.  Y.) 
40  Fed.  Rep.  165.  326. 

3  Ross  V.  Boswell,  60  Ind.  235.  12  Fowle  v.  Park,  48  Fed.  Rep.  789. 

*  Ingles  V.  State,  61  Ind.  213.  "  Harris  v.  Cameron,  81  Wis.  239 ; 

5  Bailey  v.  Kalamazoo  Pub.  Co.,  40    45  Alb.  L.  J.  320. 

Mich.  251.  "  Semple  v.  Hogar,  27  Cal.  163. 

6  Re  Rebman,  41  Fed.  Rep.  867.  is  Butcher  v.  Brownville,  2  Kan.  70. 
'  Georgia  P.  R.  Co.  v.  Gaines,  88      i^  Behrensmeyer  v.  Kreitz,  185  111. 

Ala.  377.  591. 

8  Morgan  v.  Farrel,  58  Conn.  413;  "  South  Missouri  Land  Co.  v.  Jef- 

Maghee  v.  Camden  &  Amboy  R.  Co.,  fries,  40  Mo.  App.  360. 

45  N.  Y.  514;  Manning  v.  Gasparie,  18  Seaman    v.   Koehler,   122  N.  Y. 

37  Ind.  399.  646 ;  33  N.  Y.  State  Rep.  729. 
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ning  railroads  in  different  places ; '  oi  the  course  of  business 
of  railroad  companies  to  transfer  cars  over  more  than  one 
railroad  without  breaking  bulk;^  and  of  the  rules  and  regula- 
tions of  a  railroad  company ;  ^  that  public  streets  in  cities  are 
public  highways ;  that  municipal  corporations  have  power  to 
improve  streets;*  of  the  time  required  for  steam  passage 
across  the  Atlantic;*  that  coal  oil  is  an  inflammable  liquid;^ 
that  labor  on  six  days  of  the  week  has  not  been  regarded  by 
any  religious  body  as  a  required  religious  observance,  like 
that  of  rest  on  the  seventh  only;'  that  the  Indian  Territory 
is  a  grazing  country  where  cattle  in  great  numbers  run  at 
large ;  ^  of  the  coincidence  of  the  days  of  the  week  and  month ; ' 
of  the  area  of  a  county  and  the  towns  of  which  it  is  com- 
posed ; '"  of  what  lands  are  held  hj  the  general  government  in 
the  state ; "  of  the  terms  of  court  in  the  state,  their  commence- 
ment and  close ;  ^^  of  the  boundaries  of  the  state ;  ^^  of  all  agree- 
ments in  reference  thereto;'*  and  of  all  changes  therein;''  of 
the  counties ^^  and  municipal  corporations;''  of  the  distance 
between  the  principal  cities  of  the  country,  and  of  the  time 
required  for  railway  trains  to  run  to  and  from  them;'^  which 
of  the  streams,  if  any,  in  the  state  are  tidal  streams ; "  of  what 
states  joined  the  Confederacy ;  ^^  of  the  disturbed  condition  of 
business  in  war  times  ;^'  of  authority  given  to  a  county  to 
subscribe  for  railroad  stock;  of  the  different  classes  of  notes 
and  bills  in  circulation  as  money  at  a  particular  time;^^  of  a 

1  Wellman  v.  Chicago  &  I.  E.  Co.,       "  Kidder  v.  Blaisdell,  45  Me.  461. 
83  Mich.  593.  "  Lewis  v.  Harris,  31  Ala.  689. 

2  Burlington,  C.  R  &  N.  E.  Co.  v.       12  Belthone  v.   Hale,   45  Ala.   532 ; 
Dey,  83  Iowa,  312.  McGinness  v.  State,  34  Ind.  500. 

3  Highland  Ave.   &  B.   E.  Co.   v.       is  State  v.  Dunwall,  3  E.  I.  480. 
Walters  (Ala.),  8  S.  Eep.  357.  i«  Thomas  v.  Stigers,  5  Pa.  St.  480. 

1  Murray  v.  Titcomb,  19  Ind.  135.  is  Ham  v.  Ham,  39  Me.  263 ;  Boss 

5  Oppenheim  v.  Wolf,  3  Sandf.  Ch.     v.  Eiddick,  3  111.  73. 

571.  i«  People  v.  Snyder,  41  N.  Y.  397. 

6  Moseley  v.  Vermont  Mut.  F.  Ins.       "  Chapman  v.  Wilier,  6  Hill,  475. 
Co.,  55  Vt.  142.  18  Clair  ,y.  Chicago,  B.  &  Q.  E.  Co. 

'Ee  King,  41  Fed.  Eep.  905;  44  (Iowa),  45  N.  W.  Eep.  470 ;  Pearce  v. 

Alb.  L.  J.  309.  Laughflt,  101  Pa.  St  507. 

8  Gulf,  0.  &  S.  P.  E.  Co.  V.  Wash-      w  Walker  v.  Allen,  72  Ala.  456. 
ington,  4  U.  S.  App.  131 ;  49  Fed.  Eep.       2»  Danthitt  v.  Stinson,  63  Mo.  368. 
347.  .  21  Foscue  v.  Lyon,  55  Ala.  440. 

9  Sprawl  V.  Lawrence,  33  Ala.  106 ;       22  Hart  v.  State,  55  Ind.  599 ;  Lump- 
Mechanics'  Bank  v.  Gibson,  7  Wend,  kin  v.  Murrell,  46  Tex.  51. 

460. 
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previous  financial  depression;*  when  the  Eebellion  was  ter- 
minated ;  ^  of  the  accession  of  the  chief  executive  of  the  nation 
or  state;  under  whose  authority  they  act;  his  powers  and 
privileges;'  the  genuineness  of  his  signature;  the  heads  of 
departments  and  principal  officers  of  state,  and  the  public 
seals ;  ^  the  election  or  resignation  of  a  senator  of  the  United 
States;  the  appointment  of  a  cabinet  or  foreign  minister;  also 
of  public  proclamations  of  war  and  peace ;'  stated  days  of  gen- 
eral political  elections ;  the  sittings  of  the  legislature,  and  its 
established  and  usual  course  of  proceeding;  the  privilege  of  its 
members.  The  courts  also  take  judicial  notice  of  the  geog- 
raphy of  the  state  and  the  enumeration  of  the  inhabitants 
taken  pursuant  to  law,'  and  of  the  length  of  time  ordinarily 
required  to  -complete  an  enumeration  of  the  inhabitants  in  a 
state ; '  of  the  number  of  newspapers  or  of  the  fact  that  a 
newspaper  is  published ; '  of  the  ordinary  meaning  of  all  words 
in  our  own  tongue ; '  such  abbreviations  and  symbols  of  ideas 
as  have,  from  immemorial  use,  been  adopted  by  the  people 
generally ;  *'  of  the  mortality  tables  showing  the  natural  ex- 
pectancy of  duration  of  life  at  a  given  age." 

§  7.  Matters  not  tafeen  notice  of. —  Courts  will  not  take  ju- 
dicial notice  of  local  customs,  or  the  meaning  of  devices  used 
in  a  particular  trade,  and  the  same  must  be  proved;'^  they 
will  not  generally  take  notice  of  historical  facts." 

§8.  Official  character,  duties,  acts,  etc. —  Courts  will 
take  judicial  notice  of  who,  from  time  to  time,  presides  over 
the  patent  office,  or  other  executive  or  judicial  department  of 
the  government,  even  for  a  temporary  purpose;"  who  are 
elected  sheriffs ;  the  time  when  their  terra  of  office  commences 

1  Ashley  v.  Martin,  50  Ala.  537.  9  Nix  v.  Hedden,  149  U.  S.  304. 

2  Turner  v.  Patton,  46  Ala.  406.  m  Powers  v.  Bbwdle  (N.  D.),  54  N. 
(     3  Lindsey  v.  Attorney-General,  33    W.  Rep.  404 ;  Toplitz  v.  Hedden,  146 

Miss.  508;  State  v.  Williams,  5  Wis.  U.  S.  253. 

308.  11  Kansas  City,  M.  &  B.  R.  Co.  v. 

i  Rex  V.  Jones,  2  Camp.  131.  Phillipps  (Ala.),  12  S.  Rep.  68. 

■'Dalder  v.  Huntingfield,  11  Ves.  '2  Johnson  v.  Robertson,  31  Md.  416; 

293.  Harsh  v.  North.  40  Pa.  St.  241. 

"Parker  V.  State,  Powell  (Ind.),  83  '3  McKinnon   v.    Bliss,    31    N.    Y. 

N.  E.  Rep.  836.  206. 

7  People  V.  Rice,  135  N.  Y.  473.  "  York  &  M.  L,  R.  Co.  v.  Winans,  17 

8  Atkeson  v.  Lay  (Mo.),  48  Alb.  L.  J.  How.  (U.  S.)  30. 
89. 
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and  when  it  ends,  and  the  genuineness  of  their  signatures. 
The  court  will  take  judicial  notice  that  the  county  clerk  is 
ex  officio  clerk  of  the  superior  court.^  The  United  States 
courts  take  judicial  notice  of  official  statements  made  by  the 
head  of  one  of  the  branches  of  the  executive  department 
which  relate  to  the  public  records  under  his  control.^  The 
circuit  court  of  one  county  is  bound  to  take  judicial  notice  as 
to  whether  or  not  one  signing  an  execution  issued  by  a  circuit 
court  of  another  county  is  in  fact  clerk  of  the  latter  court.' 
The  courts  are  bound  to  take  judicial  cognizance  of  their  own 
decisions  and  of  facts  which  were  proved  in  such  decisions.* 
In  a  suit  for  damages  resulting  from  an  accident,  a  fact  proved 
and  bearing  on  a  subsequent  case  growing  out  of  the  same 
cause  will  be  noticed  in  the  latter  case,  where  the  testimon)'- 
is  reticent  on  the  point.'  The  United  States  supreme  court 
takes  judicial  notice  of  the  fact  that  at  the  date  of  his  certifi- 
cate a  deputy  controller  of  the  currency  was  such  officer.' 
The  court  will  take  judicial  notice  that  an  officer  before  whom 
an  affidavit  was  made  is  a  justice  of  such  court ; '  that  a  cer- 
tain person  is  an  attorney,  and  of  the  genuineness  of  his  signa- 
ture connected  with  professional  acts  done  by  him,  but  not  in 
cases  in  which  he  is  himself  a  party ; '  also  of  what  attorneys 
have  appeared  in  a  cause ; '  who  are  executive  and  judicial  offi- 
cers of  the  United  States,  elected  or  appointed  in  pursuance 
of  the  constitution  or  laws  of  congress."  ' 

§  9.  Political  divisions  and  geographical  matters. —  All 
courts  are  bound  to  take  judicial  notice  of  the  territorial  ex- 
tent of  the  jurisdiction  exercised  by  the  government  whose 
laws  they  administer,  or  of  its  recognition  or  denial  of  the  sov- 
ereignty of  a  foreign  power,  as  appearing  from  the  public  acts 
of  the  legislature  and  executive,  although  those  acts  are  not 
formally  put  in  evidence,  nor  in  accord  with  the  pleadings." 

1  Campbell  v.  West,  86  Cal.  197.  'Re  Gorry,  48  Hun,  39;  15  N.  Y. 

2  Heath  v.  Wallace,  138  IT.  S.  573.  State  Rep.  315. 

3  White  V.  Rankin,  90  Ala.  541.  8  Masterson  v.  Le  Clair,  4  Minn.  163 ; 
*PaIand  v.  Chicago,  St  L.  &  N.  O.  People  v.  Nevins,  1  Hill,  154. 

R.  Co.,  42  La.  Ann.  290.  9  Symmes  v.  Maor,  21  Ind.  443. 

sPaland  v.  Chicago,  St.  L.  &  N.  O.  w  York  &  M.  L.  R.  Co.  v.  Winans, 
R.  Co.,  43  La.  Ann.  390.     '  17  How.  (U.  S.)  30. 

«  Keyser  v.  Hitz,  133  U.  S.  138.  "  Jones  v.  United  States,  137  U".  S. 

203. 
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Thej'  also  take  notice  of  the  population  of  political  divisions ; ' 
the  names  of  all  the  counties  in  the  state  and  their  oorpor'ate 
character ;  ^  the  organization  of  the  counties  and  of  the  dates 
of  such  organization;'  that  a  certain  portion  of  a  certain  sec- 
tion of  public  lands  was  selected  by  the  governor  of  the  state 
and  patent  therefor  issued  to  the  state  by  the  secretary  of  the 
interior;^  that  a  place  at  which  an  offens"=)  was  committed  is 
within  its  jurisdiction ; '  that  a  certain  town  or  village  is  the 
county  seat  of  a  certain  county  ;^  of  the  boundaries  of  a  county 
and  of  the  location  of  lands  described  by  government  subdi- 
visions, as  by  township,  range  and  section,  and  the  le^al  sub- 
divisions thereof; '  the  general  situation  of  a  city  with  refer- 
ence to  the  county  lines  within  which  it  is  situated ; '  that  a 
street  is  in  a  certain  part  of  a  city;'  the  relative  distances 
from  a  certain  place  to  another  part  of  the  same  state  and  the 
neighboring  states ; '"  the  existence  of  all  villages  and  cities 
organized  under  the  general  incorporation  act ; "  the  size  and 
class  of  cities ;  ''^  that  at  a  certain  time  a  section  of  country 
was  unsettled;''  what  rivers  are  public  highways."  State 
courts  take  notice  of  the  United  States  government  surveys 
within  the  state,  and  of  the  location  and  relative  situation  of 
the  lands  ofBcially  surveyed  and  mapped  out  under  the  au- 
thority of  the  laws  enacted  by  congress.^'  The  United  States 
courts  will  take  judicial  notice  that  the  United  States,  for 
revenue  purposes,  is  divided  into  districts  with  certain  geo- 
graphical boundaries.'^     The  courts  will  take  judicial  notice 

1  Meitz  V.  Brooklyn,  128  N.  Y.  617 ;        »  Walsh  v.  Missouri  P.  R.  Co.,  102 

33  N.  Y.  State  Rep.  577.  Mo.  589. 

^  Camp  V.  Marion  County,  91  Ala.       i"  Jamison  v.  Indiana  Natural  Gas 

340.  .  Co.,  128  Ind.  555 ;  44  Alb.  L.  J.  145. 

3 Pitts  V.  Lewis,  81  Iowa,  51 ;  Ells-      "Rock  Island   v.   Cuinely,  26  111. 

worth  V.  Nelson,  id.  57.  App.  173 ;  126  111.  408. 

1  Lasher  v.  State,  30  Tex.  App.  387 ;       12  Savannah  v.  Dickey,  83  Mo.  App. 

State  ex  rel.  Schumacher  v.  Gramels-  522 ;  Byron  v.  Page  (Utah),  23  Pac. 

pacher,  126  Ind.  398.  Rep.  761. 

5  Hayes  v.  Com.  (Ky.),  14  S.  W.  Rep. '     is  United  States  v.  Wallament  V.  & 
883.  C.  M.  Co.,  42  Fed.  Rep.  351. 

6  Cole  V.  Segraves,  88  Cal.  103.  "  Com.  v.  King,  150  Mass.  231. 
'Campbell  V.  West,  86Cal.  197.  '^Knabe  v.   Burden,   88  Ala.  436; 
8  Forehand  v.  State  (Ark.),  13  S.  W.    Peck  v.  Sims,  120  lud.  845. 

Rep.  738.  16  United  States  v.  Jackson,  104  U. 

S.  41. 
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that  a  certain  city  is  in  a  specified  county;  that  a'  certain 
town  is  in  a  certain  county;'  that  certain  places  constitute 
the  chief  cities  or  commercial  centers  of  the  state.^ 

§  10.  Statutes  of  other  states. —  In  the  absence  of  allega- 
tions or  proof  to  the  contrary,  courts  will  assume  that  the  laws 
of  another  state  or  country  are  similar  to  those  in  the  state  in 
which  the  action  is  tried.'  This  rule  does  not  extend  to  laws 
imposing  a  penalty  or  forfeiture.*  The  judgment  of  a  court 
of  a  foreign  country,  properly  authenticated  by  the  clerk  of 
the  court  in  which  it  was  rendered  and  duly  certified  by  the 
secretary  of  state,  and  of  the  governor  of  the  province  with 
the  provisional  seal,  will  be  treated  as  evidence,^  and  the  courts 
will  not  take  judicial  notice  of  the  statutes  or  common  law  of 
another  state,  and  any  person  relying  upon  such  statute  or 
common  law  of  another  state  must  prove  them,  as  any  other 
fact  is  proved.^  But  where  an  action  is  brought  upon  the 
judgment  of  another  state,  courts  will  take  judicial  notice  of 
the  laws  of  such  state  so  far  as  relates  to  the  judgment.'  They 
will  take  judicial  notice  of  the  laws  of  such  other  state  so  far 
as  is  necessary  to  determine  the  validity  of  the  acts  alleged  to 
be  in  conformity  with  them.^  So  when  the  statutes  of  another 
state  upon  a  particular  matter  have  been  made  the  subject  of 
a  judicial  decision  in  a  state,  the  courts  of  such  state  will  take 
judicial  notice  of  it.'  The  United  States  courts  are  presumed 
to  know  the  laws  of  the  several  states,  and  will  take  judicial 
notice  thereof  State  courts  take  judicial  notice  of  all  public 
acts  of  congress,  and  pamphlets  issued  by  government  con- 
'  taining  them  may  be  read,''  and  all  treaties  made  with  foreign 

1  People  V.  Wood,  43  N.  Y.  State  «  Witascheck  v.  Glass,  46  Mo.  App. 
Rep.  293;  131  N.  Y.  617;  Linek  v.  209;  Stokes  v.  Macken;  61  Barb. 
Litchfield  (III.),  31  N.  E.  Rep.  133;    145. 

State  V.  Clark  First  Nat.  Bank  (S.  '  Paine  v.  Schenectady  Ins.  Co.,  1 1 

D.),  51  N.  W.  Rep.  780 ;  Coulter  v.  R.  I.  411. 

Stafford,  48  Fed.  Rep.  260.  «  Carpenter  v.  Dexter,  8  Wall.  513. 

2  Texas  Standard  Cotton-oil  Co.  v.  9  Graham  v.  Williams,  21  La.  Ann. 
Adoue,  83  Tex.  630 ;  45  Alb.  L.  J.  476.  594. 

3  Stokes  V.  Macken,  63  Barb.  145 ;  i«  Re    Jordan,   49   Fed.    Rep.   238 ; 
Simnis  v.  Exfjress  Co.,  38  Ga.  139;  Jones  v.  Hays,  4  McLean,  521. 
Temple  v.  Hagar,  27  Cal.  163;  Beinis  "  Banner  v.  Atlantic  Dredging  Co., 
V.  MoKenzie,  13  Fla.  553.  34  N.  Y.  156;  46  Alb.  L.  J.  64;  45  N. 

*  Cutler  V.  Wright,  23  N.  Y.  472;    Y.  State  Rep.  774;  Buchanan  v.  Whit- 
Hull  V.  Augustine,  23  Wis.  383.  man,  36  Ind.  257. 
5  Lazier  V.  Westcott,  26  N.  Y.  146. 
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governments,  and  of  the  power  of  the  president  under  the  same.i 
When  the  statute  of  another  state  has  been  incorporated  into 
an  act  of  congress,  it  will  be  recognized  without  other  proof.^ 
§  11.  Statutes  as  ground  of  action  or  defense. —  If  a  party 
relies  upon  a  statute  either  as  a  ground  of  action  or  defense, 
he  must,  notwithstanding  the  fact  that  it  is  a  public  statute 
of  which  the  courts  take  judicial  notice,  set  forth  in  his  plead, 
ing  such  facts  as  bring  him  clearly  within  the  provisions  of 
the  statute,  or  if  in  defense,  where  no  special  plea  is  required, 
show  such  state  of  facts  as  brings  his  case  within  the  statute ; 
and  if  there  are  many  exceptions  or  provisos  in  the  act,  he 
must  show  negatively  that  the  matter  pleaded  is  not  within 
the  provisos  or  exceptions,  unless  the  proviso  or  exception  is 
in  a  subsequent  substantive  clause  or  statute,  and  is  not  con- 
nected with  the  enacting  clause  by  any  word  of  reference,  in 
which  case  it  is  a  matter  of  defense  for  the  other  party  and 
need  not  be  negatived  in  the  pleadings.'  Where  the  enacting 
clause  of  a  statute  makes  an  exception  to  the  general  provis- 
ions of  the  act,  a  party  pleading  the  provisions  of  the  statute 
must  negative  the  exception ;  but  when  the  exception  is  con- 
tained in  the  proviso  and  not  in  the  enacting  clause,  the  party 
pleading-  the  statute  need  not  negative  the  exception.  It  is 
for  the  other  party  to  set  it  up  in  avoidance  of  the  other  pro- 
visions of  the  statute.''  When  a  statute  gives  a  remedy  where 
none  existed  at  common  law,  or  where  it  makes  an  act  lawful 
which  is  not  so  regarded  at  common  law,  the  party  must  state 
in  his  pleadings  and  show  upon  the  trial  such  a  state  of  facts 
as  brings  his  case  clearly  within  the  provisions  of  the  statute 
as  well  as  all  the  amendments  thereto.  But  where  the  statute 
is  only  declaratory  of  a  common-law  right  and  in  aid  thereof, 
unless  it  in  some  way  varies  the  standing  or  rights  of  parties 
in  court,  the  statute,  or  any  circumstance  bringing  the  party 
within  the  provisions  thereof,  need  not  be  stated  in  the  plead- 
ings :  but  otherwise  when  the  statute  gives  any  rights  addi- 
tional to  the  common-law  rights,  or  varies  or  changes  the 

1  Dale  V.  Wilson,  16  Minn.  535.  '  National  German  Amer.  Bank  v. 

2  Daggett  V.   Colgan,   93  Cal.   53;    Lang,  3  N.  D.  66. 

United  States  v.  Turner,   11   How,        *  Bollinger  v.   Gallagher,  144  Pa. 
(U.  S.)  663.  St.  305 ;  Lynch  v.  People,  16  Mich. 

473 ;  MoGlone  t.  Prosser.  31  Wis.  373. 
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status  of  the  parties.'  The  statute  need  not  be  Tso^dJftii' . 
named  in  the  pleadings,  as  the  courts  are  bound  to  take  judi- 
cial notice  of  the  statute,  and  whether  the  facts  set  forth  in 
the  pleadings  are  sufficient  to  sustain  an  action  or  defense 
under  it ;  it  is  the  substance  and  not  the  form  of  the  pleading 
that  controls.^  But  in  all  actions  brought  upon  a  private 
statute  the  act  must  be  recited  and  such  facts  stated  as  dis- 
close a  right  of  action  under  it,  and  no  more  of  the  act  will 
be  noticed  by  the  court  than  is  set  forth  in  the  declaration ; 
and  the  same  is  equally  true  as  to  the  pleadings  where  the 
statute  is  relied  upon  in  defense  to  an  action.'  Public  acts 
need  not  be  proved,  as  the  court  and  jury  are  bound  to  know 
their  provisions. 

II.  EAILEOADS. 

Courts  are  bound  to  take  judicial  notice  of  the  general 
features  of  railroad  business  in  respect  to  the  separation  of 
passenger  and  freight  trains ;  *  that  the  earnings  of  a  railroad 
are  mainly  derived  from  freight  and  passenger  traffic,  which 
nei,ther  begins  nor  ends  with  that  particular  road ;  ^  that  the 
demands  and  exigencies  of  commerce  require  the  cars  of  one 
railroad  company  to  be  hauled  over  the  road  of  another ;  *  that 
the  speed  of  a  railroad  train  can  ordinarily  be  slackened  suf- 
ficiently in  a  distance  of  two  hundred  yards  to  avoid  running 
down  a  hack  going  at  full  speed  on  the  track  ahead  of  it ; ' 
that  brakemen  feel  impelled  to  obey  the  conductor's  orders; ' 
that  passengers  on  a  sleeping-car  receive  a  ticket  at  the  ticket 
oflice  and  surrender  it  upon  entering  the  car,  and  receive  from 
the  conductor  of  the  car  a  berth  check ; '  that  horses  are  liable 
to  take  fright  at  the  escaping  steam  and  noise  caused  by 

1  Dapa  V.  Mays,  1  Wm.  Saund.  '  Hart  v.  Ogdensburg  &  L.  O.  R  Co., 
276,  note  2;  Hastings  v.  Cunning-  52  N.  Y.  State  Rep.  799;  67  Hun,  556. 
ham,  39  Cal.  137 ;  Erlinger  v.  Bou-  s  Louisville  &  N.  R  Co.  v.  Boland, 
ceau,  51  111.  94.  53  Am.  &  Eng.  R  Cas.  169. 

2  McHarry  v.  Eastman  (N.  Y.),  7  7  Gulf,  C.  &  S.  F.  R  Co.  v.  Ellis,  54 
Eobt.    137 ;    State   v.   Dehlinger,  46  Fed.  Rep.  481. 

Mo.  106.  8  Mason  v.  Richmond  &  D.  R  Co., 

3  Hewett  V.  Harvey,  46  Mo.  106.  Ill  N.  C.  483. 

^Atchison,  T.  &  S.  R  Co.  v.  Head-  'Mann  Boudoir  Car  Co.  v.  Dupre, 
land,  20  L.  R  A.  822.  54  Fed.  Rep.  646;  47  Alb.  L.  J.  446. 
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the  blowing  of  locomotive   whistles  in  close  proximity  to 
them.i 

Courts  are  not  bound  to  take  judicial  notice  of  matters  of 
fact.  Whether  they  will  do  so  or  not  depends  on  the  nature 
of  the  subject,  the  issue  involved  and  the  apparent  justice  of 
the  case.  The  rule  that  permits  a  court  to  do  so  is  of  prac- 
tical value  in  the  law  of  appeals  where  the  evidence  is  clearly 
insufficient  to  support  the  judgment.  In  such  case  judicial 
notice  may  be  taken  of  facts  which  are  a  part  of  the  general 
knowledge  of  the  country,  and  which  are  known  and  have 
been  duly  authenticated  in  repositories  open  to  all,  and  es- 
pecially so  of  facts  of  official,  scientific  or  historical  character. 
Thus,  in  Hunter  v.  New  York  O.  &  W.  K.  Co.^  it  was  held 
that  the  court  may  take  judicial  notice  of  the  size  and  height 
of  the  human  body,  and  the  fact  that  from  the  end  of  the 
spine  to  the  top  of  the  head  an  adult  is  less  than  thirty-six 
inches.  ISTo  evidence  of  any  fact  of  which  the  court  will  take 
judicial  notice  need  be  given  by  the  party  alleging  its  exist- 
ence, but  the  judge,  upon  being  called  upon  to  take  judicial 
notice  thereof,  may,  if  he  is  unacquainted  with  such  fact,  refer 
to  any  person  or  to  any  document  or  book  of  reference  for 
action  in  relation  thereto,  or  may  refuse  to  take  judicial  no- 
tice thereof  unless  and  until  the  party  calling  upon  him  to 
take  such  notice  produces  any  such  document  or  book  of  ref- 
erence.' 

iNorthern  P.  R.  Co.  V.  Sullivan,  53  'Brown    v.    Piper,  91    U.   S.  37; 

Fed,  Rep.  219.  Romero  v.  United  States,  1  Wall.  731 ; 

?  37  N.  Y.  State  Eep.  737 ;  1 16  N.  Y.  United  States  v.  Tesclimaker,  S3  Uo w. 

616.  (U.  S.)  393. 
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ADMISSIONS. 

§    9- 

Attorney  and  counsel. 

1. 

In  general. 

10. 

Person  referred  to  by  party. 

2. 

Illustrations. 

11. 

Partners  and  joint  contractors. 

3. 

Implied  admissions. 

12. 

Administratoi's,  executors,  trust- 

4. 

Illustrations. 

ees,  etc.—  Admissions  by. 

5. 

Agents. 

13. 

Confessions. 

6. 

Principal  and  surety. 

14. 

Illustrations. 

7. 

Admission  of  former 

owner 

of 

15. 

In  one's  own  favor. 

chose  in  action. 

16. 

Whole  admissions  must  betaken 

a 

Sheriff  —  Action  for  not  execut- 

together. 

ing  process,  etc. 

ADMIS 

SIGNS 

. 

§  1.  In  general. —  The  term  admissions  is  usually  applied 
to  civil  transactious.  The  general  rule  is,  that  the  declara- 
tions of  a  party  to  the  record,  or  of  one  identified  in  interest 
with  him,  are,  as  against  such  party,  admissible  in  evidence. 
An  admission  is  a  statement,  oral  or  written,  suggesting  any 
inference  as  to  any  fact  in  issue,  or  relevant  or  deemed  to  be 
relevant  to  any  such  fact,  made  by  or  on  behalf  of  any  party 
to  any  proceeding.  And  the  admission  of  a  party,  however 
made,  may  be  given  in  evidence  against'  him,  but  not  in  his 
favor,  unless  it  is  or  is  deemed  to  be  competent  for  some  other 
reason ;  and  what  a  party  says  is  evidence  against  himself, 
whether  it  relate  to  the  contents  of  a  written  instrument,  or  to 
anything  else.  But  as  to  the  effect  of  the  evidence  it  may  be 
said  that  the  oral  admission  of  a  party  made  in  pais  is  com- 
petent evidence  only  of  those  facts  which  may  lawfully  be 
established  by  parol  evidence.'  Admissions  may  be  made  on 
behalf  of  the  real  party  to  any  proceeding  by  any  party  to 
the  proceeding;^  or  who  has  a  substantial  interest  in  the  re- 

1  Schwartz  v.  Hersker,  140  Pa.  St. 
550;  Fisher  v.  Monroe,  51  N.  Y.  State 
Esp.  585;  Soaps  v.  Eschberg,  43  111. 
App.  375 ;  Harris  v.  McArthur,  90  Ga. 
316 ;  Dibble  v.  Dimick,  58  N.  Y.  State 


Rep.  835 ;   Evans  v.  Montgomery,  95 
Mich.  497. 

2  Smith  V.   Palmer,   6  Gush.   513; 
Turney  v.  Evans,  14  N.  E.  343. 
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suit ; '  or  who  is  privy  in  law,  in  blood  or  in  estate  to  any  party 
to  the  action.^  And  while  where  there  is  a  privity  of  interest 
between  parties  the  admissions  of  one  are,  in  a  proper  case, 
evidence  against  the  others,  as  in  the  case  of  lessors  and  les- 
sees, donors  and  donees  —  in  other  words,  where  a  person  must 
recover  through  the  title  of  another  —  he  is  bound  by  the 
declarations  of  the  party  through  whom  he  claims.  The  in- 
dorser  of  a  promissory  note  or  bill  of  exchange  does  not 
claim  by  the  title  of  the  indorser,  as  he  has  a  title  of  his  own.' 
A  statement  made  by  a  person  interested  in  a  proceeding,  or 
by  a  privy  to  smy  party  thereto,  is  not  an  admission  unless  it 
is  made  during  the  continuance  of  the  interest.*  It  is  a  joint 
interest  that  renders  the  admission  of  one  party  admissible 
against  another;  thus,  the  admissions  of  one  tenant  in  com- 
mon are  not  competent  against  his  co-tenant,  though  both  are 
parties  to  the  same  side  of  a  case.^  The  same  rule  applies  to 
executors  and  trustees,  devisees  and  legatees.*  To  make  the 
admission  of  one  party  receivable  against  another,  a  founda- 
tion must  first  be  laid  by  showing  either  that  a  partnership 
or  a  joint  interest  existed.'  But  it  is  different  where  partners 
sue  upon  a  promise  to  them  as  partners.  ^  The  declarations  or 
admissions  of  a  person  for  whose  benefit  a  policy  of  insurance 
is  taken  in  another  name  are  admissible  because  he  is  the  real 
party  in  interest. 

§2.  Illustrations. —  Admissions  are  only  admissible  when 
parol  evidence  is  admissible  to  establish  the  fact.^  The  dec- 
larations of  a  nominal  plaintiff,  in  an  action  upon  a  note,  made 
at  any  time  before  suit,  are  competent.^"  Admissions  of  a  holder 
of  a  note,  before  it  was  due  and  before  indorsement,  and  which 
was  negotiated  before  it  was  due,  are  not  admissible  against 

iBigelow  V.  Foss,  59  Me.  162;  Pike       ^  Bamberger  v.  Root,  6  Watts  & 

V.  Wiggius,  8  N.  H.  356.  Serg.  431. 

2  Gratz  V.  Beates,  45  Pa.  St.  495 ;        '  Rich  v.  Flanders,  39  N.  H.  804 

Emerson  v.  Thompson,  16  Mass.  439 ;  Grafton  Bank  v.  Moore,  18  id.  99 

Tilton  V.  Emery,  17  N.  H.  536 ;  Dag-  Wliitney   v.   Ferris,   10    Johns.    66 

gett  V.  Shaw,  5  Mete.  333.  Buckman  v.  Barnum,  15  Conn.  68. 

2  Cooper  V.  Wood,  1  Colo.  App.  101 ;        8  Lucas  v.  De  La  Cour,  1  M  &  S. 

Re  Williams'  Will,  64  Hun,  163;  46  349. 

N.  Y.  State  Rep.  791.  ,    9  Brooks  v.  Ishell,  23  Ark.  488. 

*  Mandeville  v.  Welch,  5  Wheat.  377.      lo  Clews  v.  Kehr,  90  N.  Y.  633. 

'  Dan  V.  Browfl,  4  Cow.  483. 
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the  indorsee.!  But  it  is  different  when  the  note  was  overdue 
at  the  time  of  the  transfer.  While  it  is  a  general  rule  that 
admissions  made  by  a  person  after  he  has  parted  with  his  in- 
terest in  a  chattel,  chose  in  action,  note  or  other  security  are 
inadmissible  against  the  holder  or  assignee,^  it  is  held  that 
declarations  of  a  former  owner  of  a  bill,  transferred  after  dis- 
honor, are  competent  to  show  that  before  such  transfer  the 
defendants  were  discharged  from  liability.' 

§  3.  Implied  admissions. —  Admissions  may  be  implied 
from  conduct,  language,  silence,  acquiescence,  etc.  The  most 
unreliable  of  all  evidence  is  that  of  the  oral  admissions  of  the 
party  after  the  parties  were  in  a  state  of  controversy.  The 
general  rule  is  that  declarations  of  one  party  made  in  the 
presence  of  the  other,  which  naturally  call  for  a  reply,  and 
which  are  not  denied  by  the  other,  are  admissible  as  evidence 
for  the  former.*  Thus,  declarations  relating  to  the  subject- 
matter  of  a  suit,  made  by  a  third  person  in  the  presence  of  a 
party  to  the  suit,  and  to  which  each  party  had  an  opportunity 
to  reply,  but  did  not,  are  admissible  in  evidence  against  him. 
Silence  and  acquiescence  is  another  dangerous  kind  of  evidence. 
To  affect  a  party  with  the  statements  of  others  on  the  ground 
of  his  implied  admission  of  their  truth  by  silent  acquiescence, 
it  is  not  enough  that  they  were  made  in  his  presence ;  it  must 
plainly  appear  that  such  conduct  was  fully  known,  or  the 
language  fully  understood  by  the  party,  before  any  inference 
can  be  drawn  from  his  passiveness  or  silence.  The  rule  is 
loosely  applied  that  one's  silence  shall  be  construed  as  a  virt- 
ual assent  to  all  that  is  said  in  his  presence,  is  susceptible 
of  great  abuse,  and  calls  for  a  course  of  conduct  which  pru- 
dent and  quiet  men  do  not  generally  adopt.  If  that  rule  be 
sound  to  its  full  extent,  it  would  be  in  the  power  of  one  party 
to  ruin  his  adversary's  case  by  drawing  him  into  a  compulsory 
altercation  in  the  presence  of  chosen  listeners,  who  would  be 
sure  to  misrepresent  what  he  said.     The  better  rule  seems  to 

1  Glunston  v.  Griggs,  5  Ga.  434.  v.  Paul,  41  N.  H.  24 ;  Oliver  v.  Louis- 

2Smith  V.  Shanck,  ISBarb.  344.  ville    &    N.    R.    Co.,    43    La.   Ann. 

3  HoUister   v.   Rizner,   9  Ohio.   1 ;  804 ;  Ball  v.   Independence,  41  Mo. 

Rowe  V.Jerome,  18  Conn.  138;  Whit-  App.  469;   Miller  v.  State,  68  Miss. 

tier  V.  Vose,  16  Me.  403.  331. 

*  Black  V.  Hicks,  27  Ga.  522 ;  Corser 
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be  that  the  mere  silence  of  one,  when  facts  are  asserted  in  his 
presence,  is  no  ground  for  presuming  his  acquiescence,  unless 
the  conversation  were  addressed  to  him^  under  such  circum- 
stances as  to  call  for  a  reply.  The  person  must  be  in  a  posi- 
tion to  require  the  information,  and  he  must  ask  it  in  good 
faith,  and  in  a  manner  fairly  entitling  him  to  expect  it,  in 
order  to  justify  any  inference  from  the  mere  silence  of  the 
party  addressed.  Where  a  person  is  inquired  of  as  to  a  mat- 
ter which  may  affect  his  pecuniary  interest,  he  has  the  right 
to  know- whether  the  party  making  the  inquiry  is  entitled  to 
make  it  as  affecting  any  interest  which  he  may  represent,  and 
for  the  protection  of  which  he  requires  the  information  sought. 
And  unless  he  is  fairly  informed  upon  these  points  he  is  not 
bound  to  give  information.  It  is  now  a  general  rule  that  it 
must  be  shown  that  the  other  party  heard  the  declarations, 
or  was  in  a  situation  where  he  ought  to  have  heard  them ;  ^ 
and  a  conversation  carried  on  in  the  presence  and  hearing  of 
a  party,  to  which  he  makes  no  reply,  cannot  be  received  in 
evidence  against  him,  as  an  implied  admission  on  his  part  of 
its  truth,  unless  it  was  of  such  a  character  as  would  naturally 
call  for  a  response  for  him,  and  he  was  in  a  situation  in  which 
he  would  have  probably  replied  to  it;^  and  a  party  is  not 
called  upon  to  dispute  a  declaration  on  every  occasion  on 
which  it  may  be  rehearsed  to  him.'''  So  statements  made  in 
the  presence  and  hearing  of  a  party,  without  contradiction  b}'- 
him,  will  not  be  construed  as  an  admission  by  him  of  their 
truth,  unless  the  truth  of  the  statements  must  necessarily 
have  been  within  his  knowledge.*  Unsworn  pleadings  are 
never  admitted  as  evidence  against  the  pleader  in  another  suit 
between  him  and  other  parties,  as  admissions  or  declarations 
of  the  facts  contained  in  them.'  An  admission  contained  in 
an  undelivered  instrument  is  not  binding  upon  the  party  whose 
hand  and  seal  are  attached  to  it.^  And  although  it  was  held 
in  Kelley  v.  People'  that  the  silence  of  a  party  under  arrest, 

'  iKii-by  V.  State,  89  Ala.  63;  Will-  sGibney  v.  Marchay,  34  N.  Y.  301. 

iams  v.State(Ark.),  16S.  W.  Rep.  816.  <  Edwards  v.  Williams,  3  Miss.  (2 

2Hei-sey  v.    Burton,   23    Vt.   685;  How.)  846. 

Lawsou  V.  State,  20  Ala.  65 ;  Spencer  5  But  see  Cook  v.  Barr,  44  N.  Y.  156. 

V.  State,  id.  24 ;  Abercrombie  v.  Allen,  *  Robinson  v,  Cushman,  3  Denio, 

29  id.  281 ;  Brainard  v.  Buck,  25  Vt  149. 

573.  '55N.Y.  565. 
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when  he  hears  statements  tending  to  show  his  guilt,  is  evi- 
dence against  him,  the  better  rule  seems  to  be  that  silence 
under  such  oircurastances  is  not  evidence  from  which  any  ad- 
verse inference  can  be  drawn.'  Nothing  can  be  more  danger- 
ous than  this  kind  of  evidence,  and  it  ought  never  to  be  re- 
ceived. Statements  bj^  officers  and  others  in  the  presence  of  a 
party  under  arrest  tending  to  show  his  guilt  are  generally  im- 
pertinent, and  best  rebuked  by  silence.  And  in  The  State  v. 
Howard  ^^it  was  held  that  where  a  party  is  under  arrest  at  the 
time  a  statement  was  made  in  his  presence,  his  neglect  to  con- 
tradict it  does  not  make  it  an  implied  admission.  "Where  a 
person  to  whom  an  account  is  rendered  or  sent  keeps  the  ac- 
count for  an  unreasonable  length  of  time  without  making  any 
objection,  it  becomes  a  stated  account.  But  parties  are  not 
bound  at  their  peril  to  dispute  an  account  as  often  as  it  is 
presented.' 

§  4r.  Illustrations. —  An  objection  to  one  item  of  an  account 
without  saying  anything  about  the  other  items  may  imply  ad- 
mission of  the  rest.  In.  case  of  negotiable  paper  taken  up 
even  by  a  stranger,  an  assignment  has  been  implied  from  the 
delivery  to  him  of  the  note  uncanceled.*  In  proving  corpo- 
rate existence,  evidence  of  the  formal  acceptance  of  the  charter, 
and  that  the  corporators  have  actually  proceeded  to  exercise 
rights  under  the  franchise,  amount  to  an  admission  of  its  ex- 
istence. And  he  who  has  received  and  enjoyed  a  consideration 
from  the  company  cannot  require  further  proof  of  its  power 
to  contract.  One  who  has  in  any  way  dealt  with  the  company 
as  a  corporation  is  taken  to  have  admitted  its  existence.''*  Hav- 
ing dealt  with  an  officer  as  such  is  deemed  an  admission  of  his 
title.*  A  return  or  indorsement  made  bj'  an  officer  is,  though 
not  filed,  competent  against  him  as  an  admission.  Until  he 
has  filed  the  return  in  the  office  where  the  law  compels  him  to 
file  it  he  may  change  the  indorsement!  afterwards  only  by 
permission  of  the  court.'  Liability  of  a  defendant,  as  of  a 
partner  of  a  copartnership,  is  established  by  evidence  that  he 

1  Bob  V.  state,  33  Ala.  560 ;  Com.  » Bangor,  etc.  R.  Co.  v.  Smith,  47 

V.  Walker,  13  Allen,  570.  Me.  34 

,  2 103  Mo.  143.  6  3  Whart.  Ev.,  §  1153. 

'Gibney  v.  Marohay,  84  N.  Y.  301.  ?  Nelson  v.  Cook,  19  111.  440.  455; 

*  Champney  v.  Coope,  33  N.  Y.  543.  Barker  v.  Binninger,  14  N.  Y.  370. 
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held  himself  out  to  the  world  as  a  partner.'  Silence  by  de- 
fendant when  he  was  told  by  plaintiff  that  he  had  sent  a  check 
is  an  admission.  The  commencement  by  a  railroad  company 
of  condemnation  proceedings  to  acquire  title  to  easements  is 
an  admission  of  record  that  the  occupant  owns  such  easements.^ 
An  offer  to  sell  property  for  a  certain  price  is  an  admission  ol 
its  value  at  or  near  the  time  of  the  offer.^  But  it  seems  that 
evidence  of  the  valuation  which  owners  had  placed  upon  their 
land  for  the  purpose  of  taxation  is  not  admissible  upon  the 
question  of  its  value  in  condemnation  proceedings.*  One  by 
whose  negligence  a  wagon  belonging  to  another  is  broken, 
who  requests  the  latter  to  have  it  repaired  and  promises  to 
pay  the  cost,  thereby  admits  his  negligence.'  The  statement 
of  a  wife  in  the  presence  of  her  husband  and  not  denied 
by  him  is  not  competent  evidence  against  him  unless  she 
would  be  competent  as  a  witness  in  the  premises.'  Evidence 
of  the  subsequent  discharge  of  employees,  or  changes  in  ap- 
pliances, or  the  addition  of  an  entirely  new  apparatus,  or  subse- 
quent changes  and  repairs  by  parties  charged  with  negligence, 
is  inadmissible  as  an  implied  admission  of  such  negligence.' 

The  silence  of  one  to  whom  a  letter  is  written,  when  there 
is  no  duty  to  speak,  does  not  operate  as  an  admission  of  the 
matters  to  which  the  letter  relates.  In  such  cases  the  letter 
is  incompetent  as  allowing  a  party  to  put  in  evidence  his  own 
declarations.'  So  the  possession  of  unanswered  letters  is  not 
of  itself  evidence  of  acquiescence  in  their  contents ;  but  if  they 
contain  statements  which  the  party  receiving  such  letters 
would  naturally  deny  if  untrue,  his  omission  to  reply  is  evi- 
dence of  their  truth.'    So,  omission  of  a  party  to  reply  to 

1  Bennett  v.  Holmes,  32  Ind.  108 ;  Co.,  40  Fed.  Rep.  649.  But  see  Kiu- 
Tumlin  v.  Goldsmith,  40  Ga.  231 ;  ney  v.  Folkerts  (Mich.),  44  N.  W.  Rep. 
Penn  v.  Kearney,  21  La.  Ann.  21 ;  153 ;  Waldrof  v.  Greenwood  L.  &  S. 
Crogan  v.  Carelton,  21  Me.  493.  R.  Co.,  28  S.  C.  157. 

2  Johnston  v.  Manhattan  R.  Co.,  32  «  St.  Louis  F.  Nat.  Bank  v.  Nichols, 
N.  Y.  State  Rep.  685.  43  Mo.  App.  885. 

3  Springer  v.  Chicago,  135  111.  553.  '  Downey  v.  Sawyer,  157  Mass.  418. 

4  Railway  v.  Kell  (Tex.  App.),  16  S.  8  Thomas  v.  Gage,  57  N.  Y.  State 
W.  Rep.  936.  Rep.  591 ;  Bank  of  British  America 

5  Dunn  V.  O'Keefe,  56  Hun,  648;  v.  Del  afield,  37  id.  864 ;  136N.  Y.  418; 
31  N.  Y.  State  Rep.  311 ;  Moore  v.  Learned  v.  Tillotson,  97  N.  Y.  13. 
Hill  (Vt),  19  Atl.  Rep.  99 ;  Gilling-  9  Fenno  v.  Weston,  31  Vt  345. 
ham  V.  Charleston  Towboat  &  ..Tr. 
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Statements  in  a  letter  about  -which  he  has  knowledge,  when  he 
replies, to  other  parts  of  the  letter,  is  evidence  of  the  truth  of 
the  statements.' 

In  criminal  cases  it  may  be  shown  as  a  presumption  of  guilt 
that  the  accused  when  charged  with  the  crime  denied  the 
charge  by  asserting  a  falsehood,''  or  that  he  fled  the  state  and 
lived  under  an  assumed  name,  or  tried  to  avoid  arrest  and  trial.'' 
So,  the  breaking  out  of  jail  and  escape  of  one  indicted  for 
crime,  although  it  would  not  warrant  a  conviction,  is  evidence 
for  the  consideration  of  the  jur}'.* 

§  5.  Agents. —  Admissions  may  be  made  by  agents  author- 
ized to  make  them  either  expressly  or  by  the  conduct  of  their 
principals.  But  the  admissions  of  an  agent  of  a  party  cannot 
be  given  in  evidence  against  his  principal  unless  he  is  ex- 
pressly authorized  to  make  them,  or  when  they  are  part  of 
the  res  gestae?  To  bind  the  principal  it  must  be  made  in  ref- 
erence to  the  business  in  which  the  agent  is  at  the  time  em- 
ployed and  within  the  scope  of  his  authority.'  And  the  state- 
ment of  an  agent  after  the  business  of  his  agency  has  been 
closed  is  incompetent  to  bind  his  principal."  The  trustee  of 
an  express  trust  is  bound  by  the  admissions  or  declarations  of 
the  person  whom  he  represents.  But  in  some  cases  they  are 
receivable  only  so  far  as  his  own  interest  is  concerned.  Thus, 
the  declaration  of  an  assignor  for  the  benefit  of  creditors  be- 
fore the  assignment  is  good  to  charge  his  estate  with  a  debt, 
but  if  it  is  made  after  the  assignment  it  is  inadmissible  for 
that  purpose.'  The  interpreter  of  a  party  acting  for  him  at 
his  request  is  the  agent  of  the  party,  and  the  statements  of 
such  interpreter  in  a  particular  transaction  in  which  he  is  so 
used  are  the  statements  of  the  party  and  may  be  proved  the 
same  as  the  statements  of  the  party  himself.'  But  an  inter- 
preter in  a  court  is  not  the  agent  of  the  witness,  but  a  sworn 
officer  of  the  court.    An  admission  that  a  third  party  was  au- 

iFennov.  Weston,  31  Vt.  853.  « Thomas  v.  Sternheimer,  39  Md. 

estate  V.  Bradley,  64  Vt.  466.  268. 

'State  V.  Wilson,  111  N.  C.  695;  'Budlong    v.    Van    Nostrand,    24 

State  V.  Potter,  108  Mo.  434  Barb.  35. 

4  Elmore  v.  State  (Ala.),  13  S.  Eep.  SBateman  v.  Bailey,  5  T.  E.  5ia 

437.  9  Fabrigas  v.  Mostyn,  11  St  Tr.  171. 

fSGm-Dsey  v.  Rhodes,  138  N.  Y.  461  j, 

53  N,  Y.  State  Rep.  6.  ' 
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thorized  to  take  any  steps  necessary  to  sell  certain  lands  is 
not  evidence  that  he  was  authorized  to  employ  another  to  sell 
them,  or  to  do  anything  except  to  sell  it.^ 

§  6.  Principal  and  surety. —  A  principal  as  such  is  not  the 
agent  of  his  surety  for  the  purpose  of  making  admissions  as  to 
the  matters  for  which  the  surety  gives  security;  but  declara^ 
tions  or  admissions  of  the  principal,  made  daring  the  transac- 
tion of  the  business  for  which  the  surety  is  bound,  are  in  most 
cases  competent  as  against  the  surety.^  Thus,  where  A. 
guaranties  the  pa3'^ment  of  goods  sent  by  B.  to  C,  the 
admissions  of  C.  of  the  amount  of  goods  received,  etc.,  are 
competent  against  A.  whenever  made.'  So,  where  A.  guar- 
anties the  performance  of  any  contract  which  B.  may  make 
with  C,  the  admissions  and  declarations  of  B.  are  com- 
petent against  A.  to  prove  the  contract.^  But  it  is  dif- 
ferent as  to  the  admissions  of  a  principal  on  a  bond  for  the 
faithful  performance  of  a  service,  or  to  pay  over  moneys  col- 
lected, etc.  In  such  cases  the  admissions,  declarations  and 
confessions  of  the  principal  after  the  acts  are  incompetent  as 
against  the  surety,  except  as  to  entries  made  in  the  course  of 
his  duty.''  "Where  a  surety  when  sued  for  an  act  of  his  prin- 
cipal gives  the  principal  notice  of  the  suit  and  requests  him  to 
defend  it,  a  judgment  against  the  surety  in  such  action  will 
be  conclusive  evidence  against  the  principal.  So  a  judgment 
against  the  principal  is  evidence  of  that  fact  in  an  action 
against  the  surety.*  The  general  rule  is  that  any  act  done  by 
the  principal  during  the  transaction  of  the  business  for  which 
the  surety  has  agreed  to  be  bound  is  part  of  the  res  gestm.  The 
surety  is  only  liable  for  what  the  principal  has  actually  done, 
not  for  what  he  says  he  has  done.  As  a  general  rule  a 
surety  is  not  bound  by  the  declarations  of  his  principal,  ex- 
cept when  they  are  connected  with  the  business  in  respect  of 

1  SanJberg    v.    Palm    (Minn.),    54  '  Bacon  v.  Chesney,  1  Stark.  193. 
N.  W.  Rep.  1109;  Carroll  v.  Tucter,  ■'Meade  v,  McDowell,  5  Binn.  195. 
50  N.  Y.  State  Rep.  611.  5-whitmarsli  v.  George,  8  B.  &  C. 

2  Union  Sav.   Co.   v.  Edwards,  47  556;  Hotclikiss  v.  Lyons,  2  Black, 
Mo.  445;  Stovall  v.  Banks,  10  Wall.  333;   Dawes  v.  Shedd,   15  Mass.  6; 
583;  Chelmsford  Co.  v.  Demarest,  7  Fenner  t.  Lewis,  10  Johns.  38. 
Gray,  1;  Fetch  v.  Lyon,  9  Q.  B.  147;  ^Drummond     v.     Prestman,     13 
KreUstall  Brew.  v.  Furness  Ry.,  L.  R.  Wheat.  515. 

0  Q.  B.  468. 
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which  the  surety  becomes  bound  and  are  made  by  the  princi- 
pal at  the  time  of  transacting  that  business.^  Entries  made 
by  a  deceased  person  in  the  course  of  duty,  or  by  which  he 
had  charged  himself  with  the  receipt  of  money,  are  evidence 
against  a  person  who  has  become  his  surety  that  he  would 
keep  his  accounts  faithfully.^  But  the  admissions  of  the  princi- 
pal as  to  his  liability  to  a  plaintiff,  made  after  a  breach  of  his 
contract,  are  not  competent  against  his  principal. 

§  7.  Admission  of  former  owner  of  choses  in  action. —  The 
rule  in  reo;ard  to  admitting  the  declarations  of  the  owner  of 
non-negotiable  choses  in  action  or  notes  overdue  while  hold- 
ing the  same,  to  the  effect  that  the  same  had  been  paid  or 
otherwise  discharged,  or  are  invalid  as  against  a  subsequent  as- 
signee, is  different  in  different  states.  Such  declarations  are 
received  in  England,  and  in  Yermont,  Massachusetts,  Maine, 
New  Hampshire  and  Missouri.'  Thus,  a  declaration  of  a  prior 
holder  of  a  note,  made  while  he  held  the  note,  after  it  was 
due,  that  it  had  been  paid  to  him,  or  that  the  defendant  had 
a  good  defense  to  it,  is  held  to  be  competent.  And  although 
the  same  has  been  held  to  be  the  rule  in  New  York,  the  con- 
trary seems  to  be  the  consensus  of  opinion.* 

§  8,  Sheriff —  Action  for  not  executing  process,  etc. —  In 
actions  against  a  sheriff,  constable  or  marshal  for  not  execut- 
ing an  execution  or  mandate  for  the  collection  of  money,  the 
statements  of  the  debtor  admitting  his  debt  to  be  due  to 
the  execution  creditor  are  competent  as  against  them.^  The 
admissions  of  an  under-sheriff  are  not  admissible  against 
the  sheriff,  unless  they  tend  to  charge  him,  he  being  the  real 
party  in  the  cause.  The  declarations  of  an  under-sheriff  are 
evidence  and  charge  the  sheriff  only  where  his  acts  might  be 
given  in  evidence  to  charge  him;  and  then  rather  as  acts 
than  as  declarations,  the  declarations  being  considered  as  part 

1  Re  Williams'  Will,  64  Hun,  163;  die  v.  Griddle,  21  Mo.  533;  Fisher  v. 
46  N.  Y.  State  Rep.:  791 ;  Clark  v.  True,  38  Me.  534 ;  Scammon  v.  Scam- 
Montgomery,  33  Barb.  464 ;  Douglass  mon,  33  N.  H.  53 ;  Sylvester  v.  Crapo, 
V.  Howland,  34  Wend.  35-58.  15  Pick.  93. 

2  Hinckley  v.  Davis,  6  N.  H.  310;  ^Tousley  v.  Barry,  16  N.  T.  497; 
Mahaska  v.  Ingalls,  16  Iowa,  81 ;  Am-  Booth  v.  Swezey,  8  id.  376. 

herst  Bank  v.  Root,  3  Mete.  533.  5  Hart  v.  Stevenson,  35  Conn.  499, 

3  Pocock  V.  Billings,  3  Bing.  369 ;  506 ;  Williams  v.  Bridges,  3  Star.  42. 
Miller  v.  Bingham,  39  Vt.  83;  Grid- 
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of  the  res  gestm}  But  whenever  a  person  is  bound  by  the 
record,  he  is,  for  all  purposes  of  evidence,  the  party  in  in- 
terest. 

§  9.  Attorney  and  counsel. —  An  attorney  of  record  is  the 
agent  of  his  client  for  the  purpose  of  making  admissions, 
whilst  engaged  in  the  actual  management  of  the  cause,  either 
in  court  or  out,  as  to  the  particular  case  in  which  he  is  so  act- 
ing, so  far  as  the  conduct  of  the  case  is  concerned.  But  state- 
ments made  by  such  attorney  out  of  court  are  not  admissions 
merely  because  they  would  be  admissions  if  made  by  the 
client  himself.^  Admissions  of  fact  by  an  attorney  in  one  ac- 
tion are  not  admissible  in  evidence  against  his  client  in  an- 
other action.'  But  as  a  general  rule  the  admissions  of  attor- 
neys of  record  bind  their  clients  in  all  matters  relating  to  the 
progress  and  trial  of  the  cause,  and  are  conclusive  if  solemn 
admissions.  Admissions,  however,  contained  in  the  mere  con- 
versation of  an  attorney  cannot  be  received  against  his  client 
although  they  relate  to  the  facts  in  controversy. 

§  10.  Person  referred  to  by  party. —  Where  a  party  to  any 
proceeding  expressly  refers  to  any  other  person  for  informa- 
tion in  reference  to  a  matter  in  dispute,  the  statements  of 
that  other  person  may  be  admissions  as  against  the  person 
who  refers  to  him.'' 

§  11.  Partners  and  joint  contractors. —  Partners  and  joint 
contractors  are  each  other's  agents  for  the  purpose  of  making 
admissions  against  each  other  in  relation  to  partnership  trans- 
actions or  joint  contracts.^  But  the  liability  of  one  person 
upon  an  alleged  partnership  contract  cannot  be  proved  by  the 
admissions  of  the  other  alleged  partner.*  Admissions  made 
by  a  party,  after  the  dissolution  of  a  partnership,  relating  to 
facts  done  during  its  existence,  are  usually  held  to  be  inad- 

1  Wheeler  v.  Hambright,  9  Serg.  &  16  How.  (TJ.  S.)  14 ;  Allen  v.  Killin- 
E,  396.  ger,  8  Wall.  480 ;  Chapman  v.  Twitch- 

2  Wilkins  v.  Stedger,  23  Cal.  331 ;    ell,  37  Me.  59. 

McDermott  v.  Hoffman,  70  Pa.  St  32 ;  5  Weed  v.  Kellogg,  6  McLean,  44 ; 

Wilson  V.  Spring,  64  111.  18 ;  Holder-  Munson  v.  Wiokwire,  31  Conn.  513 ; 

ness  V.  Baker,  44  N.  H.  414.  2  Smith's  Lead.  Cas.  387. 

'  Nichols   V.   Jones,   33   Mo.    App.  <•  Bank  of  Osceola  v.  Outhwaite,  50 

637.  Mo.  App.  124.    But  see  Work  v.  Mc- 

<  Bidell  V.  Commercial  Ins.  Co.,  3  Coy  (Iowa),  54  N.  W.  Rep.  140. 
Bosw,  (N.  Y.)  147  J  Turner  v.  Yates, 
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missible  against  the  other  partners.^  Thus,  in  cases  in  which 
actions  founded  on  contract  have  been  barred  by  the  statute 
of  limitations,  no  joint  contractor  or  his  personal  representa- 
tive loses  the  benefit  of  such  statute  by  reason  only  of  any 
acknowledgment,  or  promise,  or  payment  of  any  principal, 
interest  or  other  money,  by  any  other  or  others  of  theni.^ 
The  fact  that  two  persons  have  a  common  interest  in  the 
same  subject-matter  does  not  entitle  them  to  make  admissions 
respecting  it  as  against  each  other;'  and  where  there  are 
several  parties  on  the  same  side  of  a  case,  the  admissions  of 
one  are  not  competent  to  affect  the  others  who  may  be  joined 
with  him  unless  there  is  some  joint  interest.  If  the  parties 
have  a  joint  interest  in  the  matter  in  suit,  they  stand  to  each 
other  in  a  relation  similar  to  that  of  existing  copartners.* 
But  in  order  to  be  admissible,  admissions  made  by  either  to 
affect  the  other  must  be  distinctly  made  by  a  party  still  liable 
upon  the  joint  contract.  Thus,  the  act  of  making  a  partial 
payment  before  the  debt  is  barred  by  the  statute  of  limita- 
tions, by  one  of  several  joint  makers  of  a  note,  takes  it  out  of 
the  statute;  but  a  payment  appropriated,  by  the  election  of 
the  creditor  only,  to  the  debt  in  question,  is  not  a  sufficient 
admission  of  that  debt  for  that  purpose.^  So  an  admission 
made  by  a  joint  contractor,  after  the  death  of  his  co-joint 
contractor,  will  not  take  the  case  out  of  the  statute  as  against 
the  latter.^ 

§  12.  Administratoi'S,  executors,  trustees,  etc. —  Admis- 
sions by. —  An  admission  of  an  administrator  as  to  past  trans- 
actions with  his  intestate,  and  not  within  his  personal  knowl- 
edge, is  not  admissible  as  part  of  the  res  gestcB;''  and  no 
admission  by  an  administrator,  made  before  his  appointment, 
is  evidence  against  him  after  such  appointment ;  ^  and  ordi- 
narily an  admission  by  one  administrator  is  not  binding  upon 
his  co-administrator  as  against  the  heirs  or  devisees  of  the 
deceased.    An  infant  plaintiff  in  an  action  on  a  policy  of  in- 

1  Baker  v.  Stackpoole,  9  Cow.  430;  5  Holmes  v.  Green,  1  Stark.  488. 
2  Whart.  Ev.,  §  1096.  But  see  1  « Burleigh  v.  Stott,  8  B.  &  C.  36. 
Greenl.  Ev.,  §  113.  '  Bavis  v.  Gallagher,  124  N.  Y.  487 ; 

2  Elliot  V.  Nichols,  7  Gill,  85,  96.  36  N.  Y.  State  Eep.  461. 

*  Dan  T.  Brown,  4  Cow.  483.  s  Prudential  Ins.  Co.  v.  Fredericks, 

■■  Johnson  v.  Beardslee,  15  Johns.  3,    41  HI.  App.  419. 
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surance  is  not  bound  by  an  admission  made  by  his  guardian 
in  furnishing  proof  of  loss  under  the  policy,  in  regard  to  a 
matter  not  required  by  the  contract  to  be  stated.^  Evidence 
of  admissions  of  liability  by  an  agent  or  attorney  is  inadmis- 
sible vrithout  proof  that  he  had  authority  to  bind  his  princi- 
pal by  such  admissions.^  Admissions  made  by  a  party  while 
acting  in  her  own  right  are  inadmissible  against  her  as  ad- 
ministratrix.^ 

§  13.  Confessions. —  A  confession  is  an  admission  made  at 
any  time  by  a  party  charged  with  a  crime,  stating  or  suggest- 
ing the  inference  that  he  committed  that  crime.  Confessions, 
if  voluntary,  are  competent  facts  only  as  against  the  persons 
who  make  them.  Confessions  are  divided  into  two  classes, 
namely :  judicial  confessions,  or  those  made  before  the  magis- 
trate, or  in  court ;  and  extra-judicial  confessions,  or  those  made 
elsewhere  than  before  a  magistrate.  These  latter  are  not 
suflBcient,  standing  alone,  upon  which  to  found  conviction.^  As 
a  general  rule,  a  confession,  to  be  admissible,  must  be  affirm- 
atively shown  to  have  been  free  and  voluntary  and  not  pre- 
ceded by  any  inducement  to  the  prisoner  to  make  a  state- 
ment, held  out  by  a  person  in  authority,  or  not  made  until 
after  such  inducements,  if  given,  had  clearly  been  removed.' 
But  it  seems  that  where  there  are  no  objections  to  proof  of 
a  confession,  it  may  be  shown  whether  voluntary  or  not.^  No 
confession  is  deemed  to  be  voluntary  if  it  appears  to  the  court 
to  have  been  caused  by  any  inducement,  threat  or  promise 
proceeding  from  a  person  in  authority,  and  having  reference 
to  the  charge  against  the  person  accused,  whether  addressed 
to  him  directly  or  brought  to  his  knowledge  indirectly.'  If 
an  inducement,  threat  or  promise  gave  the  accused  person 

1  Buffalo  Loan,  T.  &  S.  D.  Co.  v.  26  Miss.  157 ;  People  v.  Hennessey, 
Knights  Templar  &  M.  M.  A.  Ass'n,    15  Wend.  147. 

38  N.  Y.  State  Rep.  346 ;  126  N.  Y.  »  Reg.  v.  Thompson  (1893),  2  Q.  B. 
450 ;  44  Alb.  L.  J.  47.  13 ;  Clayton  v.  State,  31  Tex.  Cr.  Rep. 

2  Proctor  V.    Old    Colony  R   Co.    489. 

154  Mass.  251.  e  Smith  v.  State,  88  Ga.  627 ;  State 

'United  States    Life  Ins.   Co.    v.    v.  Moore  (Mo.),  23  S.  W.  Rep.  1086. 

Kielgast,  36  111.  App.  567.  'People  v.  "Ward,  15  Wend.  231 ; 

*  United    States  v.     Douglass,    2    State  v.  Phelps,  11  Vt   116 ;  United 

Blatohf.  207 ;  Stringfellow  v.  State,    States  v.  Cumphries,  1  Cranch  C.  C. 

74. 
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reasonable  grounds  for  supposing  that  by  making  a  confession 
he  would  gain  some  advantage  or  avoid  some  evil  in  refer- 
ence to  the  proceeding  against  him,  such  confession  is  incom- 
petent and  inadmissible.*  But  a  confession  is  not  involuntary 
merely  because  it  appears  to  have  been  caused  by  the  exhorta- 
tions of  a  person  in  authority  to  make  it  as  a  matter  of  re- 
ligious duty,  or  by  an  inducement  collateral  to  the  proceeding, 
or  by  inducements  held  out  by  a  person  in  authority.''  The 
prosecutors,  officers  of  justice  having  the  prisoner  in  custody, 
magistrates,  and  other  persons  in  similar  positions,  are  persons 
in  authority.  The  master  of  the  accused  person  is  not  as  such 
a  person  in  authority  if  the  crime  of  which  the  person  making 
the  confession  is  accused  was  not  committed  against  him.'  A 
confession  is  deemed  to  be  voluntary  if  in  the  opinion  of  the 
court  it  is  shown  to  have  been  made  after  the  complete  re- 
moval of  the  impression  produced  by  any  inducement,  threat 
or  promise  which  would  otherwise  render  it  involuntary.^ 
Facts  discovered  in  consequence  of  confessions  improperly 
obtained,  and  so  much  of  such  confessions  as  distinctly  re- 
late to  such  facts,  maybe  proved.'  A  confession  is  not  incom- 
petent because  it  was  made  under  promise  of  secrecy ; '  or  in 
consequence  of  a  deception  practiced  on  the  accused  person 
for  the  purpose  of  obtaining  it ; '  or  when  he  was  drunk ; '  or 
because  it  was  made  in  answer  to  questions  which  he  need 
not  have  answered,  whatever  may  have  been  the  form  of 
these  questions ; '  or  because  he  was  not  warned  that  he  was 
not  bound  to  make  such  confession,  and  that  evidence  of  it 
might  be  given  against  him.'" 

§  14.  Illustrations. —  Although  the  general  rule  is  that  to 
render  confessions  of  a  party  charged  with  a  crime  admissible 

1  United  States  v.  Knott,  1  McLean,  Com.  v.  Knapp,  9  Pick.  496 ;  Gates 
499 ;  Com.  v.  Knapp,  9  Pick.  496.  v.  People,  14  111.  433. 

2  Aaron  v.  State,  37  Ala.  106 ;  State       «  State  v.  Mitchell,  1  Phillips'  (N.  C.) 
V.  Potter,   18  Conn.   166 ;    Com.  v.  L.  447. 

Drake,  15  Mass.  161.  '  Price  v.  State,  18  Ohio  St  418 ; 

3  Com.  V.  Howe,  2  Allen,  158 ;  Shiflf-  Com.  v.  Hanlon,  3  Brewster,  461. 
tell's  Case,  14  Gratt.  652.  s  Jefferds  v.  People,  5  Park.  Cr.  Rep. 

4  State  V.  Carr,  37Vt.  191;  Fife  v.  533;  Eskridge  v.  State,  25  Ala.  30; 
Com.,  29  Pa.  St.  429;  Guild's  Case,  5  Com.  v.  Howe,  9  Gray,  110. 

Halst.  168;  United  States  v.  Kurtz,  9  Com.  v.  Mosler,  4  Pa.  St  264; 
4  Cranch  C.  C.  166.  Carroll  v.  State,  33  Ala.  3a 

5DuflEy  V.  People,  26  N.  Y.  588;       "  1  Phillips' Ev.  420. 
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against  him  it  must  be  clearly  shown  that  they  were  free  and 
voluntary/  the  facts  can  be  determined  by  their  nature  and 
the  circumstances  under  which  they  were  made.^  They  are 
admissible  if  no  inducement  was  held  out  or  threat  made,  or 
anything  done  to  induce  the  accused  to  believe  it  would  be 
better  for  him  to  confess,  and  worse  if  he  did  not ; '  and  a 
confession  is  presumed  to  be  voluntary  unless  the  contrary  is 
shown,  or  something  appears  in  the  confession  or  its  attendant 
circumstances  to  combat  such  presumption.*  For  an  officer 
to  advise  a  prisoner  that  it  would  be  better  for  him  to  confess 
does  not  render  the  confession  by  the  prisoner  inadmissible.' 
The  inducements  to  the  making  of  a  confession  which  should 
exclude  proof  thereof  must  come  from  one  in  authority,  or 
be  presented  under  circumstances  likely  to  lead  the  defendant 
to.  suppose  that  they  were  sanctioned  by  one  in  authority.^ 
A  private  detective  is  not  a  person  in  authority  whose  prom- 
ises or  threats  will  make  a  confession  inadmissible.''  If  con- 
fessions are  shown  to  have  been  voluntary  and  free  from  in- 
fluence of  promises  or  threats,  the  fact  that  the  party  was 
under  arrest  at  the  time  will  not  make  them  inadmissible.' 
An  accused  who  objects  to  a  written  confession  of  guilt  of- 
fered in  evidence  against  him,  and  offers  to  prove  that  it  was 
procured  by  threats  or  promises,  or  under  such  circumstances 
as  would  render  it  incompetent  as  evidence,  is  entitled  to 
have  it  rejected  unless  the  proof  offered  has  been  first  heard.' 
Where  information  derived  from  a  confession  leads  to  a  dis- 
covery of  material  facts  which  go  to  prove  the  commission  of 
the  crime  alleged,  so  much  of  the  confession  as  strictly  relates 
to  the  facts  discovered,  and  the  facts  themselves,  are  admis- 
sible in  evidence,  although  the  confession  was  not  voluntary." 

1  Coffee  V.  State,  35  Fla.  501 ;  Mur-  »  State  v.  Meekins,  41  La.  Ann.  54a 
ray  v.  State,  id.  528.  « State  v.  Holden,  43  Minn.  350. 

2  People  V.  Chapleau,  131  N.  Y.  266 ;  7  Early  v.  Com.  (Va.),  1 1  S.  E.  Rep. 
30  N.  Y.  State  Rep.  989.  795. 

3  State  V.  Moorman,  27  S.  O.  33;  s  state  v.  Whitfield,  109  V.  S.  876; 
People  V.  Cassaday,  188  N.  Y.  113 ;  44  People  v.  Chapleau,  121  N.  Y.  266. 
N.  Y.  State  Rep.  869,  «  People  v.  Fox,  121  N.  Y.  449 ;  31 

<  State  V.  Meyers,  99  Mo.  107 ;  Peo-  N.   Y.   State  Rep.   570 ;    Bubster  v. 

pie  V.  Barker,  60  Mich.  277 ;  1  Am.  State,  33  Neb.  663. 

State  Rep.  501 ;  People  v.  Fanning,  i"  Lowe  v.  State,  88  Ala.  8. 
131  N.  Y.  659 ;  43  N.  Y.  State  Rep.  771. 
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§  15.  In  one's  own  favor.— An  indorsement  on  the  instru- 
ment sued  on,  acknowledging  a  part  payment  and  dated,  is 
competent  and  sufficient  to  go  to  the  jury,  if  in  the  handwriting 
of  the  creditor  who  is  shown  to  have  since  deceased,  if  there 
is  extrinsic  evidence  of  the  date,  and  the  date  shows  that  it 
was  made  at  a  time  when  its  operation  would  be  against  the 
interest  of  the  person  making  it.'  But  an  entry  in  a  party's 
books,  though  at  the  time  against  him,  is  not  afterwards  evi- 
dence for  hira.^  Gestures  are  treated  as  acted  language,  and 
are  no  more  admissible  than  declarations  in  favor  of  the  party 
making  them.^  A  survey,  though  ancient,  made  by  direction 
of  the  owner  of  the  land  for  his  own  convenience,  is  not  ad- 
missible evidence  for  him  or  those  claiming  under  him,  for  a 
man  cannot  create  evidence  for  himself.*  Thus,  an  officer's, 
return  upon  a  process  is  not  admissible  in  his  favor  to  prove 
any  fact  stated  therein  except  such  as  are  required  to  be 
stated.^  The  declarations  of  an  alleged  donor  are  incompe- 
tent to  impeach  a  gift."  So  the  books  of  account  of  bank  deal- 
ings are  inadmissible  in  a  suit  between  a  bank  and  a  third 
person  to  show  such  dealings  in  the  bank's  favor.' 

There  are  some  exceptions  to  the  rule  that  a  party's  decla- 
rations or  admissions  shall  not  be  received  as  evidence  for 
him.  Thus,  a  constable's  return  is  evidence  for  him  in  action 
for  taking  the  goods  away  under  a  pretense  of  a  previous 
levy.^  It  is  the  res  gestw  if  made  strictly  within  his  duty.  A 
certificate  or  transcript  of  a  judgment,  and  an  execution  or 
other  proceeding  in  a  case  before  him,  is  evidence  for  himself 
by  a  judge  or  a  justice."  The  rule  that  an  indorsement  of 
part  payment  upon  a  note,  where  it  is  proved  that  the  indorse- 
ment was  in  truth  made  when  it  was  against  the  interest  of 
the  party  who  made  it,  is  admissible  evidence  to  take  a  case 
out  of  the  statute  of  limitations,  does  not  prevail  where  the 

1  Roseboom  v.  Billington,  17  Johns.        «  Bruce  v.  Dj-all  (Ky.),  5  Mon.  135. 
183.  6  Romig  v.  Eomig  (Pa.),  3  Rawle, 

2  Sche'rmerhorn  v.  Schermerhorn,    341. 

IWend.  119.  'State  Bank  v.  McNiel  (N.  C),  1 

8  Bowie  V.  Maddox,  39  Ga.  385.  Hawks,  36. 

<  Anthoine  v.  Coit  (N.  Y.),  3  Hall,  8  Cornell  v.  Cook,  7  Cow.  310-313. 

40 ;  Lazoin  v.  Orleans  Nav.  Co.,  7  La.  9  Maynard  v.  Thompson,  8  Wend. 

Ann.  683 ;  Watson  v.  Osborn,  8  Conn.  393. 
863. 
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statute  requires  the  promise  to  be  in  writing  in  order  to  re- 
move the  statute  bar,  or  requires  the  evidence  of  payment  to 
be  in  writing. 

§  16.  Whole  admissions  must  be  taken  together. —  "Where 
a  party's  oral  admissions  are  adduced  in  evidence  he  is  entitled 
to  have  the  whole  statement  taken  together,  to  the  extent  of 
all  that  was  said  by  the  same  person  in  the  same  conversation 
that  would  in  any  way  qualify  or  explain  the  part  adduced 
against  him,  or  tend  to  destroy  or  modify  the  use  which  the 
adversary  might  otherwise  make  of  it,  but  no  further.^  It 
should  be  stated  that  this  rule  applies  equally  to  written  and 
verbal  admissions.  The  whole  of  a  confession  must  be  re- 
ceived in  evidence  to  render  any  part  of  it  admissible,  and  it 
must  be  proved  as  it  was  made.' 

•Bouse  V.  Whited,  25  N.  Y.  170;       3 state  v,  Donelon,   45  La.   Ann. 
Iiisurance  Co.  v.  Newton,  33  Wall    613. 
83 ;  Sullivan  v.  McMillan,  36  Fla.  443. 
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I.  OP  BEST  AND  8EC0NDAET  EVIDENCE. 

§  1.  In  general. —  It  is  a  general  rule,  universal  in  its  appli- 
cation, that  the  best  or  highest  kind  of  evidence  which  the 
nature  of  the  case  admits  of  must  be  given,  and  evidence  which 
presupposes  better  evidence  behind,  in  the  party's  possession 
or  power,  is  secondary  evidence.^  But  the  rule  requiring  the 
production  of  the  best  evidence  excludes  only  evidence  which 
itself  indicates  the  existence  of  more  original  sources  of  infor- 

1  Paige  V,  New  York,  58  Hun,  603;    Pendergast,  138  Pa.  St  633;  McDufE 
83  N.   Y.  State  Eep.   844;  Com.   v.     v.  Detroit  Eva  Jour.  Co.,  84  Miph.  1. 
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mation.i  Thus,  where  a  contract  has  been  reduced  to  writing, 
the  writing  is  the  best  evidence  of  its  contents,  and  must  be 
produced  unless  the  party  satisfies  the  court  that  it  has  been 
lost  or  destro3'ed,  or,  without  fault  on  his  part,  he  is  unable 
to  produce  it.^  There  are  three  classes  of  cases  where  the  con- 
tents of  a  written  instrument  which  is  capable  of  being  pro- 
duced must  be  proved  by  the  instrument  itself,  and  not  by 
parol  evidence.  First,  those  instruments  which  the  law  re- 
quires to  be  in  writing ; '  second,  those  contracts  which  parties 
have  reduced  to  writing;  and  third,  all  other  writings  the 
existence  or  contents  of  which  are  disputed,  and  which  are 
material  either  to  the  issue  or  to  the  credit  of  a  witness.* 
"Where  a  writing  does  not  fall  under  either  of  these  heads 
there  is  no  ground  for  its  excluding  oral  evidence ;  as,  if  a  writ- 
ten communication  is  accompanied  by  a  verbal  one  to  the  same 
effect,  the  verbal  communication  may  be  received  as  independ- 
ant  evidence,  but  not  to  prove  the  contents  of  the  writing  or 
as  a  substitute  for  it.'  Thus,  secondary  evidence  may  be  suffi- 
cient if  it  is  admitted  without  objection ;  *  and  the  rule  which 
requires  the  production  of  a  written  instrument  in  evidence 
does  not  apply  when  the  instrument  is  merely  collateral  to 
the  issue,  and  where  the  fact  to  be  proved  relates  to  a  subject 
distinct  from  the  writings.' 

§  2.  Primary  evidence  and  rules  for  proving. —  Sir  J. 
Stephen,  in  his  Digest  of  the  Law  of  Evidence,^  states  that 
"  primary  evidence  means  the  document  itself  produced  for 
the  inspection  of  the  court." '  "  Where  a  document  is  ex- 
ecuted in  several  parts,  each  part  is  primary  evidence  of 
the  document.  Where  a  document  is  executed  in  counter- 
part, each  counterpart  being  executed  by  one  or  some  of  the 

» Taylor  on  Ev.  381 ;  Phillips'  Ev.  Belcher  v.  Farren,  89  Cal.  73 ;  Har- 

418.  ney  v.  Farren,  id.  76. 

2  Taylor  on    Ev.   281;    Meyers  v.  » Jacob  v.  Lindsay,  1  East,  460. 
Bealer,   30    Neb.   280;    Wiseman  v.  « Wright  v.  Eoseberry,  81  Cal.  87. 
Northern  P.  R  Co.,  30  Oreg.  425 ;  23  '  Hewitt  v.  State,  131  Ind.  345. 
Am.  St.  Rep.  135;   Watson  v.  Roode  ^Arts.  64,  65,  67. 

(Neb.),  46  N.  W.  Rep.  491;  McAffee        ^gwhart.  Ev.  1091,  1093;  Taylor 

V.  State,  85  Ga.  438.  v.  Peck,  81  Gratt.  11,  20;  Loorais  v. 

3  Cox  V.  Ward,  107  N.  C.  507;  Fitz-  Wadhams,  8  Gray,  557,  563;  Crich- 
gerald  v.  Adams,  9  Ga.  471.  ton  v.  Smith,  34  Md.  43,  47. 

4  State,  Thayer  v.  Boyd,  31  Neb.  883 ; 
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parties  only,  each  counterpart  is  primary  evidence  as  against 
the  parties  executing  it." '  "  Where  a  number  of  documents 
are  all  made  by  printing,  lithography  or  photography,  or 
any  other  process  of  such  a  nature  as  in  itself  to  secure  uni- 
formity in  the  copies,  each  is  primary  evidence  of  the  con- 
tents of  the  rest ; "  2  "  but  where  they  are  all  copies  of  a  com- 
mon original,  no  one  of  them  is  primary  evidence  of  the 
contents  of  the  original."  '  "  Under  the  rules  of  the  common 
law,  if  a  document  is  attested  it  may  not  be  used  as  evidence 
if  there  be  an  attesting  witness  alive,  sane,  and  subject  to  the 
process  of  the  court,  until  one  attesting  witness  at  least  has 
been  called  for  the  purpose  of  proving  its  execution.  If  it  is 
shown  that  no  such  attesting  witness  is  alive  or  can  be  found, 
it  must  be  proved  that  the  attestation  of  one  attesting  wit- 
ness at  least  is  in  his  handwriting,  and  that  the  signature  of 
the  person  executing  the  document  is  in  the  handwriting  of 
that  person."  ''  The  rule  extends  to  cases  in  which  the  docu- 
ment has  been  burnt,"  or  canceled;  where  the  subscribing 
witness  is  blind ; "  where  the  person  by  whom  the  document 
was  executed  is  prepared  to  testify  to  his  own  execution  of 
it ; '  and  where  the  person  seeking  to  prove  the  document  is 
prepared  to  prove  an  admission  of  its  execution  by  the  per- 
son who  executed  it,  even  if  he  is  a  party  to  the  cause.* 

There  are  several  classes  of  cases  in  which  a  person  seeking 
to  prove  the  execution  of  an  attested  document  is  not  bound 
to  call  for  that  purpose  either  the  party  who  executed  the 
deed  or  any  attesting  witness,  or  to  prove  the  handwriting  of 
any  such  party,  viz. : 

(1)  Where  his  opponent  produces  it  when  called  upon  and 
claims  an  interest  under  it  in  reference  to  the  subject-matter 
of  the  suit.' 

1  West  V.  Davis,  7  East,  363 ;  Car-  8  Call  v.  Dunning,  4  East,  53 ;  Fox 
roll  V.  Peake,  1  Pet.  18,  23.  v.   Reil,    3   Johns.    477 ;    Turner   v. 

2  Rex  V.  Watson,  2  Stark.  129.  Green,  2  Cranoh  C.  C.  303. 

3  Noden  v.  Murry,  3  Camp.  224 ;  1  9  Pearoe  v.  Hooper,  8  Taunt   60 
Whart.  Ev.,  §  93.  Jackson  v.  Kingsley,  17  ^ohns.  158 

1  Heckhart  v.  Haine,  6  Bin.  16 ;  1  Rearden  v.  Minter,  5  M.  &  G.  204 

Whart.  Ev.,  §  723.  Jackson  v.    Halstead,    5  Cow.  216, 

5  Gillies  V.  Smither,  2  Stark.  528.  218;  Collins  v.  Boynton,  1  Q.  B.  118 

6  Cronk  v.  Frith,  9  C.  &  P.  197.  McGregor  v.  Wait,  10  Gray,  72. 
"  Story  V.  Lovett,  1 E.  D.  Smith,  153. 
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(2)  When  the  person  against  whom  the  document  is  sought 
to  be  proved  is  a  public  officer  bound  by  the  law  to  procure 
its  due  execution,  and  who  has  dealt  with  it  as  a  document 
duly  executed.' 

(3)  When  it  is  a  document  required  by  law  to  be  registered, 
and  a  certified  copy  would  be  admissible  in  evidence.^ 

(4)  When  the  instrument  is  not  directly  in  issue,  but  comes 
incidentally  in  question  in  the  course  of  the  trial.^ 

(5)  If  the  attesting  witness  denies  or  does  not  recollect  the 
execution  of  the  document,  its  execution  may  be  proved  by 
other  evidence.* 

Whenever  a  statute  authorizes  the  acknowledgment  of  an 
instrument,  providing  at  the  same  time  that  such  instrument 
shall  be  admissible  in  evidence  on  proof  of  its  acknowledg- 
ment, then,  if  the  conditions  required  by  the  statute  as  pre- 
requisites of  the  acknowledging  appear  from  the  record  to 
have  been  observed,  it  is  not  necessary  to  call  the  attesting 
witnesses,  but  each  instrument  may  be  put  in  evidence  after 
the  acknowledgment  required  by  the  statutes,  either  by  force 
of  the  statutes  or  at  common  law,  by  proving  the  execution.' 

§  3.  What  instruments  must  be  produced. —  It  has  been 
held  that  secondary  evidence  is  not  admissible  to  take  the 
place  of  warrants,*  executions,'  returns  on  executions,^  bills  of 
sale,'  maps,'"  letters,"  an  order  of  court,'^  the  filing  of  an  in- 
tention to  become  a  citizeo,"  the  proceedings  of  the  legisla- 
ture, and  the  contents  of  a  bill  introduced  therein,"  the  action 

1  Plumer  v.  Brisco,  11  Q.   B.  46 ;        » Houghton  v.  Jones,  1  Wall.  70^ 

Bailey  v.  Bidwell,  13  M.  &  W.  73.  706 ;  also,  1  Whart  Ev.,  §  740. 

2 1  Greenl.  Ev.,  §  571 ;  Knox  v.  Sil-       «  State  v.  Atherton,  16  N.  H.  203. 
loway,  1  Faii-f.  (Me.)  201,  216;  Scan-        'Sweetser  v.  Drove,  19  Ala.  255. 
Ian  V.  Wright,  13  Pick.  523;  Burg-       SMoDade  v.  Mead,  18  Ala.  214. 
hart  V.  Turner,  12  id.  534 ;  Kelsey  v.        9  Yarborough  v.  Hudson,  19  Ala. 

Hanmer,  18  Conn.  311.  653. 

8 1  Greenl.  Ev.,  §  573 ;   Curtiss  v.       i"  Pool  v.  Myers,  21  Miss.  466. 
Belknap,  21  Vt  433 ;  Ayers  v.  Hewitt,       "  Halcombe  v.  State,  28  Ga.  66. 
19  Me.   281;    Fairfax  v.   Fairfax,  2      i^Stillman  v.  Palis,  23  111.  App.  408; 

Cranch  C.  C.  25.  Bobb  v.  Leteher,  30  Mo.  App.  43. 

4  Talbot   V.  Hodson,   7  Tenn.   251 ;       "  Bode  v.  Trimmer,  82  Cal.  5ia 
Hooker  v.  Bowles,  2  Blackf.  90 ;  Hall      i*  Sackrider  v.  Saginaw  County  Su- 

V.  Phelps,  2  Johns.  451 ;  Whitaker  v.  pervisors,  79  Mich.  59. 
Salisbury,  15  Pick.  534. 
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of  a  highway  commissioner  in  reference  to  building  a  bridge,' 
and  any  and  all  writings  the  contents  of  which  are  material 
to  the  issue.^  Certified  copies  of  maps  from  a  public  office 
are  not  admissible  in  evidence  to  locate  a  disputed  boundary, 
in  the  absence  of  any  evidence  rendering  the  original  admis- 
sible or  of  any  statute  requiring  such  maps  to  be  filed  in  such 
office.' 

§  4.  Admissions  of  party  in  place  of  writing. —  "While  in 
New  York  it  has  been  held  that  the  admissions  of  a  party  to 
the  record  can  only  be  resorted  to  as  evidence  where  direct 
parol  testimony  of  the  facts  thus  sought  to  be  proved  would  be 
admissible,  and  consequently  that  they  cannot  be  received  for 
the  purpose  of  proving  matters  of  record,  nor  the  contents  of 
a  written  instrument,  except  in  those  cases  where  ground  has 
been  laid  for  the  reception  of  secondary  evidence,*  the  gen- 
eral rule  seems  to  be  that  parol  admissions  of  a  party  to  the 
record,  and  his  acts  amounting  to  admissions,  are  received  as 
primary  evidence,  although  they  relate  to  the  contents  of  a 
deed  or  other  instrument  which  are  directly  in  issue ;  *  and  no 
foundation  need  be  laid  for  proof  of  the  admissions  of  a  party 
against  his  own  interest.^ 

n.    PUBLIC   DOCUMENTS. 

§  5.  In  general. —  Sir  J.  Stephen,  in  his  Digest  of  the  Law 
of  Evidence,'  states  the  rule  to  be,  that  "  when  a  statement 
made  in  any  public  document,  register  or  record,  judicial  or- 
otherwise,  or  in  any  pleading  or  deposition  kept  therewith, 
is  in  issue,  or  is  relevant  to  the  issue  in  any  proceeding,  the 
fact  that  that  statement  is  contained  in  that  document  may 
be  proved.  The  contents  of  any  public  document  may  be 
proved  by  producing  the  document  itself  for  inspection  from 

1  state  ex  rel.  Greenwood  v.  Board  *  Man  v.  Show,  56  Hun,   647 ;  32 
of  Supervisors,  125  111.  334.  N.  Y.  State  Eep.  356. 

2  Beaudeau  v.  Cape  Girardeau,  71  ^  Loomis   v.   Woodham,    8    Gray 
Mo.   392;  Thayer  v.  Boyd,  31  Neb.  (Mass.),  557. 

682;  Belcher  v.  Farren,  89  Cal.  73;  « Hunter    v.  Gibbs,    79    Wis.    70; 

Bewick  V.  Miller,  21  Oreg.  25 ;  Cox  Bartlett  v.   Cheesebrough,   82    Neb. 

V.  Ward,  107  N.  C.  507.  339;  Morey  v.  Hoyt,  63  Conn.  542; 

3Donohue  v.  Whitney,  133  N.  Y.  47  Alb.  L.  J.  310. 

178 ;  44  N.  Y.  State  Eep.  508.  'Arts.  74,  75,  etc 
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proper  custody,  and  identifying  it  as  being  what  it  professes 
to  be.'" 

§  6.  Examined  copies.— The  contents  of  any  public  docu- 
ment whatever  may  in  all  cases  be  proved  by  an  examined 
copy.  An  examined  copy  is  a  copy  proved  by  oral  evidence 
to  have  been  examined  with  the  original  and  to  correspond 
therewith.  The  examination  may  be  made  either  by  one  per- 
son reading  both  original  and  the  copy,  or  by  two  persons, 
one  reading  the  original  and  the  other  the  copy,  and  it  is  not 
necessary  that  each  should  alternately  read  both.^ 

§  7.  General  records  of  the  nation. —  Copies  of  any  books, 
records,  papers  or  documents  in  any  of  the  executive  depart- 
ments or  public  ofBces  of  the  federal  government,  authenti- 
cated under  the  seals  of  such  departments  or  officers  respect- 
ively, and  certified  by  the  officer  at  the  head  of  such  office  for 
the  time  being,  shall  be  admitted  in  evidence  equally  with  the 
original  thereof.' 

§  8.  Exemplifications. — ^An  exemplification  is  a  copy  of  a 
record  set  out  either  under  the  great  seal  or  under  the  seal 
of  a  court.  A  copy  made  by  an  officer  of  the  court  bound  by 
law  to  make  it  is  equivalent,  in  courts  of  the  same  state,  to 
an  exemplification,  though  it  is  sometimes  called  an  office 
copy.  An  exemplification  is  equivalent  to  the  original  docu- 
ment exemplified.* 

§  9.  Copies  equivalent  to  exemplifications.^  A  copy  made 
by  an  officer  of  the  court  who  is  authorized  to  make  it  by  a 
rule  of  the  court,  but  not  required  by  law  to  make  it,  is  re- 
garded as  equivalent  to  an  exemplification  in  the  same  cause 
and  court,  but  in  other  causes  or  courts  it  is  not  admissible 
unless  it  can  be  proved  as  an  examined  copy.^ 

§  10.  Certified  copies. — It  is  provided  by  many  statutes  in 
the  different  states  that  various  certificates,  official  and  pub- 
lic documents,  documents  and  proceedings  of  corporations, 

1  Stephen's    Dig.   of  Law  of  Ev.,        3  R  S.  U.  S.,  §§  882-898. 

art.  74.  n  Whart.  Ev.,  §§  107,  104;  Dig. 

2  2  Ph.  Ev.  200,  231 :  T.  E.,  §§  1379,    Law  Ev.,  art  77. 

1389;  R  N.  P.   113;  Whitehouse  v.        » 1  Whart.  Ev.,  §  104 ;  Dig.  Law  Ev., 
Beckford,  9  Fost.  471,  480;  1  Greenl.    art.  78. 
Ev.,  §§  91,  508;    1  Whart  Ev.,  §  94; 
Dig.  Law  Ev.,  art  75. 
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and  of  joint-stock  and  other  companies,  and  certified  copies  of 
documents,  by-laws,  entries  in  registers  and  other  books,  shall 
be  receivable  in  evidence  of  certain  particulars  in  court?  of 
justice,  provided  they  are  respectively  authenticated  in  the  man- 
ner prescribed  by  such  statutes.  Whenever,  by  virtue  of  any 
such  provision,  any  such  certificate  or  certified  copy  as  afore- 
said is  receivable  in  proof  of  any  particular  in  any  court  of 
justice,  it  is  admissible  as  evidence  if  it  purports  to  be  authen- 
ticated in  the  manner  prescribed  by  law,  without  proof  of  any 
stamp,  seal  or  signature  required  for  its  authentication  or  of 
the  official  character  of  the  person  who  appears  to  have  signed 
it.'  The  edition  of  the  laws  and  treaties  of  the  United  States 
published  by  Little  &  Brown  are  competent  evidence  of  the 
several  public  and  private  acts  of  congress,  and  of  the  several 
treaties  therein  contained,  in  all  the  courts  of  law  and  equity 
and  of  maritime  jurisdiction,  and  in  all  the  tribunals  and 
public  oifices  of  the  United  States  and  of  the  several  states, 
without  any  further  proof  or  authentication  thereof.^ 

§  11.  Legislative  acts  of  states  and  territories. —  The  Re- 
vised Statutes  o'f  the  United  States  provide  that  the  acts  of 
the  legislature  of  any  state  or  territory,  or  of  any  country 
subject  to  the  jurisdiction  of  the  United  States,  shall  be  au- 
thenticated by  having  the  seals  of  such  state,  territory  or 
country  affixed  thereto ;  but  this  provision  does  not  exclude 
any  other  method  of  proof  allowed  by  the  state  law,  or  ad- 
mitted by  the  court  where  the  same  may  be  offered  in  evi- 
dence.' 

§  12.  Records  and  judicial  proceedings  of  state  courts, 
etc. —  The  Revised  Statutes  of  the  United  States  provide  that 
the  records  and  judicial  proceedings  of  the  courts  of  any  state 
or  territory,  or  of  any  country  subject  to  the  jurisdiction  of 
the  United  States,  shall  be  proved  or  admitted  in  any  other 
court  within  the  United  States  by  the  attestation  of  the  clerk, 
and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  together 
with  the  certificate  of  the  judge,  chief  justice  or  presiding 
magistrate  that  the  said  attestation  is  in  due  form.    And  the 

12  Whart.   Ev.,  §§  1313,   1314;  1        2  R.  S.  U.  S.,  §  908. 
Greenl.  Ev.,  §  200 ;  BuUen  v.  Arnold,        3  e.  S.  U.  S.,  §  905. 
31  Me.  583;  Ross  v.  Read,  1  Wheat. 
483 ;  Dig.  Law  Ev.,  art.  78. 
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said  records  and  judicial  proceedings  so  authenticated  shall 
have  such  faith  and  credit  given  to  them  in  every  court  within 
the  United  States  as  they  have  by  law  or  usage  in  the  courts 
of  the  state  from  which  they  are  taken ;  but  this  provision  does 
not  exclude  any  other  method  of  proof  allowed  by  the  state 
law,  or  admitted  by  the  court  where  the  same  may  be  offered 
in  evidence.' 

§  13.  Public  records  of  state,  etc.,  not  judicial. —  The  Ee- 
vised  Statutes  of  the  United  States  provide  that  all  records 
and  exemplifications  of  books  which  may  be  kept  in  any  public 
office  of  any  state  or  territory,  or  of  any  country  subject  to  the 
jurisdiction  of  the  United  States,  not  appertaining  to  a  court, 
shall  be  proved  or  admitted  in  any  court  or  office  in  any  other 
state  or  territory,  or  in  any  such  country,  by  the  attestation 
of  the  keeper  of  said  records  or  books,  and  the  seal  of  his 
office  annexed,  if  there  be  a  seal,  together  with  a  certificate 
of  the  presiding  justice  of  the  court  of  the  county,  parish  or 
district  in  which  such  office  may  be  kept,  or  of  the  governor 
or  secretary  of  state,  the  chancellor  or  keeper  of  the  great  seal 
of  the  state  or  territory  or  country,  that  the  said  attestation 
is  in  due  form  and  by  the  proper  officers.  If  the  said  certifi- 
cate is  given  by  the  presiding  justice  of  a  court,  it  shall  be 
further  authenticated  by  the  clerk  or  prothonotary  of  said 
court,  who  shall  certify,  under  his  hand  and  the  seal  of  his 
office,  that  the  said  presiding  justice  is  duly  commissioned  and 
qualified,  or,  if  given  by  such  goveirnor,  secretary  of  state, 
chancellor  or  keeper  of  the  great  seal,  it  shall  be  under  the 
great  seal  of  the  state  or  territory  or  country  aforesaid  in 
which  it  is  made.  And  the  said  records  and  exemplifications 
so  authenticated  shall  have  such  faith  and  credit  given  to  them 
in  every  court  and  office  within  the  United  States  as  they  have 
by  law  or  usage  in  the  courts  and  offices  of  the  statd,  territory 
or  country  as  aforesaid  from  which  they  are  taken;  but  this 
provision  does  not  exclude  any  other  method  of  proof  allowed 
by  the  state  law,  or  admitted  by  the  court  where  the  same 
may  be  offered  in  evidence.^ 

§  14.  Foreign  acts  of  state,  judgments,  etc. —  Foreign 
laws,  acts  of  a  state  and  judgments  may  be  authenticated  by 

IR.  S.  U.  a,  §  905;   Turn  bull  v.        2  E.  S.  U.  S.,  §  906. 
Payne,  93  U.  a  418,  422. 
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an  exemplification  of  a  copy  under  the  great  seal  of  the  state, 
or  by  a  copy  proved  to  be  a  true  cjopy  by  a  witness  who  has 
examined  and  compared  it  with  the  original,  or  by  a  certificate 
of  an  officer  properly  authorized  by  law  to  give  the  copy,  which 
certificate  must  itself  also  be  authenticated.^ 

§  15.  Secondary  evidence — What  is. —  Secondary  evidence 
consists  of  examined  copies,  certified  copies,  exemplifications, 
office  copies,  oral  accounts  of  the  contents  of  a  document 
given  by  some  person  who  has  himself  seen  it,  counterparts 
of  documents  as  against  the  parties  who  did  not  execute 
them,  and  all  copies  made  from  the  original  and  proved  to  be 
correct.^ 

§  16.  Secondary  evidence  admissible  when.^- Parol  proof 
of  the  contents  of  written  instruments  may  be  given  upon  the 
proof  of  their  loss  from  whatever  cause,  whether  inevitable 
accident  or  mere  carelessness,  or  the  voluntary  act  of  the 
pai-ty,  provided  proof  is  first  made  that  diligent  but  unavail- 
ing search  has  been  made  for  them  in  the  places  where  they 
would  be  most  likely  to  be  found,  and  the  evidence  of  loss 
and  search  is  such  as  to  make  it  apparent  that  parol  evidence 
is  the  best  evidence  in  the  party's  possession  or  in  his  power 
to  produce.'  The  contents  of  a  paper  voluntarily  destroyed 
by  a  party  may,  after  proof  of  its  destruction,  be  shown  by 
parol,^  but  he  must  repel  every  inference  of  a  fraudulent  de- 
sign in  its  destruction.'  There  are  many  cases  in  which  the 
contents  of  paper  writings  may  be  shown  by  secondary  evi- 
dence, among  which  are  the  following: 

First.  Where  the  question  arises  on  the  examination  of  a 
witness  on  the  voir  dire^ 

1  Ennis  v.  Smith,  14  How.  (U.  S.)  2  Stephen's   Dig.   of  Law  of  Ev., 

400,    426;    Church    v.    Hubbart,    2  art.  70 ;  1  Whart.  Ev.,  §  740. 

Cranoh,  187,  237;  United  States  v.  3  Wolf  v.  Mathews,  39  Mo.  App. 

Wiggins,  14  Pet.  334,  346;   United  376;    Ebersole   v.   Rankin,   103  Mo. 

States  V.  Rodman,  15  id.  130,  137 ;  488 ;  Bounds  v.  Little,  79  Tex.  138 ; 

Stein  v.  Bowman,  13  id.  209,  218;  Connell  v.  Wildes  (Mass.),  26  N.  E. 

Watson    V.  Walker,  23  N.   H.  471,  Rep.  1114 ;  Gillis  v.  Wilmington,  O. 

496;  Buttrick  v.  Allen,  8  Mass.  278;  &  E.  C.  R.  Co.,  108  N.  C.  441. 

Spaulding  v.  Vincent,   34   Vt   501,  *  Adams  v.  Guice,  30  Miss.  397. 

504 ;  Delafield  v.  Hand,  3  Johns.  310,  » Blake  v.  Fash,  44  111.  302. 

313 ;  Packard  v.  Hill,  7  Cowen,  434,  «  Rex  v.  Gesburn,  5  East,  57. 
443. 
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Second.  Where  the  papers  are  voluminous,  and  it  is  only 
necessary  to  prove  their  general  results.' 

Third.  "Where  there  is  a  strong  presumption  of  law  in  favor 
of  the  existence  of  the  fact  which  the  writing  could  be  used 
to  sustain,  as  the  appointment  of  public  officers.^ 

Fourth.  Where  it  is  in  the  hands  of  the  opposite  party,  who, 
upon  proper  notice,  refuses  or  neglects  to  produce  it.' 

Fifth.  Where  the  original  writing  is  beyond  the  jurisdiction 
of  the  court,  or  is  lost  or  destroyed.'' 

Sixth.  Where  its  production  is  physically  impossible  or 
highly  inconvenient. 

If  a  stranger  is  served  with  a  subpcena  duces  tecum  to  pro- 
duce a  paper  in  his  possession  and  does  not  produce  the  docu- 
ment, and  has  no  lawful  excuse  or  justification  for  refusing  or 
omitting  to  do  so,  his  omission  does  not  entitle  the  party  to 
give  secondary  evidence  of  the  contents  of  the  document.* 

Sir  J.  Stephen,  in  his  Digest  of  the  Law  of  Evidence,^  lays 
down  the  following  rules  for  the  admission  of  secondary 
evidence,  viz. :  "  Secondary  evidence  may  be  given  of  the 
contents  of  a  document  in  the  following  cases:  When  the 
original  is  shown  or  appears  to  be  in  the  possession  or  power 
of  the  adverse  party,  and  when,  after  notice,  he  does  not 
produce  it;' when  the  original  is  shown  or  appears  to  be 
in  the  possession  or  power  of  a  stranger  not  legally  bound  to 
produce  it,  and  who  refuses  to  produce  it  after  being  served 
with  a  subpcena  duces  tecum,  or  after  having  been  sworn  as  a 
witness  and  asked  for  the  document  and  having  admitted  that 
it  is  in  court;'  when  the  original  has  been  destroyed  or  lost, 
and  proper  search  has  been  made  for  it,'  the  loss  may  be 
proved  by  an  admission  of  the  party  or  his  attorney ;  "  when 

'      1  Meyer  v.  Lefton,  2  Stark.  374.  nerv.  Yates,  16  How.  (U.  S.)  14,  26; 

2  Berryman  v.  Wise,  4  T.  E.  366.  Hanson  v.  Eustace's  Lessee,  3  How. 

3Portier  v.   Barclay,  15  Ala.  439;  (U.S.)  653,  708;  Riggs  v.   Taylor,  9 

Weeks  v.  Lyon,  18  Barb.  580 ;  Dean  Wheat.  483,  486. 

V.  Herder,  15  Tex.  298.  e  Miles  v.   Eddy,   6  C.  &  P.   733 ; 

4  Pendeny  v.  Crescent  Life  Ins.  Co.,  Marston  v.   Downes,  1  A.  &  E.  31 ; 

31  La.  Ann.  410,  Brandt  v.  Klein,  17  Johns.  335 ;  Rush 

6  Bull  V.  Loveland,  10  Pick.  9 ;  Rex  v.  Sowerwine,  3  H.  &  J.  97. 

V.  Llanfaethly,  3  E.  &  B.  940.  9 1  Ph.  Ev.,  §  452 ;  2  Ph.  Ev.,  §  281 ; 

«  Art  71.  T.  E.  (from  Greenl.),  §299. 

7  Rex  V.Watson,  2  T.  R.  301 ;  Tur-       "R  v.  Haworth,  4  U.   &  P.  254; 
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the  original  is  of  such  a  nature  as  not  to  be  easily  movable,^ 
or  is  in  the  possession  of  a  person  living  beyond  the  jurisdic- 
tion of  the  court ;  ^  when  the  document  is  required  or  author- 
ized by  law  to  be  i-egistered,  and  a  certified  copy  from  the  reg- 
istry is  made  evidence  by  statute;^  when  the  original  is  a 
document  for  the  proof  of  which  special  provision  is  made 
by  statute  or  any  law  in  force  for  the  time  being;  *  when  the 
originals  consist  of  numerous  documents  which  cannot  con- 
veniently be  examined  in  court,  and  the  fact  to  be  proved  is 
the  general  result  of  the  whole  collection,  provided  that  that 
result  is  capable  of  being  ascertained  by  calculation."  '  Any 
secondary  evidence  of  a  document  is  admissible  if  it  is  the  best 
evidence  obtainable.*  In  some  cases  proof  must  be  made  by 
copies  duly  authenticated  as  prescribed  by  statute.  In  other 
cases,  evidence  may  be  given  as  to  the  general  result  of  the 
documents  by  any  person  who  has  examined  them,  and  who 
is  skilled  in  the  examination  of  such  documents.  Questions 
as  to  the  existence  of  facts  rendering  secondary  evidence  of 
the  contents  of  documents  admissible  are  to  be  decided  by 
the  judge ; '  unless,  in  deciding  such  a  question,  the  judge 
would,  in  effect,  decide  the  matter  in  issue. 

§  17.  When  writing  need  not  be  produced  or  accounted 
for. —  Oral  evidence  of  the  contents  of  a  writing,  if  collateral 
to  the  issue  involved,  is  competent  without  reference  to  the 
existence  of  the  intrument  itself;^  and  where  the  writing  is 

Taylor  V.  Riggs,  1  Pet  591,  596 ;  Pat-  s  Roberts   v.   Doxen,   Peake,   116; 

terson  v.  Winn,  5  id.  333,  340,   343 ;  Meyer  v.  Sefton,  3  Stark.  376 ;  Bos- 

Riggs  V.  Taylor,  9  Wheat.  581,  596.  ton  &  W.  E.  E.  Corp.  v.  Dana,  1  Gray, 

1  Mortimer  v.  McCallan,  6  M.  &  W.  83,  104 ;  Burton  v.  Driggs,  30  Wall. 
67,  68 ;  Bruce  v.  Nicolopulo,  11  Ex.  135,  136. 

133;    N.   Brookfield  v.  Warren,   16  SMunn  v.  Godbold,   3  Bing.   397; 

Oray,  171,  174.  E.  v.  Castleton,  7  T.  R.  386;  Butler  v. 

2  Alivon  V.  Furnival,  1  C,  M.  &  E.  Maples,  9  Wall.  766,  778 ;  Page  v. 
377,  391-93;  Burton  v.  Driggs,  30  Page,  16  Pick.  368;  1  Whart.  Ev., 
Wall.  135, 134 ;  Sheppard  v.  Giddings,  §  141.  But  see  Cornett  v.  Williams, 
23  Conn.  383 ;  Bowman  v.  Sanborn,  30  Wall.  336,  346. 

5  Fost.  87,  113.  7  stowe  v.  Querner,  L.  E.  5  Exch. 

3  Patterson  V.  Winn,  5  Pet.  333, 341 ;  155 ;  Taylor  v.  Eiggs,  1  Pet.  591,  597 ; 
Smith  V.  United  States,  id.  393,  399.    Minor  v.  Tillotson,  7  id.  99. 

*  Barney  v.  Schneider,  9  Wall.  348 ;  s  RogM-s  v.  Crook  (Ala.),  12  8.  Rep. 
Raymond  v,  Longworth,  4  McLean,    108.  ^ 

481,  483. 
9 
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'  collateral  to  the  question  in  issue  it  need  not  be  produced. 
Thus,  where  the  action  is  to  recover  the  amount  of  a  deposit 
in  a  bank,  a  party  can  testify  as  to  the  amount  of  a  draft 
deposited  without  producing  the  draft  or  laying  a  foundation 
for  parol  evidence.'  The  same  rule  prevails  when  the  action 
is  not  directly  upon  the  agreement,  for  non-performance  of  it ; 
or  where  the  action  is  for  the  plaintiff's  share  of  money  had 
and  received  by  the  defendant  under  a  written  security  for  a 
debt  due  to  them  both.  So  where  a  written  instrument  has 
accomplished  its  purpose,  and  has  been  given  up  to  the  maker, 
the  presumption  is  that  it  has  been  destroyed,  as  there  was  no 
longer  any  necessity  or  reason  for  preserving  it.  In  such 
cases,  the  law  permits  secondary  evidence  of  the  contents  of 
written  instruments.^  So  parol  evidence  of  the  posting  of 
notices  pf  sale  is  admissible.  The  rule  requiring  the  produc- ' 
tion  of  the  writing  itself  as  the  best  evidence  does  not  extend 
to  mere  notices  or  to  matters  collateral.'  Plaintiff  may  tes- 
tify to  his  ownership  of  real  estate,^  or  stock.^  No  notice  to 
produce  an  instrument  is  necessary  when,  from  the  nature  of 
the  action,  the  party  must  know  that  he  will  be  charged  with 
the  possession  of  it.*  Thus,  in  an  action  for  trover  for  the 
conversion  of  a  note  or  other  writing,'  or  in  a  prosecution 
for  stealing  a  document,  and  in  an  action  for  not  delivering  a 
telegram  or  written  instrument,  no  notice  to  produce  is  neces- 
sary.^ A  notice  need  not  be  given  to  the  opposite  party  to 
produce  a  paper  of  which  he  has  fraudulently  or  forcibly  ob- 
tained possession ;  nor  where  the  party  or  his  attorney  has 
admitted  the  loss  of  the  paper.' 

§  18.  SufBciency  of  search,  etc. —  The  burden  of  showing 
the  loss  of  a  written  instrument  is  upon  the  party  seeking  to 
introduce  secondary  evidence.  He  must  establish  its  loss  by 
proof  that  he  has  made  diligent  but  unavailing  search  for  the 

1  Bowen  v.  Nat  Bank  of  Newport,  ^  Wolfe  v.  Underwood  (Ala),  13  S. 
11  Hun,  226.  Eep.  234 

2  Chrysler  v.  Renois,  43  N.  Y.  212.  « Reliance  Lumber  Co.  v.  Western 

3  McMillan  v.  Baxley,  113  N.  C.  578 ;  Union  Tel.  Co.,  58  Tex.  394 ;  44  Am. 
Lavretta  v.  Halcombe  (Ala.),  13  S.  Rep.  633 ;  Forward  v.  Harris,  30  Barb. 
Rep.  789.  338 ;  State  v.  Mayberry,  48  Me.  318. 

*  Chicago,  St  P.,  M.  &  O.  R.  Co.  v.        '  Hays  v.  Riddle,  1  Sandf.  348. 
Gilbert,  53  Fed.  Rep.  711.  "  «  Dana  v.  Conant  30  Vt  246. 

9  How  V.  Hall,  14  East,  276. 
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paper  in  places  where  it  would  be  most  likely  to  be  found,  and 
the  degree  of  dillgende  necessary  to  be  shown  must  depend 
upon  the  value  and  importance  of  the  lost  document.^  But  it 
is  sufficient  if  he  has  in  good  faith  exhausted  in  a  reasonable 
degree  all  the  sources  of  information  and  means  of  discovery 
which  the  nature  of  the  case  would  naturally  suggest.*  If  the 
instrument  was  executed  in  duplicate,  due  diligence  must  be 
shown  to  ascertain  whether  any  counterpart  exists,  and  if  so, 
to  obtain  it  to  be  used  upon  the  trial.'  Where  it  may  be  in 
either  of  two  or  more  places,  all  the  places  should  be  searched ; 
and  if  it  be  in  the  custody  of  either  of  two  or  more  persons, 
inquiry  should  be  made  of  all  of  them.*  The  search  should  have 
been  made  as  recent  as  possible.' 

§  19.  Notice  to  produce  —  Document,  necessary  when. — ■ 
To  render  admissible  secondary  evidence  of  a  writing  which 
goes  to  make  up  direct  proof  of  the  issues,  it  must  be  shown 
that  every  legitimate  effort  to  produce  the  original  has  been 
exhausted.'  The  party  offering  it  must  show  the  loss  or  de- 
struction of  the  original,  and,  if  it  appears  to  be  in  the  hands 
of  the  adverse  party,  that  he  has  given  notice  to  produce  the 
original.''  It  is  no  ground  for  excluding  a  party's  testimony 
as  to  the  contents  of  a  writing  that  it  has  been  negligently 
destroyed  by  the  party  who  offers  its  contents  in  evidence.' 
The  burden  is  upon  the  party  seeking  to  make  use  of  second- 
ary evidence  to  establish  either  that  the  paper  is  beyond  the 
jurisdiction  of  the  court  or  that  it  is  lost  or  destroyed,'  even 
though  a  copy  is  set  out  in  the  pleading.^"    And  as  a  general 

1  Pierce  v.  Wallace,  18  Cal.  165;  497;  Gonzalis  v.  State,  31  Tex.  Or. 
Prettyman  v.  Wallace,  34  111.   175 ;    Eep.  508. 

Vorhees  v.  Dorn,  51  Barb.  580;  Poe  SRodgers  v.   Crook   (Ala.).  -13    S. 

V.  Darrah,  20  Ala.   288 ;  Simpson  v.  Rep.  108. 

Norton,  45  Me.  281.  9  Foster  v.  State,  88  Ala  182 ;  Sun- 

2  Holbroke  v.  School  Trustees,  28  day  v.  Thomas,  26  Ga.  237 ;  Shorter 
111.  187 ;  Sellers  v.  Carpenters,  83  Me  v.  Cunningham,  87  Cal.  209 ;  Heller 
485 ;  Kidder  v.  Blaisdall,  45  id.  461.  v.  Peters,  140  Pa.  St   648 ;   Rea  v. 

8  Poignard  v.  Smith,  8  Pick.  373.  Jafifray,  82    Iowa,  281 ;    Martin    v. 

*  Taylor  on  Ev.  307.  Cooper,  87  Cal.  97. 

5  Porter  v.  Wilson,  13  Pa.  St.  641.  lOCoffing    v.    Carnahan,    127   Ind. 

6  Brooks  V.  McMeekin,  87  S.  C.  385.  ,427 ;  Kuhra  v.  Schwartz,  83  Mo.  App. 

7  Roberts  v.  Dixon,  50  Kan.  436;  610;  Mugge  v.  Adams,  76  Tex.  448; 
Scanlon  v.  Hodges,  53  Fed.  Rep.  354 ;  State  v.  Thomson,  79  Iowa,  708 ; 
Kleiman  v.  Geiselmann,  45  Mo.  App.  Canal  &  I.  Co.  v.  Dunbar,  80  Cal.  530. 
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rule,  secondary  evidence  of  the  contents  of  a  document  may 
not  be  given,  unless  the  party  purposing  to  give  such  second- 
ary evidence  has,  if  the  original  is  in  the  possession  or  under 
the  control  of  the  adverse  party,  given  him  such  notice  to 
produce  it  as  the  court  regards  as  reasonably  sufficient  to  en- 
able it  to  be  produced ;  ^  or  has,  if  the  original  is  in  the  pos- 
session of  a  stranger  to  the  action,  served  hira  with  a  subpmna 
duces  tecum  requiring  its  production.^  If,  a  stranger  so  served 
does  not  produce  the  document,  and  has  no  lawful  justifica- 
tion for  refusing  or  omitting  to  do  so,  his  omission  does 
not  entitle  the  party  who  served  him  with  the  subpoena  to 
give  secondary  evidence  of  the  contents  of  the  document.' 
Such  notice  is  not  required  in  order  to  render  secondary  evi- 
dence admissible  in  any  of  the  following  cases : 

(1)  When  the  document  to  be  proved  is  itself  a  notice.* 

(2)  "When  the  action  is  founded  upon  the  assumption  that 
the  document  is  in  the  possession  or  power  of  the  adverse 
party  and  requires  its  production.' 

(3)  "When  it  appears  or  is  proved  that  the  adverse  party 
has  obtained  possession  of  the  original  from  a  person  sub- 
poenaed to  produce  it.^  ' 

(4:)  When  the  adverse  party  or  his  agent  ha?  the  original  in 
court.' 

Non-residence  of  person  to  whom  a  letter  was  addressed 
is  insufficient  to  render  parol  evidence  of  its  contents  ad- 
missible in  the  absence  of  any  effort  to  procure  the  letter.^ 
But  a  letter-press  copy  is  admissible  in  evidence  where  the 
original  letter  is  shown  to  be  beyond  the  court's  jurisdiction.' 

1  Com.    V.    Emery,    3    Gray,    80 ;  Conant,  30  Vt  246,  357 ;  McLean  v. 

Turner  v.  Yates,  16  How.  (U.  S.)  14;  Hertzog,  6  S.  &  R.  154. 

Dwyer  v.  Collins,  7  Ex.  648.  6  Leeds  v.  Cook,  4  Esp.  256. 

2 1  Whart.  Ev.,  §  150 ;  Brandt  v.  7  Dwyer  v.  Collins,  1  Ex.  639 ;  Mc- 

Clein,   17    Johns.   335 ;    Newton    v.  Pherson  v.  Rathbone,  7  Wend.  316, 

Chaplin,  10  C.  B.  56.  319 ;  Rhoads  v.  Selin,  4  Wash.  (D.  C.) 

3  Bull  V.  Loveland,  10  Pick.  9,  14;  715,  718. 

R.  V.  Llanfaethly,  3  E.  &  B.  946.  s  Kiscfiner  v.  Loughlin  (N.  M.),  38 

4  Eagle  Bank    v.  Chapin,  8  Pick.    Pao.  Rep.  505. 

180, 183;  Marrow  v.  Commonwealth,        9  Smith  v.  Traders'  Nat.  Bank,  83 

48  Pa.  St  305,  308.  Tex.  368 ;  .Magee  v.  Herman  (Minn.), 

6  How  V.  Hall,  14  East,  347;  Hays    53  N.  W.  Rep.  909;  Sulphur  Springs 

v.  Riddle,  1  Sandf.  348,  351 ;  Dana  v.     F.  Nat.  Bank  v.  Willis  (Tex.),  18  S. 

W.  Repi  205. 


BEST   ASD    8EC0NDABY   EVIDENCE.  133 

§  20.  Notice  to  produce  —  Sufficiency  of,— Where  any 
paper  is  in  the  possession  or  under  the  control  of  the  adverse 
party,  a  reasonable  notice  must  be  served  upon  him  or  his  at- 
torney to  produce  it,  and  secondary  evidence  of  its  contents, 
cannot  be  given  unless  such  party  neglects  or  refuses  to  pro- 
duce it  after  such  notice.^  The  sufficiency  of  the  notice  both, 
as  to  matter  and  time  rests  in  the  discretion  of  the  court 
in  view  of  all  the  circumstances.  One  notice  given  in  the 
same  case  is  enough  although  the  action  is  tried  several  tiraes.^ 
The  notice  must  specify  the  paper  desired  with  certainty. 
But  a  notice  to  produce  all  letters  written  by  defendant  to 
plaintiff  relating  to  the  matters -in  dispute  between  certain 
dates  is  sufficient.'     ' 

§  31.  Effect  of  notice. —  In  order  to  render  a  notice  opera- 
tive to  let  in  secondary  evidence,  it  must  be  shown  that  the 
original  instrument  is  in  the  hands  of  the  opposite  party.  If 
the  party  refuses  to  produce  the  paper  he  cannot  afterwards 
use  the  original  either  to  contradict  the  secondary  evidence,'' 
or  to  refresh  the  memory  of  witnesses,  or,  it  seems,  for  any 
purpose,  but  is  in  effect  bound  by  any  legal  and  satisfactory 
evidence  given  on  the  other  side  relating  thereto.  But  in  all 
eases  the  party  offering  secondary  evidence  must  prove  the 
original  in  like  manner  as  if  he  himself  had  produced  it.  If, 
however,  the  person  producing  it  is  a  party  to  tlie  instrument 
or  claims  a  beneficial  interest  under  it,  it  is  prima  facie  to  be 
taken  to  be  duly  executed,  and  may  be  read  without  proof  of 
its  execution.'  Notice  to  produce  a  document,  and  inspection 
thereof  when  produced  by  the  other  party,  are  not  enough  to 
make  it  evidence."  It  was  formerly  held  to  be  the  general 
rule  in  some  states  and  in  England  that  when  a  book  or  docu- 
ment is  produced  on  notice,  and  the  party  giving  the  notice 
inspects  it,  it  becomes  evidence  in  the  case  and  may  be  used 
as  such  if  material.'    But  whatever  may  have  been  the  ancient 

>  Cooper  V.  Granberry,  33  Miss.  117 ;  *  Thompson  v.  Hodgdon,  13  Ad.  & 

Blight  V.  Young,  15  Ala.  113.  E.  135. 

2  Jackson  v.  Shearman,   6  Johns.  ^  Betts  v.  Badger,  13  Johns.  323 ; 

19 ;  Cummings  v.  McKinney,  5  111.  Jackson  v.  Kingsley,  17  id.  157. 

57 ;  Hope  v.  Beaden,  17  Q.  B.  309.  6  Smith  v.  Rentz,  131  N.  Y.  169. 

'Waldron  v.  Donison,   11  Wend.  'Long   v.    Drew,    114    Mass.    77; 

65 ;    Gardner   v.   Wright,   15    L.   T.  Blake  v.  Russ,  83  Me.  360 ;  Calvert  v. 

(N.  S.)335.  Flower,  7  C.  &  P.  386;   Jordan  v. 
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rule  in  England  upon  the  subject,  we  do  not  understand  the 
rule  to  be  general  at  the  present  time.  The  courts  of  Mas- 
sachusetts, Maine  and  Delaware  seem  to  have  followed  the 
supposed  English  rule  on  the  subject.^  The  party  calling  for 
books  and  papers  would  be  subjected  to  great  hazard  if  an 
inspection  merely,  without  more,  would  make  them  evidence 
in  the  case.  That  rule  tends  rather  to  the  suppression  than 
to  the  ascertainment  of  truth,  and  the  opposite  rule  is,  as  it 
seems  to  us,  better  calculated  to  promote  the  ends  of  justice. 
The  production  of  books  and  papers  on  notice  is  the  volun- 
tary act  of  the  party.  If  he  refuses,  it  may  authorize  the 
other  party  to.  give  secondary  evidence  of  their  contents, 
which  the  party  having  possession  cannot  then  answer  by 
producing  them.^  The  effect  of  a  refusal  to  produce  papers 
is  that  parol  evidence  of  their  contents  may  be  given ;  and  if 
such  secondary  evidence  is  imperfect,  vague  and  uncertain  as 
to  dates,  sum,  etc.,  every  intendment  and  presumption  shall 
be  against  the  party  who  might  remove  all  doubt  by  produc- 
ing the  highest  evidence.^  When  an  objection  is  made  to 
secondary  evidence  of  the  contents  of  a  writing,  the  objector 
must  not  only  prove  the  existence'  of  better  evidence  but  also 
that  it  was  known  to  the  other  party  in  time  to  have  pro- 
duced it  on  the  trial.* 

§  32.  Secondary  evidence  —  How  proved. —  As  a  general 
rule  there  are  no  degrees  in  secondary  evidence.'  Satisfac- 
tory evidence  of  the  contents  of  the  writing  must  be  pro- 
duced. Where  a  copy  is  offered  its  accuracy  must  be  shown; 
but  a  copy  of  a  letter  taken  by  a  copying  machine,  although 
still  only  a  copy,  will  be  presumed  to  be  correct.*  An  office 
copy,  *.  (S.,  one  made  by  the  officer  having  the  custody  of  the 
document,  in  the  same  court  and  in  the  like  cause,  is  equiva- 
lent to  the  original  document  of  which  it  is  a  copy.  A  writ- 
ten proposition  accepted  with  parol  modification  is  the  best 

Wilkins,  3  Wash.  C.  C.  482 ;  Penaker  'Jewell    v.   Center,  25   Ala.  498; 

&  C.  Con.  V.  Lamson,  4  Shep.  224.  Merwin  v.  "Ward,  15  Conn.  377. 

1  Clark  V.  Fletcher,  1  Allen,  53.  <  Minneapolis  Times  Co.  v.  Nimocks, 

2  Carradine  v.  Hotchkiss,  120  N.  Y.  55  N.  W.  Eep.  456. 

608 ;  31  N.  Y.  State  Rep.  951 ;  Smith        5  Carpenter  v.  Dame,  10  Ind.  135. 
V.  Rentz,  131  N.  Y.  169 ;  43  N.  Y.        '  Hagedorn  v.  Reed,  3  Camp.  37T 
State  Rep.  879. 
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evidence  of  so  much  of  the  resulting  contract  as  the  writing 
contains.'  A  book  purporting  to  contain  all  the  ordinances  of 
a  city  or  town,  and  shown  to  be  in  the  custody  of  the  corpora- 
tion, is  evidence  of  itself.^  Where  permitting  comparison  of  a 
disputed  handwriting  with  any  writing  proved  to  the  satisfac- 
tion of  the  court  to  be  genuine  is  allowed,  it  is  proper  to 
admit  for  comparison  signatures  proved  by  persons  who  had 
on  other  occasions  seen  the  writing  of  the  person  whose  sig- 
nature the  one  in  controversy  purported  to  be.''  A  deed  over 
thirty  years  old,  coming  from  proper  custody,  under  whiclv 
title  has  been  asserted,  may  be  admitted  in  evidence  without 
further  proof ;  *  and  this  is  the  rule  although  it  may  not  have 
been  properly  authenticated  for  record.' 

§  23.  Sufficiency  of  secondary  evidence. —  Not  only  must 
the  party  offering  secondary  evidence  of  a  paper  prove  that 
such  paper  once  existed,  and  that  its  contents  were  such  as  to 
sustain  the  material  allegations  in  support  of  which  it  is 
offered,*  but  also  its  due  execution,'  genuineness,*  and  its  loss 
•or  destruction  without  culpability  on  his  part ;  ^  and  he  must 
also  repel  every  inference  of  fraudulent  intent  in  its  destruc- 
tion." He  must  prove  its  destruction  positively,  or  that  it  has 
been  thrown  aside  as  useless ;  '^  or  that  its  destruction  was  the 
result  of  an  accident,  or  was  without  the  consent  of  the  party 
who  seeks  to  show  its  contents.  "When  it  appears  that  the 
best  evidence  has  been  voluntarily  and  intentionally  destroyed, 
all  inferior  evidence  of  its  contents  will  be  rejected.    But  if 

lOhio  S.  R  Co.  V.  Morey,  47  Ohio  strong,  84  Tex.  167;  Ballard  v.  Car- 

St  33.  michael,  83  id.  355 ;   McClaskey  v. 

2  Boone  v.  Alexander  City  (Ala,),  7  Barr,  47  Fed.  Rep.  154 

S.  Eep.  437;   Abbott  v.  Stanley,  77  ^Gillis  v.  Wilmington,  O.  &  E.  G 

Tex.  309.  E.  Co.,  108  N.  C.  441. 

s  McKay  v.  Lasher,  131  N.  Y.  477 ;  '  Atwell  v.  Lynch,  38  Mo.  519 ;  Tay- 

31  N.  T.  State  Eep.  690.  lor  on  Ev.,  §  316. 

iQ'Donnellv.  Johns,  76  Tex.  363.  SHuckenstein  v.  Kelly  &  J.   Co., 

5  Frost  V.  Wolf,  77  Tex.  455 ;  Hill  139  Pa.  St  301 ;  Bone  v.  State,  86  Ga. 

V.  Taylor,  id.  395 ;  Sanger  v.  Merritt,  108 ;  Yost  v.  Mensch,  141  Pa.  St  78. 

130  N.  Y.  109;  80  N.  Y.  State  Eep.  9  Adams  v.  Guice,  30  Miss.  397. 

870;  Cable  v.  Cable,  146  Pa.  St  451;  w  Blake  v.  Frost  44  111.  103;  Smith 

James  v.  Sammis,  133  N.  Y.  339;  43  v.  Holyoke,  113  Mass.  517;  Randolph 

N.  Y.  State  Rep.  910 ;  Grain  v.  Hunt-  v.  Lane,  57  Ind.  115. 

ington,    81    Tex.    614;    Caltrane    v.  "  Bagley  v.  Mickle,  9  Cal.  430. 
Lamb,  109  N.  C.  309 ;  McKay  v.  Arm- 
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the  destruction  was  made  upon  an  erroneous  impression  of  its. 
effect,  secondary  evidence  will  be  allowed.^  There  are  no  de- 
grees of  secondary  evidence  so  as  to  require  a  part}''  authorized, 
to  resort  to  it  to  choose  one  class  of  such  evidence  rather  than 
another.^  A  certified  copy  of  records,  books  or  papers  in 
offices  are  evidence  equally  with  the  original  thereof.'  The- 
original  of  a  deed  duly  recorded  need  not  be  produced.*  If 
an  original  conveyance  is  a  record  of  another  state  and  can- 
not be  produced,  a  copy  shown  to  be  a  true  copy  of  the  record 
is  admissible.^  An  order  used  twelve  years  before  the  trial 
will  be  presumed  to  be  lost.^  The  contents  of  a  letter  writ- 
ten to  a  person  residing  in  another  state  may  be  proven  by 
secondary  evidence  without  proving  its  loss  or  destruction.^ 
"Where  a  dying  declaration  is  made  and  reduced  to  writing 
and  sworn  to  by  the  declarant,  but  the  accused  procures  the 
rejection  of  the  writing,  he  cannot  object  to  oral  testimony 
detailing  what  deceased  then  said,  provided  it  is  shown  that 
the  statement  was  made  under  the  conditions  necessary  to 
render  a  statement  admissible  as  a  dying  declaration.^  A 
copy  of  a  message  sent  by  telegraph  is  not  competent  evi- 
dence, unless  the  original  dispatch,  left  at  the  transmitting 
office,  is  shown  to  have  been  destroyed  or  lost,  or  that  the 
original,  and  the  office  from  which  it  was  sent,  are  beyond 
the  jurisdiction  of  the  court.  This  may  be  understood,  how- 
ever, as  applying  only  to  cases  where  the  telegram  is  relied 
upon  to  sustain  the  action  or  to  establish  a  substantial  fact.*' 
The  message  must  be  shown  to  have  been  sent  by  the  party 
from  whom  it  purports  to  have  come,  either  by  proof  that  it 
was  in  his  handwriting  or  that  it  was  sent  by  his  direction  or 
authority.'"  But  it  is  evident  that  this  rule  cannot  have  gen- 
eral application,  as  there  are  instances  in  which  the  message 
received  must  be  deemed  the  original ;  and  in  all  cases  where 

1  Stoddard  v.   Mix,   14  Conn.   13;        6  Daniels  v.  Smith,  130  N.  Y,  696; 
Rhode  V.  McLean,  101  III.  467.  28  N.  Y.  State  Rep.  351. 

2  Com.  V.  Smith,  153  Mass.  97.  ■?  Manning  v.  Maroney,  87  Ala.  563 : 

3  Culver  V.  Uthe,   133  U.  S.  655 ;  13  Am.  St  Rep.  67. 

Robertson  v.  Du  Bose,  76  Tex.  1.  8  Hines  v.  Com.,  11  Ky.  L.  Rep.  865.. 

4  Keller  v.Ashford,  133  U.  S.  610;        9  Smith  v.  Easton,  54  Md.  138;  39- 
Lasatere  v.  Van  Hook,  77  Tex.  650 ;    Am.  Rep.  355. 

Texas  M.  Pres.  Co.  v,  Locke,  74  id.  'i"  United  States  v.  Babcock,  3  Dill. 
370.  (U.  S.)  576;  Whilden  v.  Merchants'^ 

6  Frost  V.  'Wolf,  77  Tex.  455.  Bank,  64  Ala.  1. 
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the  company  can  be  considered  the  agent  of  the  sender,  the 
message  as  received,  in  aU  questions  between  the  sender  and 
the  person  receiving  it,  is  treated  as  the  original.' 

§  24.  Memoranda, —  The  memorandum  of  a  witness  becomes 
evidence  only  wheo  he  verifies  it  as  having  been  true  when 
made,  has  since  forgotten  the  transaction,  and  is  not  able  to 
recall  it  after  examining  the  memorandum  so  as  to  state  it 
from  memory.^  The  stubs  of  a  check-book  are  competent  as 
tending  to  show  payment  of  a  debt.'  Mortuary  tables  are 
evidence  to  show  the  expectancy  of  life.*  Standard  mortality 
tables  are  admissible  in  evidence  to  show  the  probable  dura- 
tion of  life  of  a  healthy  person,  and  are  to  be  weighed  with 
other  evidence,  such  as  his  physical  condition,  general  health, 
vocation,  habits,  and  the  like,  in  an  action  for  personal  in- 
juries.^   Ballots  and  ballot-boxes  are  competent  evidence.^ 

§  25.  Oral  proof  of  the  conteats  of  a  deposition. —  Where 
a  person  is  examined  before  a  court  or  officer,  and  his  deposi- 
tion is  reduced  to  writing  and  signed  by  the  affiant,  such  depo- 
sition is  the  best  evidence  of  the  witness'  statement ;  and  no 
statement  made  by  him  and  not  contained  therein  is  part 
thereof.  If  such  witness  is  examined,  and  his  examination 
reduced  to  writing  and  not  subscribed  by  him,  undoubtedly 
any  person  who  heard  his  examination  could  testify  to  any 
statements  made  by  him,  and  such  written  examination  would 
not  be  the  primary  evidence.  So  any  person  who  hears  a 
witness  testify  upon  a  trial,  although  the  evidence  is  taken 
down  by  a  stenographer,  may  undoubtedly  testify  to  state- 
ments made  by  the  witness.  But  when  the  examination  is 
reduced  to  writing  and  read  over  to  and  subscribed  by  the 
witness  for  the  purpose  of  making  an  accurate  and  reliable 
record  of  the  evidence  given  by  him,  then  the  examination 

1  Weaver  v.  Wood,  36  N.  Y.  307.         Mich.  513;  Lincoln  v.  Smith  (Neb.), 

2  Pinkham  v.  Bento,  67  N.  H.  687 ;    45  N.  W.  Rep.  41. 

Coffey  V.  Lyons,  32  N.  Y.  State  Rep.  5  Richmond  &  D.  E.  Co.  v.  Hissong 

66;    Ayers   v.  Harris,  77  Tex.  108;  (Ala),   13    S.   Kep.   209;    Mary   Lee 

Passmore  v.  Passmore,  60  Mich.  463.  Coal  Co.   v.   Chambliss,  53  Am.  & 

SMcGinty    v.   Henderson,   41  La.  Eng.    R.    Cas.    254;     Townsend   v. 

Ann.  383.  Briggs  (Cal.),  82  Pac.  Rep.  307 ;  Green 

4  North  Eastern  R.  Co.  v.  Chandler  v.  Louisville  &  N.  R.  Co.,  14  Ky.  L 

(Ga.),  10  S.  E.  Rep.  586;  Gorman  v.  Rep.  876. 

Minneapolis  &  St,  L.  R.  Co.,  78  Iowa,  «  GiIjsqa  v.  Trinity  County,  80  Cal. 

508 ;  Hunn  v.  Michigan  C,  R,  Co.,  78  359 ;  Hunnicutt  v.  State,  75  Tex.  233. 


138  EDLES   OF   EVIDENCE. 

thus  subscribed  is  the  primary  evidence,  and  it  would  violate 
the  fundamental  rules  of  evidence  to  permit  witnesses  to  be 
called  and  give  from  their  memory  evidence  of  statements 
thus  made.'  A  referee  having  in  his  possession  an  examina- 
tion made  by  him  of  a  judgment  debtor  in  supplementary 
proceedings  which  was  reduced  to  writing  and  read  to  and 
subscribed  by  the  debtor  cannot  testify  to  the  latter's  state- 
ments upon  such  examination,  the  written  examination  itself 
being  the  best  evidence.^  And  a  witness  cannot  refresh  his 
memory  by  the  use  of  a  copy  of  memoranda  made  by  him, 
without  accounting  for  the  absence  of  the  original.'  So  where 
an  auctioneer's  memorandum  becomes  important,  the  original 
alone  is  sufficient  to  establish  the  sale,  and  a  mere  copy  thereof 
is  not  admissible. 

§  26.  Demonstrative  evidence. —  Evidence  by  experiment 
or  demonstrations  is  proper  when  they  are  made  under  simi- 
lar conditions  and  like  circumstances  to  those  existing  in  the 
case  at  issue ;  *  and  whether  articles  proposed  to  be  exhibited 
in  court  are  too  cumbrous  or  not  is  a  question  within  the 
discretion  of  the  presiding  judge.'  Thus,  on  the  prosecution 
for  the  theft  of  a  cow,  pieces  of  ears  and  dew  laps  cut  from 
some  cow,  and  a  hide  sold  by  defendant,  are  admissible  in 
evidence  for  the  purpose  of  identifying  an  animal  which  the 
evidence  showed  he  had  killed.*  On  a  prosecution  for  rape 
the  under-clothing  which  prosecutrix  claims  was  on  i:er  person 
and  torn  by  defendant  is  competent.''  So  is  clothing  worn  by  de- 
ceased on  a  prosecution  for  shooting.^  So  a  matron  may  make 
an  examination  of  a  woman  suing  for  divorce  on  the  ground 
of  malformation  or  abnormal  physical  proportions,  amounting 
to  ph3'sical  incapacit}''."  A  map  or  diagram,  or  picture,  ver- 
ified as  a  correct  representation  of  physical  objects,  is  admis- 

'  People    V.   Hinohman,   75  Mich.  '  Jackson  v.  Pool,  91  Term.  448. 

587 ;  Kain  v.  Larkin  et  al.,  131  N.  Y.  «  State  v.  Crow,  107  Mo.  341 ;  Title 

300 ;  43  N.  Y.  State  Rep.  197.  v.  State,  30  Tex.  App.  597 ;  Michael 

2  Kain  v.  Larkin,  131  N.  Y.  800 ;  43  v.  State,  94  Ala.  68 ;  State  v.  Robin- 
N.  Y.  State  Rep.  197.  son,  35  S.  C.  340;  Richards  v.  State, 

3  Byrnes  V.  Pacific  Exp.  Co.  (Tex.),  82  Wis.  172;  People  v.  Wright,  89 
15  S.  W.  Rep.  46 ;  Seattle  Land  Co.  Mich.  70. 

V.  Day,  2  Wash.  451 ;  Alabama  M.  R.        '  MoMurrin  v.  Rigley  (Iowa),  45  N. 

Co.  V.  Coskey,  92  Ala.  254.  W.  Rep.  877. 

*  Leonard  v.  Southern  P.  Co.,  21        8  Levy  v.  State,  28  Tex.  App.  203. 
Oreg.  555.  » Anonymous  (Ala.),  7  S.  Eep.  100. 
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sible  in  evidence  for  the  use  of  the  witnesses  in  explaining 
their  evidence  and  to  enable  the  jury  to  better  understand  the 
case.'  So  a  map  of  a  building  set  on  fire,  and  of  the  adjoining 
and  surrounding  premises,  is  competent  on  a  prosecution  for 
arson.^  So  an  expert  witness  testifying  to  handwriting  may 
make  illustrations  on  the  blackboard,  before  the  jury,  for  the 
purpose  of  explaining  his  testimony.^  The  jury  maj'-  .be  al- 
lowed to  view  the  premises  in  dispute,*  but  it  is  always  a 
matter  in  the  discretion  of  the  court  whether  they  will  grant 
or  refuse  to  allow  the  jury  to  inspect  the  premises.'  In 
bastardy  the  child  may  be  exhibited  to  the  court  or  jury  in 
support  of  other  testimony.'  So,  on  a  trial  for  burglary,  a 
mask,  lantern,  and  other  implements  of  burglary  may  be  used 
to  enable  witnesses  to  describe  and  illustrate  the  appearance 
of  the  burglar  at  the  time  of  the  commission  of  the  offense. 
On  a  trial  for  homicide  a  bullet  taken  from  the  body  of  the 
deceased  is  competent  evidence.  A  pistol  and  cartridges  found 
on  the  person  of  the  defendant  accused  of  murder,  at  the  time 
of  his  arrest,  are  competent  evidence.' 

§  27.  Physical  examination -  In  an  action  for  personal 

injuries  the  plaintiff  may  exhibit  his  limbs  to  the  jury  for  the 
purpose  of  showing  their  condition;  and  a  physiciam  may 
exhibit  to  the  jury  the  plaintiff  in  his  then  condition,  and 
place  him  in  different  attitudes  for  the  purpose  of  enabling 
them  to  determine  the  extent  of  his  disability;'  and  a  party 
may  be  compelled  to  exhibit  his  alleged  injured  limbs  to  a 
jury.^  "When  a  plaintiff'  as  a  witness  in  an  action  for  an  injury 
exhibits  his  injured  member  as  a  part  of  his  direct  examina- 
tion, it  is  for  the  purposes  of  the  trial  made  the  property  of 

1  Adams  v.  State,  28  Fla.  511.  «  Crow  v.  Jordan,  49  Ohio  St.  655. 

2  People  V.  Cassidy,  133  N.  Y.  612 ;        ^  Com.  v.  Tibbetts,  157  Mass.  519. 
44  N.  Y.  State  Rep.  869.  8  Citizens'  Street  E.  Co.  v.  Willoeby 

3  McKay  V.  Lasher,  31  N.  Y.  State  (Ind.),  33  N.  E.  Rep.  627;  CunninR- 
Eep.  690 ;  121  N.  Y.  477 ;  Dryer  v.  ham  v.  Union  Pacific  R.  Co.,  4  Utah. 
Brown,  52  Hun,  321;  38  N.  Y.  State  206;  Hess  v.  Lowery,  132  Ind.  225; 
Rep.  695.  Townsend  v.  Briggs  (Cal.),  32  Pac. 

■•  Bedell  v.  Berkey,  76  Mich.  435 ;  Rep.  307. 

Topeka  v.  Martineau,  42  Kan.  387.  9  Graves  v.  Battle  Creek,  95  Mich. 

6  Stewart  v.  Cincinnati,  W.  &  M.  266;  Winner  v.   Lathrop,  51   N.  Y. 

E.  Co.,  89  Mich.  315 ;  St.  Louis,  A.  &  State  Rep.  258;  67  Hun,  511.     But 

T.  H.  R.  Co.  V.  Claunch,  41  111.  App.  see  Peoria,  D.  &  E.  R.  Co.  v.  Rice,  144 

592 ;  Andrews  v.  Youraans,  83  Wis.  111.  227. 
81. 
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the  court  and  opposite  party  for  the  purpose  of  cross-exam- 
ination, and  in  case  of  refusal  to  submit  to  an  examination  of 
such  injured  member  by  the  plaintiff,  his  evidence,  so  far  as 
that  exhibit  and  explanation  of  the  same  by  the  plaintiff  is 
concerned,  must  be  stricken  out  on  defendant's  motion.^ 

§  28.  Photographs,  etc. —  Courts  may  notice  judicially  that 
all  civilized  communities  rely  upon  photographic  pictures  for 
taking  and  presenting  resemblances  of  persons  and  animals, 
of  scenery  and  all  natural  objects,  of  buildings  and  other  arti- 
ficial objects.  It  is  of  frequent  occurrence  that  fugitives  from 
justice  are  arrested  on  the  identification  given  by  them.  They 
are  the  signs  of  the  thing  taken.  A  portrait  or  a  miniature 
taken  by  a  skilled  artist,  and  proven  to  be  an  accurate  like- 
ness, would  be  received  on  a  question  of  the  identity  or  the 
appearance  of  a  person  not  producible  in  court.  Photographic 
pictures  do  not  differ  in  kind  of  proof  from  the  pictures  of  a 
painter.  They  are  the  product  of  natural  laws  and  a  scien- 
tific process.^  It  is  true  that  in  the  hands  of  a  bungler,  who 
is  not  apt  in  the  use  of  the  process,  the  result  may  not  be 
satisfactory.  Somewhat  depends  for  exact  likeness  upon  the 
nice  adjustment  of  machinery,  upon  atmospheric  conditions," 
upon  the  position  of  the  subject,  the  intensity  of  the  light,  the 
length  of  the  sitting.  It  is  the  skill  of  the  operator  that  takes 
care  of  these,  as  it  is  the  skill  of  the  artist  that  makes  correct 
drawing  of  feature  and  nice  mingling  of  tints,  for  the  portrait. 
Most  of  evidence  is  but  the  signs  of  things.  Spoken  words 
and  written  words  are  symbols.  Once  a  deaf-mute,  born  so, 
was  presumed  in.  law  an  idiot ;  ^  but  later  days  look  upon  him 
as  not  incompetent  to  be  a  witness,  if  hp  in  fact  have  under- 
standing and  knows  the  nature  of  an  oath.*  He  is  now  taught 
to  give  ideas  to  his  fellow-men  by  signs,  and  his  deprivation 
of  some  of  the  common  faculties  of  humanity  does  not  exclude 
him  from  the  witness-box.  The  signs  he  makes  must  be  trans- 
lated by  an  interpreter  skilled  and  sworn.  So  the  signs  of 
the  portrait  and  the  photograph,  if  authenticated  by  other 
testimony,  may  give  truthful  representations.  When  shown 
by  such  testimony  to  be  correct  resemblance  of  a  person,  they 

1  Winner  v.  Lathrop,  67  Hun,  511 ;        31  Hale,  84 

51  N.  Y.  State  Rep.  258.  IRustou's  Case,  1  Leach  Or.  Cas. 

2  Bedell  v.  Berkley,  76  Mich.  435;    40a 
Keyes  v.  State,  133  Ind.  526. 
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may  be  shown  to  the  triers  of  the  facts,  not  as  conclusive,  but 
as  aids  in  determining  the  matter  in  issue, —  still  being  open, 
like  other  proofs  of  identity  or  similar  matter,  to  rebuttal  or 
doubt.  A  witness  who  speaks  to  personal  appearance  or 
identity  tells  in  more  or  less  detail  the  minutia  thereof  as 
taken  by  his  eye.  What  he  says  is  a  description  thereof  by 
one  mode  of  signs  —  by  words  orally  uttered.  If  his  testimony 
be  written  instead  of  spoken,  and  is  offered  as  a  deposition,  it 
is  a  description  in  another  mode  of  signs  —  by  words  written  ; 
and  the  value  of  that  mode,  the  deposition,  depends  upon  the 
accuracy  with  which  his  words  uttered  are  put  into  words 
written.  Now  if  he  has  before  him  a  portrait  or  a  photograph 
of  the  person,  and  it  shows  to  him  a  correct  copy  of  that  per- 
son, if  it  produce  to  his  view  a  correct  description,  which  he 
testifies  is  a  likeness,  why  may  not  that  be  given  to  the  jury 
as  a  description  of  the  person  by  the  witness  in  another  mode 
of  signs?  The  portrait  and  the  photograph  may  err,  and  so 
may  the  witness.  That  is  an  infirmity  to  which  all  human 
testimony  is  lamentably  liable.^  A  photograph  is  admissible 
in  evidence,  although  its  correctness  is  not  proved  by  the 
photographer  who  made  it,  where  a  person  familiar  with  the 
premises,  a  person  or  thing,  after  examining  it,  testifies  that 
it  correctly  describes  the  same  and  is  correct.^  So  it  seems 
that  a  photograph  of  the  scene  of  an  accident  is  admissible, 
although  the  situation  had  been  changed  before  it  was  taken.' 
So  photographs  of  premises  are  admissible  where  an  inspection 
of  the  premises  by  a  juror  is  proper  but  impracticable.*  Such 
photographs  may  be  used  by  witnesses  in  explaining  their 
testimony.^  A  photograph  of  a  defendant  is  competent  to 
show  that  he  wore  different  clothes  or  whiskers  at  a  prior 
time.* 

1  Albert!  v.  New  York,  L.  E.  &  W.  5  Ortiz  v.  State,  30  Fla.  856 ;  Turner 

R.  Co.,  118  N.  Y.  77 ;  37  N.  Y.  State  v.  Boston  &  M.  R.  Co.,  158  Mass.  261. 

Rep.  865.  ^  Com.  v.  Morgan,  34  N.  E.  Rep. 

2Rosevelt  Hospital  v.  New  York  458;  Com.   v.   Connors,   156  Pa.  St. 

El.  R.  Co.,  66  Hun,  633;  50  N.  Y.  147;  State  v.  Ellwood,  17  R  I.  763; 

State  Rep.  456.  United  States  v.  Pagliano,  54  Fed. 

sStott  V.  New  York,  L.  E.  &  W.  R.  Rep.    1001 ;    People  v.   Webster,  68 

Co.,  50  N.  Y.  State  Rep.  500.  Hun,  11;  53  N.  Y.  State  Rep.  233; 

i  Omaha  S.   R.  Co.  v.  Berson,  36  StOtt  v.  New  York  El.  R.  Co.,  50  N. 

Neb.  89.  "i.  Stat^  Eep  500. 
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I.    PAROL   EVIDENCE   CONCEENING   WRITINGS. 

§  1.  In  general. —  As  a  general  rule,  in  the  absence  of  latent 
ambiguity  therein,  parol  evidence  is  not  admissible  to  explain, 
vary  or  contradict  a  written  instrument,  as  between  the  par- 
ties thereto  or  their  privies.^  Portions  of  this  rule  are  stated 
by  Sir  J.  Stephen,  in  his  Digest  of. the  Law  of  Evidence,^  as  fol- 
lows: "When  any  judgment  or  other  judicial  or  official  pro. 
ceeding,  or  any  contract  or  grant,  or  any  other  disposition  of 


1  Pierson  v.  Arkenburgh,  36  N.  Y. 
State  Rep.  83 ;  126  N.  Y.  668 ;  Hair  v. 
Johnson,  35  111.  App.  563;  Hancock 
V.  Cossett,  45  Fed.  Rep.  754 ;  Davis  v. 
Stout,  126  Ind.  13 ;  Meier  v.  Kelly,  30 
Oreg.  86 ;  ElUs  v.  Darden,  86  Ga.  368 ; 


Re  Keleman's  Will,  126  N.  Y.  73;  86 
N.  Y.  State  Rep.  390;  Lancaster  Mills 
V.  Merchants'  Cotton  Press  &  S.  Co., 
89  Tenn.  1. 
2  Art  90. 
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iproperty,  has  been  reduced  to  the  form  of  a  document  or  series 
of  documents,  no  evidence  can  be  given  of  such  judgment  or 
proceeding,  or  of  the  terms  of  such  contract,  grant  or  other 
disposition  of  property,  except  the  document  itself,  or  sec- 
ondary evidence  of  its  contents  in  cases  in  which  secondary 
evidence  is  admissible.  Nor  can  the  contents  of  any  such 
document  be  contradicted,  altered,  added  to  or  varied  by  oral 
evidence ;  provided,  that  any  of  the  following  matters  may  be 
proved : 

"  (1)  Fraud,  intimidation,  illegality,  want  of  due  execution, 
want  of  capacity  in  any  contracting  party,  the  fact  that  it  is 
wrongly  dated,*  want  or  failure  of  consideration,  or  mistake 
in  fact  or  law,  or  any  other  matter  which,  if  proved,  would 
produce  any  effect  upon  the  validity  of  any  document  or  of 
any  part  of  it,  or  which  would  entitle  any  person  to  any  judg- 
ment, decree  or  order  relating  thereto.^ 

"  (2)  The  existence  of  any  separate  oral  agreement  as  to  any 
matter  on  which  a  document  is  silent,  and  which  is  not  in- 
consistent with  its  terms,  if  from  the  circumstances  of  the 
case  the  court  infers  that  the  parties  did  not  intend  the  docu- 
ment to  be  a  complete  and  final  statement  of  the  whole  of  the 
transaction  between  them.' 

"  (3)  The  existence  of  any  separate  oral  agreement  consti- 
tuting a  condition  precedent  to  the  attaching  of  any  obliga- 
tion under  any  such  contract,  grant  or  disposition  of  propertj'.* 

"  (4)  The  existence  of  any  distinct  subsequent  oral  agreement 
to  rescind  or  modify  any  such  contract,  grant  or  disposition 
of  property,  provided  that  such  agreement  is  not  invalid  under 
the  statute  of  frauds  or  otherwise.^ 

"(5)  Any  usage  or  custom  by  which  incidents  not  expressly 
mentioned  in  any  contract  are  annexed  to  contracts  of  that 
description,  unless  the  annexing  of ,  such  incident  to  such  con- 

1  Reffell  V.  RefEell,  L.  E.  1  P.  &  D.  3  Fusting  v.  Sullivan,  41  Md.  163, 
139.  169;  Hutchins  v.  Hlbbard,  34  N.  Y. 

2  Union  Mutual  Ins.  Co.  v.  Wilkin-    24,  36. 

Bon,  13  Wall.  233,  231 ;  Bank  of  U.  S.  *  Shughart  v.  Moore,  78  Pa.  St.  469, 

T.  Dunn,  6  Pet.  51,  57;  2  Whart  Ev.,  472;  Pike  v.  Fay,  101  Mass.  134,  136. 

§§  980-935,  937.    As  to  date,  see  Dea-  *  Monroe  v.  Perkins,  9  Pick.  398, 

kins  V,  Hollis,  Adm'r.  7  C.  &  J.  311,  302;  Russell  v.  Barry,  115  Mass.  300, 

316.  303. 
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tract  would  be  repugnant  to  or  inconsistent  with  the  express 
terms  of  the  contract.^ 

Oral  evidence  of  a  transaction  is  not  excluded  by  the  fact 
that  a  documentary  memorandum  of  it  was  made,  if  such 
memorandum  was  not  intended  to  have  legal  effect  as  a  con- 
tract, or  other  disposition  of  property.^  Oral  evidence  of  the 
existence  of  a  legal  relation  is  not  excluded  by  the  fact  that 
it  has  been  created  by  a  document,  when  the  fact  to  be  proved 
is  the  existence  of  the  relationship  itself,  and  not  the  terms 
on  which  it  was  established  or  is  carried  on.'  The  fact  that 
a  person  holds  a  public  office  need  not  be  proved  by  the  pro- 
duction of  his  written  or  sealed  appointment  thereto,  if  he  is 
shown  to  have  acted  in  it."  * 

§  2.  Contemporaneous  oral  contract  —  Presumption  as 
to. —  As  a  general  rule  the  law  presumes  that  a  written  con- 

.  tract  merges  all  prior  and  contemporaneous  negotiations  and 
oral  promises  in  reference  to  the  same  subject,  and  that  when 
the  terms  of  an  instrument  are  in  writing,  the  rights  and 
duties  of  the  parties  depend  upon  the  terms  and  legal  intend- 
ment of  the  instrument  itself;  that  the  whole  agreement  of 
the  parties,  and  the  extent  and  manner  of  the  undertaking, 
are  embraced  in  the  writing.  The  I'ule  is  the  same  in  equity 
as  at  common  law ;  and  although  in  equity  a  written  contract 
may  bo  set  aside  or  reformed  for  fraud  or  mistake,  it  cannot 
be  controlled  by  evidence  that  it  was  executed  on  the  faith  of 
a  contemporaneous  or  preceding  oral  stipulation  not  embraced 
in  it ;  nor  can  it  be  set  aside  on  the  ground  that  such  oral 
stipulation  has  not  been  performed,  unless  it  is  also  shown  that 
the  stipulation  has  been  omitted  by  mistake.  Thus  the  courts, 
recognizing  that  memory  has  natural  defects,  besides  being 
subject  to  be  warped  and  twisted  by  bias,  and  being  liable  in 

( the  face  of  self-interest  to  substitute  strained  and  unwar- 
ranted inferences  for  the  language  used,  have  declared  a  gen- 
eral rule  applicable  to  this  subject:  that  the  presumption  of 

1  Bliven    v.   New  England  Screw  ^  Button  v.  Woodman,  9  Cush.  255, 

Co.,  33  How.  (U.  S.)  420 ;  Thompson  263 ;   Spiers  v.  Willison,  4  Cranch, 

V.  Eiggs,  5  Wall.  663,  679;  Morau  v.  398;  1  Whart.  Ev.,  §§  78,  1315-18. 

Prather,  33  id.  493,  503.  n    Ph.    Ev.   449-50;    T.    E.    139; 

.2Keene    v.    Meade,   3    Pet.    1,   7;  Bank   of    U.    S.    v.    Dandridge,    13 

Cramer    v.   Shriner,   18  Md.  147 ;  1  Wheat.  64,  70 ;  McCay  v.  Curticej  9 

Whart  Ev.,§  11.  Wend.  17. 
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law  is  that  a  contract  reduced  to  writing  contains  the  whole 
of  the  agreement,  and  that  oral  representations  and  stipula- 
tions differing  from  and  not  inserted  in  it  will  not  be  admit- 
ted to  add  to  or  take  from,  vary  or  modify  the  written 
agreement.  The  object  of  the  rule  is  to  protect  the  parties 
to  the  contract  from  bad  memories  and  bad  faith.  The  ex- 
ception of  which  the  largest  number  of  the  authorities  treats  is 
based  upon  the  imperfection  of  language  and  the  inadequate 
manner  in  which  people  adjust  words  to  the  facts  to  which 
they  apply.  Another  exception  is  where  the  instrument  does 
not  purport  to  be  the  complete  and  entire  contract  of  the 
parties ;  as  where  the  writing  shows  on  its  face  that  it  does 
not  embody  the  entire  contract,  or  where  it  was  executed 
merely  to  carry  out  some  provision  of  an  oral  contract  em- 
bracing a  wider  field  than  that  covered  by  the  writing,  or 
relates  only  to  a  separable  and  distinct  part  of  such  contract, 
or  to  a  collateral  matter.^  But  a  written  instrument  is  held 
to  contain  the  entire  agreement  where  on  its  face  it  appears 
to  be,  though  it  is  not  in  fact,  complete,  and  it  is  not  shown 
that  its  appearance  of  completeness  results  from  fraud,  acci- 
dent or  mistake ;  and  parol  evidence  is  inadmissible  to  show 
that  one  of  several  transactions  attempted  to  be  reduced  to 
writing  by  such  instrument  is  not  embraced  therein.^  Thus, 
where  there  is  no  fraud  or  mistakei  in  the  preparation  of 
the  instrument,  and  it  appears  that  the  party  knew  its  ef- 
fect and  purport,  there  is  no  ground  for  the  reformation  of 
the  contract,  and  a  contemporaneous  promise  on  the  faith  of 
which  he  signed  cannot  be  given  in  evidence  to  control  it.' 

A  different  rule  has  long  prevailed  in  Pennsylvania,  and  it  has 
there  been  held  that  everything  that  passes  at  the  time  of  the 
execution  of  a  deed  is  admissible  in  evidence ;  and  that  although 
there  be  no  fraud  or  mistake  in  the  execution  of  the  instru- 
ment, yet  if  its  execution  was  obtained  by  means  of  a  contem- 
poraneous verbal  stipulation,  this  may  be  given  in  evidence, 
because  it  would  be  a  fraud  to  enforce  the  instrument  without 
performing  the  stipulation.    It  was  thus  held  in  Christ  v.  Dif- 

» Smith  V.  Wood  (Ind.X  33  N.  E.  63  Conn.  520 ;  Wiley  v.  Calf  H.  Co. 
Rep.  931.  (Cal.),  32  Pae.  Rep.  623. 

2  Willis  V.  Byars  (Tex.  Civ.  App.),       3  Wilson  v.  Dean,  74  N.  Y.  531. 
21  S.  W.  Rep.  320;  Averill  v.  Sawyer, 
10 
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fenbach  '  that  a  verbal  stipulation,  made  at  the  time  of  the 
execution  of  a  lease,  should  be  enforced.  The  cases  declaring 
this  doctrine  are  very  numerous,  and  it  has  been  carried  so 
far  as  to  hold  that,  in  an  action  against  a  surety  upon  a  bond, 
he  may,  as  a  defense,  show  that  he  executed  it  under  a  verbal 
declaration  by  the  obligee  that  his  signing  was  a  mere  mat- 
ter of  form,  and  that  he  should  never  be  called  upon  for  pay- 
ment. It  is  certain  that  in  many  of  the  states  such  a  doctrine 
has  never  been  adopted,  and  that  the  current  of  authorities 
sustains  the  proposition  that,  both  at  law  and  in  equity,  one 
who  sets  his  hand  and  seal  to  a  written  instrument,  knowing 
its  contents,  cannot  be  permitted  to  set  up  that  he  did  so  in 
reliance  upon  some  verbal  stipulation,  made  at  the  time,  relat- 
ing to  the  same  subject,  and  qualifying  or  varying  the  instru- 
ment which  he  thus  signs.  The  very  purpose  of  the  rule  which 
excludes  evidence  of  such  declarations  is  to  avoid  the  uncer- 
tainties attendant  upon  such  evidence,  and  equity  will  not 
set  aside  that  important  and  well-settled  rule  for  the  purpose 
of  relieving  a  party  against  a  risk  which  he  has  voluntarily 
incurred.  Thus,  it  is  not  competent  to  aver  or  prove  that  a 
note  drew  only  six  per  cent,  interest,  where  the  note  expressly 
fixes  the  rate  at  ten  per  cent. ;  nor  that  a  will  was  executed  in 
contemplation  of  marriage;  nor  to  show  the  purpose  or  object 
of  a  subscription  to  pay  a  certain  sum  of  money  upon  certain 
work  being  completed.^  Parol  evidence  is  inadmissible  to  ex- 
plain a  written  contract  or  to  show  the  intention  of  the  parties 
when  the  contract  is  free  from  doubt.'  Thus,  a  party  cannot 
prove  by  parol  that  his  absolute  undertaking  in  writing  was 
not  to  be  binding  upon  him^*  So,  where  a  ilote  is  payable 
upon  demand,  parol  testimony  is  not  admissible  to  show  that 
it  was  agreed  that  it  should  not  be  payable  until  a  given  event 
happened ;  ^  or  to  show  that  a  note,  payable  on  a  day  certain, 
was  to  be  paid  on  a  contingency  only.'  Where  a  contract  for 
the  sale  of  goods  is  silent  as  to  the  time  of  delivery,  the  law 

1 1  Serg.  &  Eawle,  464  State  Eep.  82;  130  N.  Y.  668;  Davis 

2  Stillings  V.  Trimmins,  153  Mass.    v.  Stout,  136  Ind.  12. 

147;  Rhodes  v.  Newhall,  126  N.  Y.  « Westbrook  v.  Howell,  34  111.  App. 

474;  38  N.  Y.  State  Rep.  431;  Hetz-  571. 

ler  V.  Morrell,  83  Iowa,  563.  5  Davis  v.  Stout,  126  Ind.  13 

3  Pierson  v.  Arkenburgh,  36  N.  Y.  6  Brown  v.  Wiley,  20  How.  (U.  S.) 


PAROL    EVIDENCE    COKCKENING    WKITINGS.  147 

implies  a  contract  to  deliver  in  a  reasonable  time,  and  oral 
evidence  of  an  agreement  to  take  them  away  at  once  is  inad- 
missible.' So  a  contract  of  sale,  silent  as  to  the  time  of  paj^- 
ment,  implies  payment  on  delivery,  and  proof  of  intended 
credit  is  inadmissible.^ 

ir.    SEALED   INSTEUMENTS. 

§  3.  Actions  at  law. —  In  an  action  at  law  upon  a  sealed  in- 
strument executed  by  one  party  in  the  absence  of  anything 
in  the  instrument  indicating  that  it  was  done  for  another, 
evidence  cannot  be  received  to  bring  in,  or  enforce  the  cove- 
nant against,  any  other  person,  but  the  rights  and  obligations 
of  the  parties  must  be  determined  according  to  the  language 
and  import  of  the  agreement  as  it  may  have  been  made  and 
sealed  by  the  parties.* 

§4.  Equity  actions. —  But  the  rule  is  different  in  equity, 
for  the  fact  of  a  purchase  of  real  property  being  made  in  the 
name  of  one  partner  will  not  preclude  the  firm  from  proving 
that  the  purchase  was  made  in  reality  by  and  for  its  benefit. 
In  adopting,  following  and  applying  this  principle,  the  courts 
observe  the  liberal  practice  sustained  and  adhered  to  in  equity. 
It  declines  to  be  bound  by  technical  legal  rules,  and  endeavors 
to  discover  and  enforce  the  transactions  of  parties  as  they 
themselves  have  framed  them  and  design  they  should  be  car- 
ried into  .effect.  The  relief  to  be  awarded  adapts  itself  to  the 
special  circumstances  of  each  particular  ease,  adjusting  all 
cross-equities  and  bringing  all  the  parties  in  interest  before 
the  court.  Courts  of  equity  do  not  regard  the  forms  of  in- 
struments, but  they  look  to  the  intent,  and  give  to  the  acts  of 
the  parties  the  construction  which  that  intent  justifies  and  re- 
quires, and  will  wholly  disregard  the  form  of  the  transaction 
and  look  to  the  substance.* 

442;  Fay  v.  Blackstone,  31  IIL  538;  215;  Crawford  County  v.  Coppock, 

Dike  V.  Arnold  (Mich.),  44  N.  W.  Rep.  79  Iowa,  482;  Smith  v.  Taylor,  83 

407;  Smith  v.  Taylor,  83  CaL  538;  Cal.  533;  Walton  v.  Agricultural  Ins. 

Walton  V.  Agricultural  Ins.  Co.,  116  Ca,  116  N.  Y,  817;  36  N.  T.  State 

N.  Y.  317;  36  N.  Y.  State  Rep.  780.  Rep.  780. 

•  Lindengren  Furniture  Co.  v.  Mead  *  Briggs  v.  Partridge,  64  N.  Y.  357 ; 

(Minn.),  44  N.  W.  Rep.  306.  Williams  v.  Gillies,  75  id.  197. 

2  Kessler  v.  Smith,  43  Minn.  494 ;  <  Fairchild  v.  Fairchild,  64  N.  Y. 

Patterson  v.  Ramspeck,  81  Ga,  808;  471;  Stoddard  v.  Whitney,  46  id.  627. 
Hyatt  V.  State  (Ark.),  13  S.  W.  Rep. 
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in.  EVIDENCE  FOE  THE  INTEEPEETATION  OF  DOCUMENTS. 

§  5.  In  general. —  Sir  J.  Stephen,  in  his  Digest  of  the  Law 
of  Evidence,'  lays  down  the  following  rule  for  the  interpreta- 
tion of  documents: 

(1)  In  order  to  ascertain  the  meaning  of  the  signs  and  words 
made  upon  a  document,  oral  evidence  may  be  given  of  the 
meaning  of  illegible  or  not  commonly  intelligible  characters, 
of  foreign,  obsolete,  technical  and  provincial  expressions,  of 
abbreviations  and  of  common  words  which,  from  the  context, 
appear  to  have  been  used  in  a  peculiar  sense;''  "but  evidence 
may  not  be  given  to  show  that  common  words,  the  meaning 
of  which  is  plain,  and  which  do  not  appear  from  the  context 
to  have  been  used  in  a  peculiar  sense,  were  in  fact  so  used."  ^ 

(2)  "  If  the  words  of  a  document  are  so  defective  or  ambigu- 
ous as  to  be  unmeaning,  no  evidence  can  be  given  to  show 
what  the  author  of  the  document  intended  to  say."^ 

(3)  "  In  order  to  ascertain  the  relation  of  the  words  of  a 
document  to  facts,  every  fact  may  be  proved  to  which  it  re- 
fers or  may  probably  have  been  intended  to  refer,  or  which 
identifies  any  person  or  thing  mentioned  in  it."' 

(4)  "  If  the  words  of  a  document  have  a  proper  legal  mean- 
ing, and  also  a  less  proper  meaning,  they  must  be  deemed  to 
have  their  proper  legal  meaning,  unless  such  a  construction 
would  be  unmeaning  in  reference  to  the  circumstances  of  the 
case,  in  which'  case  they  may  be  interpreted  according  to  their 
less  proper  meaning." ' 

(5)  "  If  the  document  has  one  distinct  meaning  in  reference 
to  the  circumstances  of  the  case,  it  must  be  construed  accord- 
ingly, and  evidence  to  show  that  the  author  intended  to  ex- 
press some  other  meaning  is  not  admissible." ' 

(6)  "  If  the  document  applies  in  part  but  not  with  accuracy 
to  the  circumstances  of  the  case,  the  court  may  draw  inferences 

'  Art  91.  B  Reed  v.  Insurance  Co.,  95  U.  S.  23, 

2  Stoops  V.  Smith,  100  Mass.  63,  66 ;  80 ;  Maryland  v.  B.  &  O.  R  R.  Co.,  23 

Bank  of  U.  S.  v.  Dunn,  6  Pet.  51 ;  Wall.  105,  113. 

Thorington  v.  Smith,  8  Wall.  1,  12;  3  « Reynolds  v.  Com.  F.  Ins.  Co.,  47 

Whart.  Ev.,  §§  939,  940.  N.  Y.  597, 605 ;  The  Confederate  Note 

s  Moran  v.  Prather,  23  Wall.  492,  Case,  19  Wall.  548,  559. 

501.  7  Pindar  v.  Resolute  F.  Ins.  Co.,  47 

<Peisoh  V.  Dickson,  1  Mason,  9;  N,  Y.  115,  117;  Reynolds  v.  Com.  F. 

Pingry  v.  Watkins,  17  Vt  379.  Ins.  Co.,  id.  597,  605. 
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from  those  circumstances  as  to  the  meaning  of  the  document, 
whether  there  be  more  than  one  or  only  one  thing  or  person 
to  whom  or  to  which  the  inaccurate  description  may  apply. 
In  such  cases  no  evidence  can  be  given  of  statements  made  by 
the  author  of  the  document  as  to  his  intentions  in  reference  to 
the  m&,tter  to  which  the  document  relates,  though  evidence 
may  be  given  as  to  his  circumstances,  and  as  to  his  habitual 
use  of  language  or  names  for  particular  persons  or  things." ' 

(7)  "  If  the  language  of  the  document,  though  plain  in  itself, 
applies  equally  well  to  more  objects  than  one,  evidence  may 
be  given  both  of  the  circumstances  of  the  case  and  of  state- 
ments made  by  any  party  to  the  document  as  to  his  intentions 
in  reference  to  the  matter  to  which  the  document  relates."  ^ 

(8)  "  If  the  document  is  of  such  a  nature  that  the  court  will 
presume  that  it  was  executed  with  any  other  than  its  apparent 
intention,  evidence  may  be  given  to  show  that  it  was  in  fact 
executed  with  its  apparent  intention."  ^ 

§  6.  Illustrations. —  (1)  The  general  rule  is  that,  whenever 
there  is  a  complete  written  agreement,  all  previous  conversa- 
tions and  verbal  agreements  of  the  parties  are  merged  therein, 
and  cannot  be  shown  to  alter  or  vary  the  writing  or  to  show 
the  intention  of  the  parties,  except  where  there  is  a  latent  am- 
biguity in  the  contract.'' 

(2)  Parol  evidence  is  admissible  to  show  that  certain  words 
used  in  a  contract  have  a  technical,  commercial  meaning,  in 
view  of  which  the  parties  contracted,  and  to  show  what  that 
meaning  is,*  not  for  the  purpose  of  altering  the  contract,  but 
of  ascertaining  what  the  real  contract  is  and  of  enforcing  it 
as  the  parties  intended  it  should  be." 

(3)  Parol  evidence  is  admissible  to  show  that  the  phrase,  "  to 

1  Atkinson's  Lessee  v.  Cummins,  9  ^Sohmohl  v.  Fiddick,  34  lil.  App. 
How.  (U.  S.)  479,  486 ;  Reed  v.  Insur-  180 ;  Edwards  v.  Clark,  83  Mich.  346 : 
ance  Co.,  95  U.  S.  28,  30 ;  Langlois  v.  Van  Vleet  v.  Sledge,  45  Fed.  Rep. 
Crawford,  59  Mo.  456,  466.  743 ;    Schroeder  v.   Frey,-  87  N.  Y. 

2  Lycoming    Mutual    Ins.    Co.    v.  State  Rep.  945. 

Sailer,  67  Pa.  St  108,  112;  Ryerss  v.  sLong  v.  J.  K.  Armsby  Co.,  43  Mo. 

Wheeler,  33  Wend.  148,  150;   Burr  App.  353. 

V.  Broadway  Ins.  Co.,  16  N.  Y.  367.  «  Schmohl  v.  Fiddick,  34  111.  App. 

'Graves  v.  Spedden,  46  Ind.  537,  190;    Missouri,  K   &   T.  R.   Co.   v. 

533;   Woolery  v.  Woolery,  39  Ind.  Graves  (Tex.  App.),  16  S.  W.  Rep.  103; 

249,  35a         ^  Clay  v.  Field,  138  U.  S.  464. 
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be  taken  by  January  1st,  1883,  on  dock  in  New  York,"  means 
that  the  goods  are  to  be  delivered  as  the  purchaser  shall  from 
time  to  time  order,  and  if  not  taken  by  the  specified  time  a 
bill  is  to  be  forwarded  for  the  balance,  and,  if  paid  by  the  pur- 
chaser, the  goods  are  to  be  held  in  store  subject  to  his  order.^ 

(4)  A  written  contract  silent  or  ambiguous  as  to  certain  mat- 
ters may  as  to  them  be  explained  by  parol  evidence  not  con- 
flicting with  anything  plainly  expressed  in  the  contract.^ 

(5)  Extrinsic  facts  and  circumstances  showing  the  practical 
interpretation  placed  by  the  parties  upon  an  ambiguous  ex- 
pression used  in  the  contract  are  admissible  in  evidence.' 

(6)  Parol  evidence  as  to  the  conversation  between  the  par- 
ties to  a  contract,  prior  to  making  it,  is  admissible  to  explain 
indefinite  and  uncertain  phrases  contained  therein.* 

(7)  It  is  allowable  to  show  what  certain  words  mean ;  as,  to 
show  what  is  meant  by  the  words  "  good  custom  cowhide 
boots,"  "good  merchantable  shipping  hay."  ^ 

(8)  It  is  not  allowable  to  permit  parol  evidence  to  go  be- 
yond the  purpose  of  aiding  in  the  interpretation  of  a  written 
instrument,  and  show  that  the  subject  thereof  was  other  and 
different  from  that  described  in  the  instrument.® 

IV.    TIME   OF  PEEFOEMANCE. 

The  authorities  are  clear  that,  where  the  written  contract  is 
silent  as  to  the  time  of  performance,  the  law  implies  that  it 
should  be  performed  in  a  reasonable  time,  and  evidence  of  a 
contemporaneous  oral  agreement  is  inadmissible  to  vary  the 
construction  to  be  legally  implied  from  the  writing  itself.' 
Thus,  where  a  contract  in  writing  for  the  sale  of  property  or 
the  payment  of  money  states  no  time  for  performance,  the 

1  Atkinson  y.  Truesdell,  38  N.  Y.  Lock  v.  Eowell,  47  N.  H.  46 ;  Nelson 
State  Rep.  159;  137  N.  Y.  230.  v.  Sun  Mut  Ins.  Co.,  71  N.  Y.  453; 

2  Johnson  v.  Patterson  (Ga.),  13  S.  Hatch  v.  Douglass,  48  Conn.  116;  40 
E.  Rep.  17 ;  Beakis  v.  DaCunha,  37  Am.  Rep.  154 

N.  Y.  State  Rep.  14.  6  Landers  v.  Cooper,  115  N.  Y.  279; 

3  Cosper  V.   Nesbit,  25  Pac.    Rep.    26  N.  Y.  State  Rep.  273. 

866 ;  Ellis  v.  Harrison,  104  Mo.  270.  '  Pope  v.  Terre  Haute  Car  &  Mfg. 

<Cassidy  v.   Fontham,    38    N.   Y.  Co.,   107  N.   Y.  61;  11  N.  Y.  State 

State  Rep.  177  (1891);  J.  K.  Armsby  Rep.  209;  Morowske  et  al.  v.  Rohrig, 

Co.  V.  Eckerly,  43  Mo.  App.  399.  53  N.  Y.  State  Rep.  230  (1898);  Driver 

s  Fitch  V.  Carpenter,  43  Barb.  40;  v.  Ford,  90  III  595. 
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law  implies  that  performance  is  to  be  made  within  a  reason- 
able time,  and  the  implication  cannot  be  rebutted  by  extrinsic 
testimony  going  to  fix  a  definite  time,  because  this  varies  the 
contract.*  Thus,  a  written  promise  to  pay  money,  no  time 
being  expressed,  means  a  promise  to  pay  it  on  demand,  and 
evidence  that  payment  at  a  future  day  was  intended  is  not  ad- 
missible.2 

V.    TO   IDENTIFY    SUBJECT   OR   PERSON. 

{a)  Parol  evidence  is  admissible  to  identify  and  apply  the 
subject-matter  of  a  contract,'  so  as  to  satisfy  the  description 
contained  therein,  even  when  appearing  on  its  face  to  be  per- 
fectly intelligible.''  Thus,  such  evidence  is  admissible  to  iden- 
tify the  parties  to  an  instrument  or  record,  as  where  there  are 
two  persons  by  the  same  name,  to  show  which  was  intended ; ' 
or  that  a  contract  made  by  a  person  in  his  own  name  was  made 
as  the  agent  of  another ; '  or  that  a  contract  is  that  of  a  corpora- 
tion, though  on  its  face  the  contract  is  that  of  a  firm  of  a  like 
name;'  or  whose  money  paid  for  the  land,  the  title  to  which 
Avas  taken  in  the  name  of  another  than  the  payor ;  ^  or  to  vary 
the  effect  of  entries  in  bank  books  and  on  depositor's  bank 
pass-book  in  respect  to  the  ownership  of  the  deposits ; '  or  that 
a  party  to  an  instrument  was  a  surety."* 

(5)  The  test  of  the  admissibility  of  evidence  dehors  a  deed 
is  whether  it  tends  to  so  explain  some  descriptive  word  or 
expression  as  to  show  that  such  phraseology,  otherwise  of 
doubtful  import,  contains  in  itself,  with  such  explanation,  an 
identification  of  the  land  conveyed ; "  and  the  same  rule  holds 
good  of  all  written  instruments,  —  as  to  identify  the  property 

1 3  Pars,  on  Cont  794.  rich  v.  Ford,  31  Md.  4S9 ;  Souhegan 

2Boehm  v.  Lies  et  al.,  46  N.  Y.  Nat.  Bank  v.  Boardman,  46  Minn. 

State  Rep.  36  (1892).  393 ;  Northern  Nat  Bank  v.  Lewis, 

3  Dowling  V.  Salliotte,  83  Mich.  131 ;  78  Wis.  475. 

Schofield  v.   Jones,   85  Ga.  816 ;  43  ''  McCIintook  v.  Hughes  Bros.  Mfg. 

Alb.  L.  J.  418;  Enliss  v.  McAdam,  Co.  (Tex.  App.),  15  S.  W.  Rep.  200. 

108  N.  C.  507.  8  Ducie  v.  Ford,  138  U.  S.  587. 

^Shinker  v.  Haagsma,  99  Mo.  308.  » Kennebec  Say.  Bank  v.  Fogg,  83 

5  State  V.  Weare,   38  N.   H.   314;  Me.  374. 

Sawyer  v.  Boyle,  31  Tex.  38 ;  Walker  i"  Schofield  v.  Jones,  85  Ga.  816 ;  42 

V.  Wells,  35  Ga.  141.  Alb.  L.  J.  418. 

6  Barclay  v.   Puesley,  110  Pa.  St  'iBlow  v.  Vaughn,  105  N.  C.  198. 
13;  Luna  v.  Mohr,  3  N.  M.  56;  Oel- 
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covered  by  a  chattel  mortgage,'  or  the  property  excepted 
from  a  bill  of  sale,^  or  to  show  to  what  security  a  receipt  for 
certain  moneys  paid  referred.' 

(e)  Parol  evidence  is  admissible,  as  between  the  immediate 
parties  to  a  promissory  note  signed  with  the  addition  "  Agt.," 
to  show  that  it  was  understood  between  the  parties  that  the 
maker  signed  only  as  agent,  and  the  note  was  the  obligation 
of  the  principal  only>  So  it  may  be  shown  by  parol  that  the 
payee  of  a  note  is  agent  of  the  plaintiff  or  defendant  and  that 
such  note  was  taken  as  agent  merely.'  It  may  also  be  shown 
that  a  party  placed  his  name  on  a  note  as  a  witness  to  the 
signature  of  another  person  and  not  as  indorser.^  But  parol 
evidence  is  inadmissible  to  show  for  what  purpose  and  to 
whom  a  deed  was  intended  to  pass  title  when  the  legal  effect 
of  the  deed  is  readily  ascertainable  from  its  face.' 

{d)  Parol  evidence  is  admissible  to  show  that  a  written 
contract  complete  in  all  respects,  executed  and  delivered  by 
the  person  sought  to  be  charged,  was  not  in  fact  the  contract 
between  the  parties,  and  that  it  was  in  fact  executed  and  de- 
livered for  a  particular  purpose,  and  to  show  the  real  contract 
resting  in  parol.^ 

(e)  Where  a  guaranty  is  made  in  writing  that  a  wood-pulp 
machine  will  take  care  of  all  the  pulp  reduced  from  four 
"  Scott  grinders,"  and  deliver  the  pulp  fifty  per  cent,  dry,  and 
there  is  proof  that  Scott  grinders  are  manufactured  of  vary- 
ing capacity,  parol  evidence  identifying  the  machines  known 
as  Scott  grinders  is  essential.  The  fact  that  the  grinders  are 
of  different  productive  capacity  involves  the  further  inquiry, 
to  grinders  of  what  capacity  did  the  parties  refer?  This  may 
be  shown  by  parol.  It  simply  makes  intelligible  what  needs 
explanation;  and,  construing  the  written  contract  in  light  of 

1  Harris  V.  Allen,  104  N.  C.  86 ;  New  dings,  96  Cal.  84;  31  A.m.  St.  Rep. 
Hampshire  Cattle  Co.  v.   Bilby,  37    181. 

Mo.  App.  43.  STorabler  v.  Eeitz  (Ind.),  83  N.  K 

2  Buford  V.  Lonegan  (Utah),  23  Pac.    Kep.  789. 

Rep.  164.  '  Priohard  v.  James  (Ky.),  20  S.  W. 

3  De  Camp  v.  Molntire,  115  N.  Y.  Rep.  216 ;  Steerla  v.  Kaiser  (La.  Ann.), 
258 ;  26  N.  Y.  State  Rep.  266.  12  S.  Rep.  839 :  Matthews  v.  Dubuque 

.  ■»  Keidan  v.  Winegar,  95  Mich.  430 ;    Mattress  Co.  (Iowa),  54  N.  W.  Rep.  225. 
Kline  v.  Bank  of  Tesoott,  50  Kan.  91.        8  0'Leary  v.  McDonough,  53  N.  Y. 
5  Stockton  Sav.  &  L.  Ass'n  v.  Gid-    State  Rep.  870  (1893). 


PAROL   EVIDENCE   OONOEENING   WKITINGS.  153 

the  explanation,  full  force  may  be  given  to  all  the  words  with- 
out adding  to  or  detracting  anything  therefrom.^ 

(_/)  Parol  evidence  is  admissible  to  identify  the  property 
which  is  to  pass  under  a  written  contract  of  sale,  or  a  corpora- 
tion which  has  executed  a  contract  by  a  name  other  than  that 
by  which  it  was  incorporated,  or  notes  referred  to  in  a  contract, 
or  to  identify  the  sum  included  in  a  note  with  the  interest 
due  on  a  pre-existing  debt,  and  that  it  was  given  for  such  in- 
terest ;  and  to  show  where  the  metes  and  bounds  of  surveys 
were  actually  run  and  marked  upon  the  ground.  Where  there 
is  a  conflict  between  the  different  calls  in  the  patent,  testi- 
mony whijh  simply  identifies  the  property  which  is  to  pass 
under  a  written  contract  of  sale  does  not  vary  or  contradict 
the  terms  of  the  contract.^  But  such  evidence  is  not  admis- 
sible to  control  or  vary  a  description  in  a  grant  of  land  giving 
distinct  and  definite  boundaries  from  which  the  land  may  be 
located.' 

VI.    TO   SHOW   INTENTION   OF   PAETIES. 

The  rule  which  precludes  parol  evidence  to  contradict  or 
vary  the  terms  of  a  written  instrument  has  no  application 
when  the  sole  purport  of  the  evidence  is  to  ascertain  the  sense 
in  which  the  words  of  a  written  instrument  were  used  by  the 
parties  thereto.*  Thus,  where  the  language  of  a  written  in- 
strument is  ambiguous,  equivocal  or  susceptible  of  conflicting 
or  varying  interpretations,  it  is  proper  to  ascertain  the  inten- 
tion of  the  parties  thereto  from  the  facts  and  circumstances 
which  induced  its  execution,  and  thereupon  to  enforce  it  in 
accord  with  such  intention,  and  such  facts  an,d  circumstances 
may  be  shown  by  parol.  The  ofiice  of  parol  evidence  in  such 
a  case  is  not  to  alter  the  language  of  the  instrument,  but  to 
ascertain  the  purposes  to  which  the  parties  intended  to  apply 
it.  In  many  cases  the  courts  cannot  decide  that  question 
upon  the  mere  construction  of  the  document  itself,  without 

1  Bagley  &  S.  Co.  v.  The  Saranac  E.  Russell  v.  Davis  (Minn.),  53  N.  W. 
P.  &  P.  Co.,  48  N.  y.  State  Rep.  444.    Rep.  766 ;  Kelly  v.  Leachman  (Idaho), 

2  Lonergan  v.   Buford,   148  XT.  S.    33  Pac.  Rep.  44. 

581;  47  Alb.  L.  J.  454;   Hopper  v.  3  Beardsley   v.   Crane  (Minn.),   54 

Justice,  111   N.   C.  418;  Kernan- v.  N.  W.  Rep.  740 ;  Thompson  v.  Smith, 

Baham,  45  La.  Ann.   741 ;   Marmet  96  Mich.  258. 

Co.   V.   Archibald,   37  W.   Va.  778;  n  Greenl.  Ev.,  §  377. 
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looking  at  the  surrounding  circumstances  to  see  what  was  the 
subject-matter  which  the  parties  had  in  contemplation  when 
the  instrument  was  made.  It  is  proper  to  ascertain  that  for 
the  purpose  of  seeing  what  the  parties  were  dealing  about, 
not  for  the  purpose  of  altering  the  terms  of  the  paper  by 
words  of  mouth  passing  at  the  time,  but  as  a  part  of  the  con- 
duct of  the  parties,  in  order  to  determine  what  was  the  scope 
and  object  of  the  intended  contract,  and  to  fill  up  the  instru- 
ment where  it  is  silent.  Having  done  that,  the  court  can  turn 
to,  the  language  of  the  instrument  to  see  if  that  language  is 
capable  of  being  construed  so  as  to  carry  into  effect  that  which 
appears  to  have  been  really  the  intention  of  both  parties.* 
Thus,  where  a  literal  performance  is  impossible  or  impracti- 
cable, or  where  the  language  is  ambiguous  or  susceptible  of 
more  than  one  construction,  or  is  vague  or  general,  or  inap- 
propriate to  express  the  true  intent,  extraneous  evidence  is 
admissible  to  explain,  and  an  antecedent  parol  agreement  may 
be  received  to  point  to  the  intent  of  the  parties.^ 

§  7.  Illustrations. —  (1)  If  the  intention  of  parties  to  a  deed 
or  other  instrument  is  doubtful  or  in  any  way  ambiguous,  evi- 
dence may  be  given  concerning  the  subject-matter  and  pur- 
pose of  the  grant,  and  the  circumstances  surrounding  the 
parties,  when  such  proof  does  not  conflict  with  the  writing 
and  is  necessary  to  make  it  intelligible.'  Thus,  a  testator's 
intention  as  to  a  charitable  bequest  which  does  not  accurately 
name  or  describe  either  of  the  claimants  of  the  fund  may  be 
shown  by  circumstances.*  But  the  general  rule  is,  that  the 
intention  or  understanding  of  the  parties  to  a  written  con- 
tract must  be  determined  from  the  language  of  the  contract.' 
And  the  intent  existing  in  the  minds  of  the  parties,  not  evi- 
denced by  their  acts,  cannot  be  shown  by  parol.' 

(2)  It  is  not  necessary  to  the  validity  of  a  policy  of  insur- 
ance that  the  name  of  the  assured  should  appear  in  the  contract, 

1  Henry  McShane  Co.  v.  Padian,  48  Rep.  85 ;  Sturgis  v.  Work,  133  Ind. 
N.  Y.  State  Rep.  705.  134 ;  Smith  v.  Kimball,  63  N.  H.  696 ; 

2  Springsteen  v.  Sampson,  33  N.  Y.  Dodd  v.  Templeman,  76  Tex.  57. 
706 ;  Still  well  v.  St  Louis  &  H.  R.  *  Faulkner   v.     National    Sailors' 
Co.,  89  Mo.  App.   331 ;  Sehroeder  v.  Home  (Mass.),  29  N.  E.  Rep.  645. 
Frey,  181  N.  Y.  563;  37  N.  Y.  State  SRigdon  v.  Conley,  141  111.  565. 
Rep.  945 ;  Kinck  v.  Kinck,  75  Va.  13.  «  Appolos  v.  Brady,  49  Fed.  Rep. 

3  Sire  V.  Rumbold,  39  N.  Y.  State  401. 
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but  he  may  be  described  in  other  ways  than  by  name ;  and  if 
the  description  is  imperfect  or  ambiguous,  extrinsic  evidence 
may  be  received  to  ascertain  the  meaning  and  intent  of  the 
parties  in  its  use.' 

(3)  Extrinsic  evidence  is  admissible  to  show  that  an  illegiti- 
mate and  not  a  legitimate  nephew  of  the  same  name  was  the 
person  named  as  executor  in  a  will,  where  the  will  refers  to 
an  illegitimate  grandnephew  as  nephew  and  an  illegitimate 
niece  as  niece.^  So  in  a  case  of  a  clear  misnomer  of  a  chari- 
table institution  to  which  a  bequest  is  made,  parol  evidence 
is  admissible  to  show  what  institution  was  intended. 

(4)  Parol  evidence  is  admissible  to  prove  the  circumstances 
under  which  a  deed  was  made,  or  to  which  it  relates,  or  to  ex- 
plain an  ambiguity,  intrinsic  or  extrinsic,  or  to  show  the  situ- 
ation of  the  subject  of  the  deed  or  of  the  parties,  in  order  to 
ascertain  the  premises  intended  to  be  conveyed ; '  and  ex- 
trinsic evidence  is  always  admissible  to  explain  the  calls  of  a 
deed  for  the  purpose  of  their  application  to  the  subject-mat- 
ter, and  thus  give  effect  to  the  deed.* 

(5)  Upon  an  issue  whether  or  not  a  bond  signed  had  become 
a  binding  obligation,  the  alleged  bondsmen  may  testify  as  to 
what  was  said  and  done  at  the  time  of  signing.^  So  it  may 
be  shown  that  one  Avritten  instrument  should  be  substituted 
for  another  in  a  suit  upon  the  latter.^ 

(6)  An  order  to  ship  goods  to  a  proposed  purchaser  thereof, 
although  apparenth'^  on  its  face  an  entire  and  complete  con- 
tract, may  be  shown  by  parol  evidence  of  the  negotiations 
and  circumstances  upon  which  the  order  was  given  to  have 
been  only  a  part  of  the  agreement  under  which  goods  were 
to  be  ordered  and  shipped  as  needed.' 

'  Sauerbier  v.  Union  Cent.  L.  Ins.  *  State  ex  rel.  Croy  v.  Gregory,  133 

Co.,  39  111.  App.  620 ;  Weed  v.  Lon-  Ind.  387. 

don&L.  F.  Ins.  Co.,  116  N.  Y.  106;  ^Guidery  v.  Green,  95  Cal.   630; 

26  N.  Y.  State  Rep.  414.  Vanderlin  v.  Hovis,  153  Pa.  St.  11 ; 

2  Re  Ashton  (1893),  P.  83; -45  Alb.  Rhyner  v.  Carver,  84  Wis.  813. 

L.  J.  885.  '  Bronson  v.  Herbert,  95  Mich.  478 ; 

SHicklin  v.  McClear,  18  Oreg.  126.  Hamill  v.  Supreme  Council  of  R.  A., 

*  Thompson  v.  Southern  California  153  Pa.  St.  587 ;  Campbell  v.  Jimenes, 

M.  R.  Co.,  82  Cal.  497.  52  N.  Y.  State  Rep.  495  (1893). 
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VII.  TECHNICAL  TEEMS  EXPLAINED  BY  PAEOL. 

(1)  It  is  not  competent  for  a  party  to  prove  the  meaning  of 
a  written  instrument;  he  can  only  prove  the  peculiar  mean- 
ing of  technical  words  used,  and,  if  words  of  universal  use  are 
used  in  a  technical  or  peculiar  sense,  he  may  prove  facts 
tending  to  show  that  they  were  so  used;  but,  this  being  done, 
it  is  for  the  court  to  interpret  the  contract.  ISTeither  is  it 
competent  to  prove  a  custom  or  usage  inconsistent  with  the 
terms  of  the  contract ;  and,  if  the  language  is  explicit,  it  can- 
not be  varied  or  contradicted  by  parol  evidence,  or  a  meaning 
given  to  the  contract  diflferent  from  that  called  for  by  its 
terms.  The  general  rule  I  take  to  be,  that  when  the  words 
of  any  written  instrument  are  free  from  ambiguity  in  them- 
selves, and  when  external  circumstances  do  not  create  any 
doubt  or  difficulty  as  to  the  proper  application  of  those  words 
to  claimants  under  the  instrument  or  the  subject-matter  to 
which  the  instrument  relates,  such  instrument  is  always  to  be 
construed  according  to  the  strict,  plain,  common  meaning  of 
the  words  themselves ;  and  that  in  such  case  evidence  dehors 
the  instrument,  for  the  purpose  of  explaining  it  according 
to  the  surmised  or  alleged  intention  of  the  parties  to  the  in- 
strument, is  utterly  inadmissible. 

(2)  Custom  and  usage  is  resorted  to  only  to  ascertain  and 
explain  the  meaning  and  intention  of  the  parties  to  a  contract 
when  the  same  could  not  be  ascertained  without  extrinsic  evi- 
dence, but  never  to  contravene  the  express  stipulations ;  and 
if  there  is  no  uncertainty  as  to  the  terms  of  the  contract,  usage 
cannot  be  proved  to  contradict  or  qualify  its  provisions.  In 
matters  as  to  which  a  contract  is  silent,  custom  and  usage  ma}'- 
be  resorted  to  for  the  purpose  of  annexing  incidents  to  it.  But 
the  incident  sought  to  be  imported  into  the  contract  must  not 
be  inconsistent  with  its  express  terms  or  any  necessary  impli- 
cation from  those  terms.  Usage  is  sometimes  admissible  to 
add  to  or  explain,  but  never  to  vary  or  contradict,  either  ex- 
pressly or  by  implication,  the  terms  of  a  written  instrument, 
or  the  fair  and  legal  import  of  a  contract.* 

(3)  Where  there  is  uncertainty  as  to  the  meaning  of  an  in- 

1  Barnard  v.  Kellogg,  10  "Wall.  383;  Walls  v.  Bailey,  49  N.Y.  464;  CoUen- 
der  V.  Dinsinore,  55  id.  200. 
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strument,  evidence  is  admissible  of  the  surrounding  facts  and 
circumstances  attending  its  execution;  and  its  uncertain  ex- 
pressions will  be  construed  by  the  aid  so  obtained.*  Thus  the 
meaning  and  application  of  a  testator's  language  may  be  deter- 
mined from  oral  evidence  showing  the  circumstances,  situation 
and  surroundings  of  the  testator  at  the  time  of  making  his 
will.' 

{i)  While  collateral  facts  and  circumstances  established  by 
parol  evidence  are  admissible  to  explain  ambiguous  or  doubt- 
ful words  in  an  instrument,  declarations  of  parties  as  to  the 
meaning  or  application  of  such  words  are  not  admissible.'' 
Thus,  evidence  as  to  the  meaning  of  the  term  "  brass  buttons," 
in  trade  and  commerce,  is  inadmissible.*  It  is  also  admissible 
to  show  that  a  writteil  guaranty  of  a  wood-pulp  press,  that 
it  would  take  care  of  the  pulp  from  four  "  Scott  grinders,"  was 
made  in  reference  to  the  previously  represented  capacity  of 
the  grinders,  Scott  grinders  not  being  of  uniform  capacity.' 

§  8.  Forms  of  expression. —  Every  legal  contract  is  to  be 
interpreted  in  accordance  with  the  intention  of  the  parties 
making  it.  And  usage,  when  it  is  reasonable,  uniform,  well 
settled,  not  in  opposition  to  fixed  rules  of  law,  not  in  contra- 
diction of  the  express  terms  of  the  contract,  is  deemed  to  form 
a  part  of  the  contract,  and  to  enter  into  the  intention  of  the 
parties,  when  it  is  so  far  established  and  so  far  known  to  the 
parties  that  it  must  be  supposed  that  their  contract  was  made 
in  reference  to  it.  Thus  in  Smith  et  al.  v.  Clews  ^  it  was  held 
that  the  words  "  on  approval "  in  a  receipt  in  the  following 
words:  "New  York,  April,  12,  1879.  Received  from  Alfred 
H.  Smith  &  Co.  by  their  representative,  B.  "W.  Plumb,  a  pair 
of  single  stone  diamond  ear  knobs,  10|-  carats,  of  the  value  of 
fourteen  hundred  dollars,  '  on  approval '  to  show  to  my  cus- 
tomers, said  knobs  to  be  returned  to  said  A.  H.  Smith  &  Co. 

I  Cook  V.  Baraboo  First  Nat  Bank,  3  Kretschmer  v.  Hard,  33  Pac.  Rep. 

83  Wis.  31;  46  Alb.  L.  J.  887;  Mc-  418. 

Hugh  V.  Gallagher,  1  Tex.  Cr.  App.  « Erhardt  v.  Ullman,  51  Fed.  Rep. 

196;  Browne  &  M.  Co.  v.  Sampson,  414. 

44  111.  App.  308.  isBagley  &  S.  Co.  v.  Saranac  River 

2"Barnard  v.  Barlow,  50  N.  J.  Eq.  P.  &  P.  Co.,  135  N.  Y.  636;  48  N.  Y. 

131;  Re  Hobb's  Estate,  37  S.  C.  19;  State  Rep.  444. 

Re  Gilmore'B  Estate,  154  Pa.  St  523.  « 114  N.  Y.  190 ;  33  N.  Y.  Slate  Rep. 

166. 
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on  demand.  E.  Mier,"  might  be  shown  to  have  a  peculiar 
and  recognized  meaning  in  the  diamond  trade,  and  were  under- 
stood not  to  confer  a  power  to  sell,  but  authority  merely  to 
show  diamonds  to  customers  and  report  to  the  owner,  and 
that  this  meaning  was  well  known  to  plaintiffs  and  to  Plumb 
and  Miers. 

VIII.    LATENT   AMBIGUITIES. 

(a)  Latent  ambiguity  is  that  which  is  not  apparent  on  the 
face  of  the  contract,  but  arises  from  the  application  of  the 
words  to  the  objects  to  which  they  refer.  There  may,  for 
example,  be  two  estates  or  two  persons  of  the  same  name  or 
description,  and  the  words  may  equally  apply  to  either.  This 
doubt  or  difficulty  which  has  been  created  by  parol  evidence 
may  be  removed  by  further  evidence  of  like  character  calcu- 
lated to  explain  which  of  the  estates  or  persons  is  embraced 
by  the  description  in  the  written  instrument.^ 

(5)  If  the  meaning  of  a  contract  by  itself  is  affected  with 
uncertainty,  the  intention  of  the  parties  may  be  ascertained 
by  extrinsic  testimony,^  and  subsequent  conversations  between 
the  parties  are  admissible  to  explain  the  intended  bearing  of 
an  uncertain  clause  in  the  contract.'  Thus,  resort  may  be  had 
to  parol  evidence  to  show  the  intention  of  the  parties  to  a 
guaranty  by  showing  the  situation  and  surroundings  of  the 
parties.* 

(c)  Parol  evidence  is  admissible  to  show  the  definition  of  the 
word  "season,"  used  in  a  contract  of  employment,^  or  to  show 
the  meaning  of  terms  used  in  any  particular  trade  or  occupa- 
tion, when  their  meaning  becomes  material  to  the  construc- 
tion of  a  contract.* 

(d)  Evidence  is  admissible  to  explain  the  meaning  of  the 
term  "  harbor  of  New  York,"  as  used  in  a  contract  of  ma- 
rine insurance.' 

1  Re  Ashton  (1892),  P.  83 ;  45  Alb.  5  Waechtersliauser  v.  Smith,  31 
L.  J.  335.  N.  Y.  State  Rep.  553. 

2  Blood  V.  Fargo  &  S.  Elevator  Co.  «  Behrman  v.  Linde,  15  N.  Y.  State 
(S.  D.),  45  N.  W.  Rep.  200 ;  Farr  v.  Rep.  129 ;  O'Donohue  \.  Leggett,  134 
Doxtator,  39  N.  Y.  State  Rep.  531.  N.  Y.  40 ;  29  N;  Y.  State  Rep.  983 ; 

sjenkinson   v.   Monroe,   61   Mich-     Atlanta  v.  Schmeltzer,  83  Ga.  609. 

454;  Bradish  v.  Yocum,  130  111.  386.        'Petrie  v.   Phoenix  Ins.   Co.,   133 

*  Gardner  v.  Watson,  76  Tex.  2i        N.  Y.  137 ;  43  N.  Y.  State  Rep.  478. 
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(e)  A  written  warranty  of  a  machine  to  "  take  care  of  all  the 
pulp  produced  by  four  Scott  grinders  "  may  be  explained  by 
parol  evidence  as  to  what  was  intended  and  understood  to  be 
the  production  of  such  grinders.' 

(/■)  A  variance  between  the  terms  "  mouse-colored "  and 
"bay"  in  the  pleadings,  and  "brown"  and  "light  brown"  in 
the  mortgage  sued  on  and  offered  in  evidence,  is  cured  by  subse- 
quent parol  evidence  that  these  descriptive  terms  are  used 
interohangeabl}'  and  synonymously  among  farmers  and  stock 
men.^ 

{g)  The  term  "  inch  of  water,"  or  "  square  inch  of  water,"  has 
not  acquired  any  fixed  technical  meaning  when  used  in  a 
grant ;  and  the  circumstances  surrounding  the  parties  when 
the  grant  was  made,  the  size  of  the  apertures  through  which 
the  water  was  drawn,  the  capacity  of  the  wheel,  and  other 
facts  tending  to  throw  light  upon  the  parties'  apparent  inten- 
tion at  the  time  of  the  grant,  are  proper  matters  to  be  con- 
sidered.' 

§  9.  In  construction  of  will.—  In  the  construction  of  a 
will,  conversations  as  to  the  intention,  or  even  written  memo- 
randa, cannot  be  resorted  to  for  the  purpose  of  sustaining  a 
will  which  is  apparently  against  the  provision  of  a  statute, 
much  less  to  destroy  a  will  which  upon  its  face  is  not  in  con- 
travention of  any  statute.  It  is  a  cardinal  principle  in  the 
construction  of  the  terms  of  a  will  that  the  intention  of  the 
testator  must  be  gathered  from  the  will  itself,  parol  proof 
being  only  permissible  to  show  the  condition  of  the  estate  and 
the  surroundings  of  the  testator.  In  the  case  of  O'Hara* 
there  was  never  any  question  of  construction.  None  was 
ever  raised  and  none  considered ;  and  so  the  parol  evidence  re- 
ceived was  not  admitted  or  acted  upon  in  the  construction  of 
that  will.'  Where  the  description  of  the  devisee  or  thing  de- 
vised is  true  in  part,  but  not  true  in  every  particular,  oral 
evidence  is  admissible  to  show  the  person  or  thing  intended, 
provided  there  be  enough  on  the  face  of  the  will  to  justify 

1  Bagley  &  S.  Co.  v.  Saranac  River    83  Wis,  437 ;  JanesviUe  Cotton  Mills 
Pulp  &  P.  Co.,  63  Hun,  618;  41  N.  Y.    v.  Ford,  53  N.  W.  Rep.  764. 

State  Rep.  864.  *  95  N.  Y.  403. 

2  Sparks  v.  Brown,  46  Mo.  App.  539.        » Matter  of  Keleman,  136  N.  Y.  73 ; 

3  Jackson  Milling  Co.  v.  Chandos,    36  N.  Y.  State  Rep.  390. 


100  EULES    OF   ETIDENCE. 

the  application  of  the  evidence.^  Thus,  an  error  in  a  Christian 
or  a  surname  may  be  proved.  Where  a  devise  is  to  "  J.  H., 
second  son^of  T.  H.,"  but  in  fact  J.  H:  was  the  third  son,  evi- 
dence of  the  testator's  family,  and  of  other  circumstances, 
may  be  admitted  to  show  whether  he  had  mistaken  the  name 
or  description.^  As  a  general  rule,  all  facts  relating  to  the 
subject  of  the  devise,  such  as  that  it  was  not  in  the  posses- 
sion of  the  testator,  the  mode  of  acquiring  it,  the  local  situa- 
tion and  the  distribution  of  the  property,  are  admissible  to  aid 
in  ascertaining  what  is  meant  by  the  words  used  in  the  will.' 
So  by  "  my  nephew  J.  G.,"  testator's  wife's  nephew  may  be 
shown  to  be  meant,  though  the  testator  also  had  a  nephew  J.  G. 
Where  the  ambiguity  is  patent  or  apparent  on  the  face  of 
the  instrument,  oral  evidence  is  not  admissible  to  explain  such 
ambiguity.  Thus,  where  a  blank  is  left  for  the  devisee's  name 
in  a  will,  oral  evidence  cannot  be  admitted  to  show  whose 
name  in  the  will  was  intended  to  be  inserted.*  But  where 
there  is  a  blank  for  the  Christian  name  only,  oral  evidence 
was  admitted  to  prove  the  individual  intended.^  Where  a 
will  mentioned  George,  the  son  of  George  Gord,  and  also 
George,  the  son  of  John  Gord,  a  bequest  to  "  George,  the  son 
of  Gord,"  was  explained  by  proof  of  the  declarations  of  the 
testator  to  mean  George,  the  son  of  George  Gord.*  Where  a 
testator  devised  "  all  his  farm  called  Trogues  Farm,"  it  was 
held  that  it  might  be  shown  of  what  parcels  the  farm  con- 
sisted.^ Where  a  lease  professed  to  demise  premises  and  a 
yard,  extrinsic  evidence  may  be  admitted  to  rebut  the  pre- 
sumption that  a  cellar  under  the  yard  was  also  intended  to 
pass.' 

IX.    PATENT  AMBIGUITIES. 

It  is  not  admissible  to  explain  a  patent  ambiguity  or  an 
ambiguity  which  appears  on  the  face  of  an  instrument  and 
show  that  something  is  omitted  which  must  be  added  before 

1  Miller  v.  Traverse,  8  Blng.  248.  '  Wills  v.  Leverich,  20  Oreg.  168 ; 

2  Barclay  v.  Pursley,  110  Pa.  St.  13 ;  Rollins  v.  Pueblo  County  Coni'rs,  15 
Wilbur  V.  Stoepel,  82  Mich,  344.  Colo.  103. 

3  Wigram  on  Interp.  Wills,  79.  8  Taylor  v.  Moore,  63  "Vt.  60 ;  Still- 
*  Webster  v.  Atkinson,  4  N.  H.  21.  well  v.  St.  Louis  &  H.  K.  Co.,  39  Mo. 
6  Price  V.  Page,  4  Ves.  680.  App.  321 ;  Tenney  v.  Abraham,  43 
f-Gord  V.  Needs,  3  M,  &  W.  129.  La.  Ann.  24a 
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the  meaning  of  the  parties  can  be  ascertained.^  Thus  where 
a  contract  in  writing  stated  "I  hereby  agree  to  take  50,000 
lbs.  of  sugar  of  5.,  and  pay  him  therefor  six  per  pound,"  it 
contains  patent  ambiguity,  and  parol  evidence  is  not  admis- 
sible to  show  that  six  cents  was  the  price  agreed  on ;  conse- 
quently no  action  could  be  maintained  upon  the  contract ;  ^ 
and  generally  when  the  ambiguity  arises  from  the  phraseology 
of  the  contract,  and  not  from  extrinsic  matters,  the  ambiguity 
is  patent  and  cannot  be  cured  by  parol  evidence.' 

X.    CDSTOJI    OE   USAGE. 

§  10.  In  general. —  When  the  existence  of  any  custom  is 
in  question,  every  fact  is  deemed  to  be  relevant  which  shows 
how,  in  particular  instances,  the  custom  was  understood  and 
acted  upon  by  the  parties  then  interested.*  Evidence  of  usage 
or  custom  is  not  admissible  without  an  allegation  in  the  plead- 
ings or  the  existence  of  the  custom."  Every  legal  contract  is 
to  be  interpreted  in  accordance  with  the  intention  of  the 
parties  making  it.  And  usage,  when  it  is  reasonable,  uni- 
form, well  settled,  not  in  opposition  to  fixed  rules  of  law,  not 
in  contradiction  of  the  express  terms  of  the  contract,  is 
deemed  to  form  a  part  of  the  contract  and  to  enter  into  the 
intention  of  the  parties,  when  it  is  so  far  established,  and  so 
far  known  to  the  parties,  that  it  must  be  supposed  that  their 
■contract  was  made  in  reference  to  it."  And  evidence  is  always 
admissible  to  explain  the  meaning  which  usage  has  given  to 
words  or  terms,  as  used  in  any  particular  trade  or  business, 
as  a  means  of  enabling  the  court  to  declare  what  the  language 
of  the  contract  did  actually  express  to  the  parties.'  Parties 
are  held  to  contract  in  reference  to  the  law  of  the  state  in 
which  they  reside.  For  all  men,  being  bound  to  know  the 
law,  are  presumed,  beyond  dispute,  to  contract  in  reference  to 
it.    And  so  they  are  presumed  to  contract  in  reference  to  the 

1  Corker  v.  Corker,  87  Cal.  643;  5  Morowske  v.  Eohrig,  53  N.  Y. 
Osgood  V.  Bander,  83  Iowa,  171.  State  Rep.  220. 

2  Colt  T.  Cone,  107  Mass.  285.  6  Walls  et  al.  v.  Bailey,  49  N.  Y. 

3  Ed  wards  v.  Clark,  83  Mich.  246.  464. 

^Hotchkiss  V.  Artisans'  Bank,  43       'Newhall  v.  Appleton  et  al.,  114 
Barb.  517 ;  Knowles  v.  Dow,  22  N.  H.    N.  Y.  140 ;  22  N.  Y.  State  Eep.  670. 
.(2  Post)  403 ;  Webber  v.  Kingsland, 
S  Bosw.  415. 
11 
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usage  of  the  particular  place  or  trade  in  or  as  to  which  they 
enter  into  agreement.  When  it  is  so  far  established,  and  so 
far  known  to  the  parties,  that  it  must  be  supposed  that  their 
contract  was  made  in  reference  to  it,  evidence  of  usage  is  re- 
ceived as  is  any  other  parol  evidence  where  a  writing  is  under 
consideration.  It  is  to  apply  the  written  contract  to  the  sub- 
ject-matter, to  explain  expressions  used  in  a  particular  sense, 
by  particular  persons,  as  to  particular  subjects,  and  to  give 
effect  to  language  in  a  contract  as  it  was  understood  by  those 
who  made  use  of  it.  Custom  is  that  length  of  usage  which 
has  become  law.  It  is  a  usage  which  has  acquired  the  force 
of  law,  and  ignorance  of  the  law  will  not  excuse.  A  general 
usage  is  the  common-law  itself,  or  a  part  of  it.  Thus  the  al- 
lowance of  days  of  grace  on  a  bill  or  note  is  a  custom  of  mer- 
chants ;  but  it  is  established  by  a  usage  so  general,  so  long 
continued,  so  pervading  the  whole  commercial  world,,  that  it 
is  universally  understood  to  enter  into  ever}^  bill  or  note  of  a 
mercantile  character,  and  to  form  so  completely  a  part  of 
the  contract  that  the  bill  or  note  does  not  become  due,  in  fact 
or  in  law,  on  the  day  mentioned  on  its  face,  but  on  the  last 
day  of  grace.  All  trades  have  their  usages ;  and  when  a  con- 
tract is  made  with  a  man  about  the  business  of  his  craft,  it  is 
framed  on  the  basis  of  its  usage,  which  becomes  part  of  it, 
except  when  its  place  is  occupied  by  particular  stipulations. 
This  means  only  this:  That  the  facts  and  circumstances  of  the 
case  are  such  that  the  usage  is  of  so  long  continuance,  so  well 
established,  so  notorious,  so  universal  and  so  reasonable  in 
itself,  as  that  the  presumption  is  violent  that  the  parties  con- 
tracted with  reference  to  it,  and  made  it  a  part  of  their  agree- 
ment. > 

§  11.  Illustrations. —  {a)  Customary  rights  and  incidents 
universally  attaching  to  the  subject-matter  of  the  contract  in 
the  place  and  the  neighborhood  where  the  contract  was  made 
are  impliedly  annexed  to  the  Avritten  language  and  terms  of 
the  contract,  unless  the  custom  is  particularly  and  expressly 
excluded.^  Parol  evidence  of  custom  and  usage  consequently 
is  always  admissible  to  enable  the  court  to  arrive  at  the  real 
meaning  of  the  parties,  who  are  naturally  presumed  to  have 
contracted  in  conformity  with  the  known  and  established 

1  Seott  V.  Hartley,  126  Ind.  339. 
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usage.^  Thus,  the  custom  of  the  country  in  regard  to  the 
claims  of  an  outgoing  tenant  of  a  farm  will  prevail,  although 
there  is  a  lease  under  seal  regulating  the  terms  of  the  holding, 
but  not  containing  stipulations  as  to  the  terms  of  quitting, 
which  can  exclude  the  custom.^ 

(J)  The  customary  right  of  a  tenant  to  the  away-going  crop, 
to  compensate  for  work,  seed  and  materials  employed  in  ma- 
nuring, tilling  and  sowing  the  land,  also  the  customary  right 
of  a  heriot  on  the  death  of  a  tenant  for  life,  and  all  customs 
and  usages  respecting  the  cultivation  of  the  soil  and  the  mode 
of  husbandry,  will  impliedly  prevail,  if  the  lease  is  silent  re- 
specting theuL;  and  parol  evidence  is,  consequently,  admissible 
to  superadd  the  usage  and  customary  right  to  the  contract 
between  the  parties ;  such  right  and  usage  being  recognized 
by  law  as  incident  to  the  subject-matter  of  the  contract,  and 
consequential  upon  the  taking  of  the  land. 

(c)  Omissions  may  be  supplied  by  the  introduction  of  the 
custom,  but  the  custom  cannot  prevail  over  and  nullify  the 
express  provisions  and  stipulations  of  the  contract.' 

(d)  In  all  contracts  as  to  the  subject-matter  of  which  known 
usages  prevail,  parties  are  bound  to  proceed  with  the  tacit 
assumption  of  those  usages ;  they  commonly  reduce  into  writ- 
ing the  special  particulars  of  their  agreement,  but  omit  to 
specify  these  known  usages,  which  are  included,  however,  as 
of  course,  by  mutual  understanding.  Evidence,  therefore,  of 
such  incidents  is  receivable.  The  contract,  in  truth,  is  partly 
express  and  in  writing,  partly  implied  or  understood  and  un- 
written. It  is  for  this  reason  that  evidence  of  a  usage  or 
custom  existing  in  a  particular  trade  or  business,  or  in  a  par- 
ticular locality,  is  permitted  to  be  shown.* 

(e)  It  is  well  settled  that  a  general  usage,  or  one  Avhioh  is 
known  to  the  parties  and  which  does  not  conflict  with  the 
express  terras  of  a  contract,  forms  a  part  thereof  as  much 
as  though  written  therein.'  But  the  evidence  must  not  be  of 
a  particular  which  is  repugnant  to  or  inconsistent  with  the 
written  contract. 

iDe  Witt  T,  Berry,  134  U.  S.  306.        40;  39  N.  Y.  State  Rep.  983;  Gage 

2Knapp  V.  Marlboro,  29  Vt.  283.         v.  Meyers,  59  Mich.  800. 

3  O'Donohue  v.  Leggett,  134  N.  Y.        *  Heald  v.  Cooper,  8  Me.  83. 

*  Supperly  v.  Steward,  50  Barb.  63. 
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if)  Usage  is  admissible  for  the  purpose  of  annexing  inci- 
dents to  the  contract  in  matters  upon  which  the  contract  is 
silent,  but  not  to  vary  or  contradict,  either  expressly  or  by 
implication,  the  express  terms  of  the  written  instrument.' 

(g)  The  purpose  of  evidence  of  custom  is  to  ascertain  the 
intention  of  the.parties'where  it  cannot  be  ascertained  by  the 
terms  of  the  contract.^  Thus,  a  general  custom  of  saw-mills 
to  keep  the  slabs  as  part  compensation  for  sawing  the  logs  is 
provable.'  So  is  parol  evidence  of  trade  usage  ascertaining 
the  duties  of  a  traveling  salesman,  where  there  is  a  written 
contract  not  defining  his  duties.*  So  is  evidence  of  the  gen- 
eral manner  of  business  of  an  agent  to  loan  money ;'  and  of  a 
custom  to  sell  for  cash.*  And  so  is  evidence  of  the  habits  of 
insurance  agents  in  respect  to  performing  the  details  of  the 
business,  and  of  the  employment  of  clerks  and  of  their  duties.'' 

(A)  A  church  may  show  it  was  not  its  custom  to  pay  trustees 
for  services ;  ^  and  a  boom  company  may  show  that  it  was 
their  custom  to  deliver  logs  of  a  certain  size  to  different  mills 
than  the  one  named  in  the  contract,  when  such  logs  have  been 
forced  under  the  boom.' 

(^')  The  usual  rates  charged  for  premiums  on  the  insurance 
of  other  property  similar  to  that  described  in  the  policy  may 
be  shown.'"  It  may  be  shown  that  machinery  used  in  a  paper- 
mill  is  of  the  ordinary  and  usual  kind.''  The  habit  of  mules 
for  stumbling  may  be  shown.'^ 

{j)  The  habits  of  a  person  killed,  in  regard  to  being  sober 
and  industrious,  and  his  character  as  a  workman,  are  competent 
to  show  the  value  of  his  services,  and  the  loss  to  his  estate 
caused  by  his  death.'' 

1  O'Donohue  v.  Leggett,  134  N.  Y.        8  Cicotte  v.  St.  Anne's  Church,  60 

40;  29  N.  Y.  State  Rep.  983;  De  Witt  Mich.  552. 
V.  Perry,  184  U.  S.  306.  s  Wausau  Boom  Co.  v.  Dunbar,  75 

2MacClusky  v.  Klosterman  (Oreg.),  Wis.  133. 
35  Pac.  Rep.  366.  w  Deveraux    v.    Sun  F.   Office,   51 

3  Hewitt  V.  John  Week  Lumber  Co.,  Hun,  147 ;  30  N.  Y.  State  Rep.  584. 
77  Wis.  548.  n  Sheperd  v.  Hill  (Mass.),  34  N.  E. 

4  Brown  v.  Baldwin  &  G.  Co.,  37  N.  Rep.  1035. 

Y.  State  Rep.  363.  12  Patterson  v.  South  &  N.  A.  R.  Co. 

5  Stein  V.  Swesen,  46  Minn.  360.  (Ala.),  7  S.  Rep.  437. 

6  Tyler  v.  O'Reilly,  59  Hun,  618;  36  "  Van  Gent  v.  Chicago,  M.  &  St.  P. 
N.  Y.  State  Rep.  106.  R.  Co.  (Iowa),  45  N.  W.  Rep.  913. 

'  ArfiE  V.  State  F.  Ins.  Co.,  34  N.  Y. 
State  Rep.  366;  135  N.  Y.  57. 
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(Jc)  What  was  usually  and  habitually  done  in  the  running  of 
trains  may  be  proved  to  rebut  a  claim  that  an  employee  was 
negligent  in  running  a  train  in  violation  of  rules;'  and  the 
usual  custom  of  railroads  in  regard  to  turn-tables;^  and  as  to 
the  mode  of  shipment  of  baled  cotton.' 

{I)  Evidence  of  general  custom,  or  of  the  amount  of  care 
exercised  by  men  in  general  in  similar  circumstances,  is  com- 
petent upon  the  question  whether  or  not  a  person  exercised 
ordinary  care  in  the  custody  of  bailment.*  So  evidence  of  a 
general  custom  for  people  to  cross  railroad  tracks  at  the 
point  where  the  assured  was  killed  is  competent  as  tending  to 
show  whether  he  was  violating  the  law  or  rules  of  a  company 
in  crossing  the  track.-' 

(?;i)  It  is  competent  to  show  a  custom  or  habit  for  switch- 
men to  go  between  the  cars  under  like  circumstances  to  those 
under  which  the  plaintiff  was  injured;''  or  for  brakemen  to- 
get  on  coal-cars  over  the  side.' 

(?t)  It  is  competent  to  shiow  that  other  business  men,  under 
the  same  circumstances,  acted  as  the  defendant  acted.* 

(o)  A  contractor  may  show  a  general  custom  among  con- 
tractors to  charge  a  profit  upon  the  amount  paid  by  them  to 
workmen  when  the  contract  is  by  the  day." 

(j))  Evidence  of  the  usual  and  ordinary  distance  for  the- 
erection  of  signals  from  a  low  bridge  is  competent  on  the- 
question  whether  a  certain  signal  was  too  near  a  bridge  to 
operate  as  a  sufficient  warning,  in  an  action  by  a  brakeman 
■  for  personal  injuries  from  being  struck  by  a  low  bridge  in 
which  the  warning  signal  was  but  fifty-one  feet  from  the 
bridge.'" 

1  Hunn  V.  Michigan  C.  R  Co.,  78  Asb'd,  129  N.  Y.  633 ;  36  N.  Y.  State 
Midi.  513 ;  Daley  v.  American  Print-    Rep.  938. 

ing  Co.,  158  Mass.  581.  *  Hissory  v.  Richmond  &  D.  R.  Co., 

2  Bridger  v.  Ashville  <fe  S.  R.  Co.,  27    91  Ala.  514. 

S.  C.  456;  13  Am.  State  Rep.  653.  'Coats  v.  Boston  &  M.  R  Co.,  153 

3  Louisville  &  N.   R  Co.  v.  Man-    Mass.  297. 

Chester  Mills,  88  Tenn.  653;  McKay  8  Rand  v.  Johns  (Tex.  App.),  15  S. 

V.   Nevsr   Yoi-k    Central    &   Hudson  W.  Rep.  200 ;  Holland  v.  Tenn.  Coal 

River  R  Co.,  50  Hun,  563 ;  20  N.  Y.  &  J.  R.  Co.,  91  Ala.  444. 

State  Rep.  816.  » McDonnell  v.  Ford,  87  Mich.  198. 

*  Armstrong  v.  Chicago,  M.  &  St.  'o  Wallace  v.  Central  Vermont  R. 
P.  R  Co.,  45  Minn.  85.  Co.,  138  N.  Y.  302;  52  N.  Y.  State 

*  Duncan  t.  Preferred  Mutual  Ace.  Rep.  351 ;  Flanders  v.  Chicago,  St.  P., 
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(q)  The  rules  of  a  railroad  company  as  to  the  management 
of  a  switch,  and  of  the  usual  manner  of  running  trains  upon 
a  certain  track,  are  admissible.^ 

(r)  'No  proof  of  custom  can  be  made  to  the  contrary  of  the 
stipulations  of  a  contract,  nor  to  contravene  the  legal  con- 
struction implied  from  a  written  contract,  silent  as  to  the 
time  of  performance,  that  the  work  is  to  be  done  and  mate- 
rials furnished  in  a  reasonable  time.- 

(*)  Custom  or  usage  may  be  proved,  not  only  to  explain  the 
meaning  of  terms  having  a  peculiar  and  technical  meaning, 
but  also  to  supply  evidence  of  the  intention  of  the  parties  to 
a  contract.'  Thus  proof  of  a  custom  is  admissible  to  show 
the  method  intended  by  the  parties  to  a  contract  for  the  sale 
of  logs  to  be  followed  in  measuring  the  logs,  where  the  con- 
tract does  not  express  the  mode,  and  to  show  the  amount  al- 
lowed on  logs  sold  according  to  "board  measure"  for  hollow 
or  pickej''  logs.'' 

§  12.  Qualities  of  usage. —  In  order  to  amount  to  a  binding 
usage  of  a  trade  or  business,  it  must  be  shown  to  be  so  well  es- 
tablished, so  general,  so  uniform  and  notorious,  that  it  may 
reasonably  be  presumed  that  the  parties  knew  and  contracted 
in  reference  to  it.'  It  must  be  shown  that  it  is  established 
and  not  merely  casual,  uniform  and  not  varying,  general  and 
not  personal;  or  that  it  was  known  to  the  parties  when  the 
contract  was  entered  into."  It  is  sufficient  if  it  be  shown  to 
be  so  well  known  and  acquiesced  in  that  it  may  reasonably  be 
presumed  to  have  been  an  ingredient  imported  into  the  con- 
tract by  the  parties ; '  and  this  is  the  case  only  when  the  usage 
is  certain,  reasonable  and  universally  acquiesced  in,  so  that 
everv  one  engaged  in  the  trade  knows,  or  might  have  known, 
of  it,  if  he  had  taken  the  trouble  to  inquire.     A  written  ex- 

M.  &  O.  R.  E.  Co.  (Minn.),  53  N.  W.  «IcI. ;  Adamant  Plaster  Co.  v.  Na- 

Rep.  544.  tional  Bank,  5  AVasb.  233. 

1  Chicago,  M.   &  St.   P.  R  Co.  v.  s  poye   v.  Leighton,  33  N.  H.  71 ; 

O'SuUivau,  143  111.  48.  Smith  v.  Floyd,  18  Barb.  393. 

-  Morovvske  V.  Robrig.  53  N.  Y.  State  t^Duquid    v.   Edwards,   .50    Barb. 

Rep.  330 ;   Riclimond  &  D.  R.  Co.  v.  388 ;  Hursb  v.  Nortb,  40  Pa.  St.  241 ; 

Hissong  (Ala.),  13  S.  Rep.  209;  Sham  Gallup  v.  Lederer,  1  Hun,  882. 

V.  Jacobs  (Iowa),  55  N.  W.  Rep.  333.  "Smith   v.   Gibbs,  44 'N.   H.  335; 

3  Destreban  v.  Louisiana  Cypress  Lewis  v.  Thatcher,  15  Mass.  433. 
Lumber  Co.,  43  La.  Ann.  87. 
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press  contract  cannot  be  controlled  or  varied  or  contradicted 
by  a  usage  or  custom.^  Where  it  is  sought  to  establish  a  usage 
of  trade  to  control  the  meaning  of  words,  it  must  be  shown 
that  the  words  are  used  in  that  trade  and  are  understood  in  a 
defined  sense.  And  the  proof  must  show  facts  that  lead  to 
a,  conviction  that  they  were  used  in  that  case  in  such  sense. 
It  must  be  proved  by  the  multiplication  or  aggregation  of  a 
great  number  of  particular  instances;  and  these  instances 
must  have  a  principle  of  unity  running  through  them,  and 
that  unity  must  show  a  certain  course  of  business,  and  an  es- 
tablished understanding  respecting  it.  The  testimony  of  one 
witness  is  not  generally  suificient  to  establish  a  usage  of  trade ;  ^ 
but  the  question  as  to  whether  the  evidence  of  one  witness  is 
sufficient  or  not  must  be  determined  from  the  witness'  means 
of  information.'  To  establish  a  shipping  usage  on  a  certain 
river,  the  witness  may  state  his  habit  and  custom  in  shipping 
in  all  boats  on  the  river.*  An  isolated  instance  is  not  suffi- 
cient to  prove  a  custom;  nor  will  evidence  of  the  custom  of 
one  person  be  sufficient  to  establish  a  general  course  of  trade. ^ 

§  13.  When  not  necessarily  general. —  It  is  not  necessary 
that  usage  should  be  general  —  that  is,  extend  over  the  whole 
country ;  neither  is  its  antiquity  of  any  importance  except  to 
show  that  the  parties  knew  of  it  and  intended  to  adopt  it  as 
the  law  of  their  contract."  The  usage  must  be  shown  to  be 
certain  and  reasonable,  and  so  universally  acquiesced  in  that 
everybody  in  the  particular  trade  knows  it,  or  might  know 
it  if  he  took  the  pains  to  inquire.''  If  the  usage  exists,  and  it 
is  not  inconsistent  with  the  written  contract,  it  is  precisely 
the  same  as  if  it  were  written  in  words  attached  to  the  con- 
tract; and  it  cannot  be  got  rid  of  by  proof  of  an  oral  agree- 
ment to  waive  or  vary  it." 

§  14.  How  established. —  It  is  not  sufficient  to  show  by  a 
w^itness  belonging  to  a  particular  trade  that  he  does  a  certain 

1  De  Witt  V.  Berry,  134  U.  S.  306 ;        <  Berry  v.  Cooper,  38  Ga.  543. 
O'DoDohue  V.  Leggett,  184  N.  Y.  40 ;        5  Burr  v.  Sickles,  17  Ark.  428. 

■29  N.  y.  State  Rep.  983;  Conrod  v.  ewood  v.  Hicouk,  3   Wend.  501; 

Fisher,   37  Mo.   App.  853 ;    Gage  v.  Bank  of  Utica  v.  Smith,  18  Johns. 

Meyers,  59  Mich.  300 ;  Scott  v.  Hart-  380. 

ley,  136  Ind.  339.  "  Foxhall    v.    InteiTiational    Land 

2  Wood  T.  Hicock,  3  Wend.  501.  Credit  Co.,  16  L.  T.  (N.  S.)  637. 

3  Haskins  v.  Warren,  11^  Mass.  514 ;  8  Fawkes  v.  Lamb,  31  L.  J.  Q.  B.  98, 
Vail  V.  Rice,  5  N.  Y.  155. 
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thing  in  a  particular  waj,  but  it  must  be  shown  that  that  is 
the  usual  mode  adopted  in  the  trade.'  The  course  adopted 
by  the  trade  must  be  shown,^  and  evidence  of  an  isolated  in- 
stance is  not  sufficient.'  It  is  not  necessary  that  the  witness 
should  be  engaged  in  a  particular  trade  or  business  to  make 
him  competent  to  testify  to  a  usage  pertaining  to  it.  It  is 
sufficient  if  he  has  acquired  his  knowledge  by  dealing  with 
those  engaged  in  it.  The  witness  must  state  what  is  done, 
and  how.*  In  all  cases,  in  order  to  establish  a  customary 
right,  the  evidence  should  not  be  less  than  that  required  to 
establish  a  prescriptive  right.'  In  order  to  establish  a  usage 
of  a  certain  trade  or  business  the  testimony  should  come  from 
those  engaged  in  the  business  or  those  who  are  familiar  with 
the  existence  and  application  of  the  usage."  A  usage  must  be 
proved  by  evidence  of  facts  and  instances  in  which  it  has  been 
acted  upon.'  It  is  not  necessary  that  there  should  be  either 
the  antiquity,  uniformity  or  notoriety  that  is  essential  to  es- 
tablish a  custom ;  it  is  sufficient  if  it  is  shown  to  be  so  well 
known  and  so  generally  acquiesced  in  that  it  may  rea- 
sonably be  presumed  to  have  been  imported  into  their  con- 
tract by  the  parties.  The  mere  fact  that  the  evidence  is 
conflicting  does  not  settle  the  question,  but  it  is  for  the  jury 
to  say  from  all  the  evidence  whether  or  not  the  usage  is ' 
established.^ 

XI.    LOCAL    TTSAGE  —  NOTICE    OF   MUST   BE    SHOWN. 

It  would  seem  that,  upon  principle,  for  a  party  to  be  bound 
by  a  local  usage,  or  a  usage  of  a  particular  trade  or  profession, 
he  must  be  shown  to  have  knowledge  or  notice  of  its  exist- 
ence. For  upon  what  basis  is  it  that  a  contract  is  held  to  be 
entered  into  with  reference  to  or  in  conformity  with  an  exist- 
ing usage?    Usage  is  engrafted  upon  a  contract,  or  invoked  to 

1  Geary  v.  Meagher,  33  Ala.  630 ;        s  Smith  v.  Floyd,  18  Barb.  523. 
Pflel  V.  Kemper,  3  Wis.  315.  » Smith  v.  Wright,  56  Ala.  417. 

2  Austin  V.  Williams,  2  Ohio,  64.  '  Mills  v.  Hallock,  2  Edw.  Ch.  653 ; 

3  Burr  V.  Sickle,  17  Ark.  428.  Chenery  v,  Goodrich,  106  Mass.  566. 
*  Griffin  v.  Rice,  1  Hilt.  184 ;  Com-        8  Upton  v.  Starbridge  Cotton  Mills, 

mercial    Bank    of  Pennsylvania   v.     Ill  Mass.  446. 
Union  Bank,  19  Barb.  393;  Cheap- 
side  Bank  v.  Swain,  29  Md.  488. 
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give  it  a  meaning,  on  the  assumption  that  the  parties  con- 
tracted in  reference  to  it;  th^t  is  to  say,  that  it  was  their  in- 
tention that  it  should  be  a  part  of  their  contract,  whenever 
their  contract  in  that  regard  was  silent  or  obscure.  But  coyldl 
intention  run  in  that  way  unless  there  was  knowledge  of  the 
way  to  guide  it?  No  usage  is  admissible  to  influence  the  con- 
struction of  a  contract,  unless  it  appears  that  it  be  so  well 
settled,  so  uniformly  acted  upon  and  so  long  continued  as  to 
raise  a  fair  presumption  that  it  was  known  to  both  contract- 
ing parties,  and  that  they  contracted  in  reference  thei'eto. 
There  must  be  some  proof  that  the  contract  had  reference  to 
it,  or  proof  arising  out  of  the  position  of  the  parties,  their 
knowledge  of  the  course  of  business,  their  knowledge  of 
the  usage,  or  other  circumstances  from  which  it  may  be  in- 
ferred or  presumed  that  they  had  reference  to  it.  Frequent 
are  the  expressions  in  the  later  authorities  that,  where  the 
usage  is  of  a  particular  trade  or  locality,  it  mqst  appear  that 
it  was  known  to  a  party  before  he  is  bound  by  it,  so  as  to 
make  it  a  part  of  his  contract.'  In  Higgins  v.  Moore  ^  it  is 
said:  "The  usage  being  local,  its  existence  must  be  clearly 
proved  to  have  been  known  to  the  plaintiff  at  the  time."  In 
Esterly  v.  Cole '  it  is  said  that,  where  there  is  a  general  usage 
in  any  particular  trade  or  branch  of  business  to  charge  or 
allow  interest,  parties  having  knowledge  of  the  usage  are  pre- 
sumed to  contract  in  reference  to  it.  And  again,  in  the  same 
case,  that  if  proof  of  the  existence  of  the  usage  had  been  fol- 
lowed with  proof  that  defendant  had  knowledge  thereof,  the 
case  would  have  been  made  out.  In  Dawson  v.  Kittle  *  it  is  ' 
said  that  the  usage  must  be  known  to  the  party  at  the  time 
of  contracting,  or  he  must  be  presumed  to  have  known  or  as- 
sented to  it.  In  Wheeler  v.  I^ewbould '  it  is  expressly  held 
that  proof  of  a  local  usage  can  never  be  received  to  var}^  the 
construction  which  the  law  would  otherwise  give  to  a  con- 
tract, unless  it  is  clearly  proven  that  its  existence  was  known 
to  the  parties,  and  that  their  contract  was  made  in  reference 
to  its  terms.  In  Kirchner  v.  Venus  '^  it  was  held  that  evidence 
of  the  usage  of  a  particular  place  is  admitted  only  on  the 

I  Bradley  v.  Wheeler,  44  N.  Y.  500.        *  4  Hill,  107. 
-'  34  N.  Y.  425.  5  5  Duer,  39. 

3  3  N.  Y.  503.  6 13  Moore,  Priv.  Coun.  Cases,  861, 
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ground  that  the  parties  who  contracted  are  both  cognizant  of 
the  usage,  and  must  be  presumed  to  have  made  tlieir  agree- 
ment in  reference  to  it.  In  Caldwell  v.  Dawson  ^  it  is  held 
that  it  must  appear  that  the  party  had  actual  knowledge  of 
the  usage,  or  the  evidence  must  be  such  as  to  clearly  author- 
ize the  presumption  that  he  had  knowledge  of  it.  And  fur- 
ther, that  the  fact  that  one  party  had  knowledge  of  the  usage, 
and  supposed  that  it  would  enter  into  the  contract,  is  not  suffi- 
cient. In  Barnard  v.  Kellogg  '^  it  is  said  that  usage  is  used  as 
a  mode  of  interpretation,  on  the  theory  that  the  parties  knew 
■of  its  existence  and  contracted  with  reference  to  it ;  and  that 
the  contract  of  the  parties  in  that  case  showed  clearly  that 
they  did  not  know  of  the  custom,  and  could  not,  therefore, 
have  de^lt  with  reference  to  it.  Not  only  the  existence  of 
such  usage,  but  whether  knowledge  of  it  exists  in  any  particu- 
lar case,  is  a  question  of  fact  for  the  jury.  Of  course,  then  it 
is  to  be  established  or  negatived  in  all  its  essentials,  as  well  as 
to  knowledge  as  to  any  other,  by  the  same  character  and 
■weight  of  evidence  as  are  necessary  to  maintain  other  allega- 
tions of  fact.  It  may  be  established  by  presumptive  as  well 
as  by  direct  evidence.  Nor,  on  the  other  hand,  is  it  exempt 
from  the  difficulty  that  a  presumption  may  not  prevail  against 
direct  evidence  to  the  contrary  of  it.  The  jury  may  pres^ime, 
from  all  the  circumstances  of  the  case,  that  knowledge  or 
notice  existed.  We  have  seen  that  there  are  usages  which 
Jiave  become  so  general  and  so  universally  received  and  acted 
upon  as  that  they  have  become  a  part  of  the  common  law,  and 
no  one  can  be  heard  to  profess  ignoi'ance  of  them.  But  it  is 
•equally  true  that  there  are  usages  so  restricted  as  to  locality,  or 
trade,  or  business,  as  that  ignorance  of  them  is  a  valid  reason 
why  a  party  may  not  be  held  to  have  contracted  in  reference 
to  them.  In  "Walls  at  al.  v.  Bailey  ^  it  is  held  that  parties  are 
presumed  to  contract  in  reference  to  a  uniform,  continuous 
and  well-settled  usage  pertaining  to  the  matters  as  to  which 
they  enter  into  agreement,  where  such  usage  is  not  in  opposi- 
tion to  well-settled  principles  of  law  and  is  not  unreasonable. 
But  where  the  usage  is  of  a  particular  trade  or  locality,  such 
presumption  is  not  conclusive,  and  may  be  rebutted  by  proof 

1  4  Mete.  131.  a  49  N.  Y.  464. 

^  10  Wall.  383. 
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upon  the  part  of  one  of  the  contracting  parties  that  he  was 
ignorant  of  such  usage. 

In  short,  the  general  rule  is  that  a  mere  local  usage  is  not 
binding  upon  a  party,  unless  he  has  notice  or  knowledge  of  its 
existence  at  the  time  when  the  contract  was  entered  into,  and 
the  burden  of  establishing  knowledge  is  on  the  party  setting 
it  up.i  The  usage  or  custom  of  a  particular  port,  in  a  partic- 
ular trade,  is  not  such  a  usage  or  custom  as  will  limit,  control 
or  qualify  the  language  of  a  contract.-  In  New  York  local 
usage  is  not  admissible  to  con'trol  the  rules  of  law  respecting 
a  particular  trade.'  But  a  shipper  of  goods  is  chargeable  with 
notice  of  an  established  and  well-known  usage  existing  in  a 
particular  trade. 

XII.    WHEN    CUSTOAI   NOT    VALID. 

In  order  to  be  valid  and  binding  it  is  necessary  thh,t  a  usage 
should  be  reasonable.  Thus  the  following  usages  have  been 
held  bad  as  against  the  policy  of  the  law :  For  the  master  of  a 
vessel  to  sell  the  cargo  of  a  stranded  vessel  without  necessity ;  * 
authorizing  a  person  to  charge  for  services  not  rendered,  or 
material  never  furnished;^  exempting  carriers  from  liability 
for  negligence,  or  favoring. the  violation  of  a  statute;^  or 
for  a  bank  not  to  correct  mistakes  in  counting  money,  unless 
it  is  discovered  before  the  party  leaves  the  bank. 

XIII.    MEANING    OF    WORDS    INTERPRETED    BY    USAGE. 

In  a  particular  trade  or  business,  words  having  a  well  under- 
stood meaning  in  ordinary  transactions  have  often  a  technical 
sense,  entirely  different  from  their  ordinary  signification;  so 
that  if  in  that  class  of  contracts  the  words  were  to  be  given 
their  ordinary  interpretation,  the  intention  of  the  parties 
would  be  wholly  subverted.  In  such  cases  evidence  of  usage 
is  admissible  to  explain  the  local,  technical  or  peculiar  mean- 
ing in  the  trade  or  business  to  which  the  contract  relates,  pro- 

1  Albatross  v.  Wayne,  16  Ohio,  513 ;  3  Higgins  v.  Moore,  34  N.  Y.  417 ; 
Flyun  V.  Murphy,  3  E.  D.  Smith  (N.    Bissell  v.  Campbell,  54  id.  353. 

Y.),    378 ;    Barnard    v.    Kellogg,   10        *  Stillman  v.  Hurd,  10  Tex.  107. 
Wall.  383.  5  Kendall  v.  Russell,  5  Dana  (Ky.), 

2  Adams  v.  Insurance  Co.,  76  Pa.    50. 

St.  411 ;  Cope  v.  Dodd,  13  id.  33.  « Dunham  v.  Dey,  13  Johns.  44. 
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vided  sufBcient  is  proved  to  raise  a  presumption'  that  th& 
parties  intended  to  use  the  words  in  their  technical  or  partic- 
ular sense.  In  such  cases  it  is  proper  to  ask  a  witness  whether 
there  is  any  generally  understood  meaning  of  certain  words^ 
among  persons  engaged  in  the  particular  trade  or  business 
under  consideration;'  and  such  a  question  must  be  answered 
by  a  witness  before  he  is  asked  what  he  understood  by  the 
written  contract  to  which  it  is  meant  to  apply  the  usage.  Thus 
usage  has  been  admitted  to  show  M'hat  was  meant  by  the 
words  «  ream," '-  "  all  faults," »  "  fur,"  * ''  roots," «  or  "  building." 
So  also  to  show  what  is  meant  b}''  the  words  "  weeks," 
"  months,"  etc.,  in  a  certain  cUss  of  contracts.'  So,  too,  where 
certain  work,^  as  "  plastering  a  house,"  or  "  laying  a  walk,"  etc^ 
is  to  be  done  at  so  much  per  square  yard,  evidence  of  the  usage 
of  plasterers,  in  the  locality  where  the  contract  was  made,  is 
admissible  to  determine  whether,  in  ascertaining  the  quantity, 
the  whole  sides  of  the  house  should  be  measured  as  solid,  or 
whether  allowance  should  be  made  for  openings  of  doors  and 
windows.'  And  in  the  same  manner  the  meaning  of  certain 
phrases  is  ascertained;  thus,  "coppered-ship,"  "a  clear  bill 
of  lading,"'^  "store  fixtures,"  "immediate  delivery,"'  "sea- 
litter,"  '"  "  a  full  and  complete  cargo  of  sugar."  Parol  evidence 
was  admitted  to  show  that  in  a  contract  for  a  certain  number 
of  "  barrels  "  of  petroleum  at  so  much  a  gallon,  the  word 
"barrel"  means  a  vessel  of  a  certain  capacity,  and  not  the 
statutory  measure  of  quantity.  And  that  for  this  purpose 
evidence  that  petroleum  oil  is  often  sold  in  barrels,  and  that 
barrels  are  usually  of  such  certain  capacity,  is  competent.'^ 

XIV.    ADDING   INCIDENT    TO    CONTRACT. 

Usage  is  admissible  to  add  incidents  to  the  contract, —  that 
is,  to  show  what  things  are  customarily  treated  as  incidental 
and  accessorial  to  the  principal  thing  which  is  the  subject  of 

1  Robertson  v.  Jackson,  3  C.  B.  413.  « Hinton  v.  Locke,  5  Hil],  437. 

2Ganson  v.  Madigan,  15  Wis.  144.  7  Walls  v.  Bailey,  49  N.  Y.  467. 

3  Corter  v.  Coal  Co.,  77  Pa.  St  386.  s  Creery  v.  Holly,  14  Wend.  36. 

*  Astor  V.  Union  Insurance  Co.,  7  9  Nelson  v.  Smith,  36  N.  J.  L.  148. 

Cow.  202.  10  Sleglit  v.   Hartsliorne,   2   Johns. 

5  Coit  V.   Commercial  Ins,   Co.,  7  561. 

Johns.  385.  >'  Schiller  t.  Stevens,  100  Mass.  5ia 
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the  contract,  or  to  which  it  relates, —  which  are  not  inconsist- 
ent therewith.^  This  is  upon  the  ground  that  the  parties 
•did  not  mean  to  express  the  who|e  contract  in  writing,  but 
made  it  in  reference  to  usage,  which  becomes  a  part  of  it.^ 
Thus  a  note  is  made  payable  thirty  days  from  date,  but  usage 
steps  in  and  postpones  the  payment  for  three  days.  So, 
too,  it  may  be  shown  by  parol  that  it  is  the  custom  of 
persons  emploj'ed  in  particular  trades,  under  a  general  con- 
tract of  hiring,  to  have  certain  holidays  in  the  year  to  them- 
selves. Prima  facie,  every  contract  is  to  be  understood  as 
containing,  in  some  sort,  an  implied  reference  to  the  general 
law  ;  but  the  general  rule  is  clear,  that  no  extrinsic  evidence 
of  usage  can  be  received  to  vary,  add  to  or  contradict  the 
plain  sense  of  the  contract,  when  once  properly  ascertained.' 
The  application  of  the  rule  depends  so  much  upon  peculiar 
forms  of  expression,  and  terms  in  the  contract,  which  may 
strike  different  minds  in  different  ways,  that  judges  disagree 
on  this  point ;  for  the  presumption  that  parties  contracted  in 
reference  to  the  general  law  must  be  overcome  before  the 
usage  can  be  applied. 

1  Cooper  V.  Kane,  19  Wend.  386;        2  United  States  v.  Arredondo,  6  Pet. 
Dixon  V.  Dunham,  13  111.  324 ;  Leach    715 ;  Palmer  v.  Kane,  5  Wis.  265. 
V.  Beardslee,  33  Conn.  404.  8  Parsons  v.  Miller,  15  Wend.  563, 
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PAROL   EVIDENCE   CONCERNING   WETTINGS. 

§  1.  Writings  not  signed  by  both  parties. —  A  writing- 
signed  by  one  party  to  a  contract  does  not  preclude  him  from 
showing  by  parol  what  the  undertaking  of  the  party  not  sign- 
ing was.'  Thus  a  bill  of  sale  of  goods  signed  by  the  vendee 
alone,  stating  the  number  of  packages  and  terms  of  sale,  is 
not  the  contract  of  both  parties,  but  only  of  the  vendee ;  and 
parol  evidence  is  admissible  in  an  action  for  the  purchase-price 
to  show  that  the  sale  was  by  sample,  and  that  the  seller  war- 
ranted the  goods  to  be  like  the  sample,  and  that  some  of  the 


iTocci  V.  Arata,  35  N.  Y.  State  Rep.  43;  Dana  v.  Taylor,  150  Mass.  25. 
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goods  did  not  comply  with  the  warranty.^  Evidence  of  a 
parol  agreement  by  a  landlord  to  make  certain  changes  in  the 
premises,  and  to  accept  a  less  amount  of  rent  while  the  changes 
were  in  progress,  is  admissible  though  the  agreement  is  made 
contemporaneous  with  a  written  lease.^  It  seems  that  evi- 
dence is  admissible  of  a  parol  agreement  guarantying  the 
quantity  of  land  embraced  b}'  a, written  contract  of  a  sale  or 
a  deed  of  conveyance,  unless  the  written  agreement  embraces 
the  whole  contract;'  and  to  prove  an  agreement  in  which  a 
written  instrument  originated  and  of  which  it  constituted  a 
part;*  and  to  establish  a  contemporaneous  oral  agreement 
which  induced  the  execution  of  a  written  contract,  though  it 
may  vary,  change  or  reform  the  instrument.'  But  where  a 
written  offer,  containing  expressly  or  by  implication  all  the 
engagements  appropriate  and  necessary  to  the  agreement,  is 
signed  by  one  party  and  accepted  by  the  other,  it  constitutes 
such  a  complete  contract  between  them  that  oral  evidence  is 
inadmissible  to  add  to  its  terms;  the  general  rule  being  that,. 
if  a  paper  appear  on  its. face  to  be  a  complete  contract,  then,- 
in  the  absence  of  fraud,  accident  or  mistake,  parol  evidence 
is  inadmissible  to  enlarge  its  terms, —  the  conclusive  presump- 
tion of  law  being  that  such  paper  embodies  the  entire  agree- 
ment of  the  parties.  And  whether  or  not  a  writing  appears- 
upon  its  face  to  be  the  complete  expression  of  the  agreement 
of  the  parties  is  for  determination  by  the  court.^ 

§  3.  As  to  the  existence^  identity  or  validity  of  contract. 
Conversations  and  negotiations  preliminary  to  a  written  agree- 
ment, although  merged  in  it,  are  admissible  in  evidence,  not 
for  the  purpose  of  explaining  its  terras,  but  to  throw  light 
upon  the  question  of  its  execution,'  and  to  show  that  a  writing 

1  Curtis  V.  Soltan,  34  N.  Y.  State  191;  Condit  v.  Coudrey,  123  N.  Y. 
Bep.  767 ;  Eoutlidge  v.  Worthington    463 ;  34  N.  Y.  State  Rep.  107. 

Co.,  119  N.  Y.  593;  30  N.  Y.  State  SMcGree  v.  Craven,  106  N.  C.  351. 

Rep.  195;  Smith  v.  Coleman,  77  Wis.  ■'McAteer  v.  McAteer,  31  S.  C.  313. 

343 ;  Hess  v.  Board  of  Education,  33  5  Furguson  v.  Raflferty,  128  Pa.  St. 

111.   App.   440;   "Work  v.   Beach,   53  337. 

Hun,  7 ;  37  N.  Y.  State  Rep.  547 ;  "  Harrison  v.  McCorraick,  89  Cal. 
Ferguson  v.  Baker,  36  N.  Y.  State  327 ;  23  Am.  St.  Rep.  469 ;  The  Lam- 
Rep.  626 ;  116  N.  Y.  357.  son  Con.  S.  S.  Co.  v.  Harting,  46  N.  Y.- 

2  Sire  V.  Rumbold,  39  N.  Y.  State  State  Rep.  191. 

Rep.  35 ;  Clenigan  v.  McFarland,  34        '  Wilbur  v.  Stoepel,  83  Mich.  344. 
id.  634 ;  Roberts  v.  Bonaparte,  73  Md. 


176  EULES    OF    EVIDENCE. 

never  took  effect  as  a  contract ;  ^  or  that  the  person  whose 
name  is  subscribed  to  a  contract  never  intended  to  sign  it,  but 
supposed  he  was  signing  one  previously  drawn ;  -  and  evidence 
of  a  contemporaneous  oral  agreement  is  admissible  on  the 
question  of  usury  in  a  loan,  although  a  writing  signed  by  the 
borrower  on  the  same  subject  is  proved.' 

§  3.  To  show  that  a  writing  purporting  to  be  a  contract 
was  not  intended  as  such. —  Parol  evidence  may  be  given  to 
show  that  a  writing  purporting  to  be  a  contract  was  not  in 
fact  intended  by  the  parties  as  such.  Such  evidence  is  not  re- 
ceived to  change  the  written  contract  by  parol,  but  to  estab- 
lish that  such  contract  had  no  force,  efficacy  or  effect.  This 
is  in  avoidance  of  the  instrument  and  not  to  change  it,  and  is 
as  competent  as  it  would  be  to  show  that  a  written  instrument 
was  obtained  fraudulently,  by  duress,  or  in  an  improper  man- 
ner. Such  evidence  does  not  come  within  the  ordinary  rule 
of  introducing  parol  evidence  to  contradict  written  testimony, 
but  tends  to  explain  the  circumstances  under  which  an  instru- 
ment was  executed  and  delivered,  or  to  show  that  it  was  can- 
celed or  surrendered.*  So  Avhere  one  of  the  parties  to  an  ac- 
tion introduces  in  evidence  an  order  from  a  third  person  to 
the  other  party  to  the  action  for  certain  property,  an^  a  bill 
from  such  party  to  such  third  person  of  the  property,  sent 
after  the  property  had  been  delivered,  to  show  a  sale,  the  party 
against  whom  the  evidence  is  introduced  may  show  by  his 
own  testimony  or  that  of  his  agent  that  the  bill  was  sent 
merely  as  a  memorandum  of  the  value  of  the  lumber,  and  to 
notify  the  person  for  what  amount  they  would  be  required  to 
account.  It  is  competent  to  show  the  purpose  for  which  the 
bill  was  sent,  to  explain  its  real  meaning  and  significance. 
Even  if  the  bill  was  made  out  concurrently  with  the  contract, 
and  was  part  of  the  res  gestae,  it  is  not  a  writing  having  such 
a  complete  and  decisive  character  as  would  render  parol  evi- 
dence inadmissible.' 

§  4.  Surrounding  circumstances.—  The  rule  that  parol 
evidence  is  admissible  to  explain  and  apply  a  writing,  where 

1  Barrett  v.   Davis,   104   Mo.   549 ;        « Griersou  v.  Mason,  60  N.  Y.  394. 
McGeragle  v.  Broemel,  53  N.  J.  L.  53.        5  Crosby  v.  The  D.  &  H.  C.  Co.,  12S 

2  Cummings  v.  Ross,  90  Cal.  68.  N.  Y.  641 ;  40  N.  Y.  State  Rep,  85. 

3  Stein  V.  Swenseu,  46  Minn.  360. 
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it  does  not  contradict  or  vary  it,  is  universal  in  its  application, 
under  the  rule  that  a  writing  may  be  read  in  the  light  of 
surrounding  circumstances,  in  order  that  the  true  intent  and 
meaning  of  the  parties  may,  be  arrived  at.^  The  rule  that 
contemporaneous  parol  evidence  is  inadmissible  to  contradict 
or  vary  the  terms  of  a  valid  written  instrument  is  limited  in 
its  application  to  the  language  of  the  instrument,  and  does 
not  exclude  the  light  of  extrinsic  circumstances.^  The  law 
does  not  deny  to  the  reader  the  same  light  and  information 
that  the  writer  enjoyed;  he  may  acquaint  himself  with  the 
persons  and  circumstances  that  are  the  subjects  of  the  allu- 
sions and  statements  in  the  written  agreement,  and  is  entitled 
to  place  himself  in  the  same  situation  as  the  party  who  made 
the  contract,  to  view  the  circumstances  as  he  viewed  them, 
and  so  judge  of  the  meaning  of  the  words  and  of  the  correct 
application  of  the  language  to  the  things  described.  The 
judgment  of  the  court  must  be  simply  declaratory  of  what  is 
in  the  instrument ;  it  has  to  ascertain,  not  what  the  party  in- 
tended, but  what  is  the  meaning  of  the  words  he  has  used. 
Thus,  to  explain  a  patent  ambiguity,  parol  evidence  is  never 
admissible,  whatever  doubt  may  exist  as  to  the  intention  of  the 
parties. 

For  the  purpose  of  the  construction  of  the  instrument,  no 
words  can  be  added  or  taken  from  its  provisions;  but  where 
the  words  used,  in  their  application  to  an  instrument  of  which 
they  are  a  part,  are  not  entirely  intelligible,  parol  evidence  of 
the  circumstances  attending  its  execution  may,  as  between  the 
parties,  be  admissible  to  aid  in  the  interpretation  in  its  appli- 
cation of  the  language  so  used.'  Thus,  in  such  a  case,  resort 
may  be  had  to  the  nature  of  the  business  in  which  the  instru- 
ment was  to  be  used,  the  situation  and  relation  of  all  the  par- 
ties, and  their  previous  dealings  and  negotiations  which  led  to 
the  giving  of  the  instrument,  to  enable  the  court  to  under- 
stand the  meaning  of  the  language  used.  So  recitals  in  a  con- 
tract are  not  strictly  any  part  of  the  contract,  but  they  may 

1  Emery  v.' Webster,  43  Me.   204;  3  Field  v.  Momson,  47  N.  Y.  221; 

Piersonv.AtlaDticBank,77N.Y.304.  Fish    v.    Hubbard,  31    Wend.   651; 

•     2  Rollins  V.  Pueblo  County  Com'rs,  Merchants'  Nat.  Bank  of  Whitehall 

15  Colo.  103;  Sears  v.  Kings  County  v.  Hall,  83  N.  Y.  346. 
Elev.  E.  Co.,  153  Mass.  151. 
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have  a  material  influence  in  construing  the  instrument  and 
determining  the  intent  of  the  parties.^  Too  much  regard  is 
not  to  be  had  to  the  proper  and  exact  signification  of  words 
and  sentences  so  as  to  prevent  the  simple  intention  of  the  par- 
ties from  taking  effect.  And  whenevbr  the  language  used  is 
susceptible  of  more  than  one  interpretation,  the  courts  will 
look  at  the  surrounding  circumstances  existing  when  the  con- 
tract was  entered  into,  the  situation  of  the  parties,  and  the 
subject-matter  of  the  instrument.  To  that  extent,  at  least, 
the  well-settled  rule  is,  that  extraneous  evidence  is  admissible 
to  aid  in  the  construction  of  written  contracts.  The  principle 
of  the  admission  of  this  class  of  evidence  is,  that  the  court 
may  be  placed,  in  regard  to  the  surrounding  circumstances,  as 
nearly  as  possible  in  the  situation  of  the  party  whose  written 
language  is  to  be  interpreted;  the  question  being,  what  did 
the  persons  thus  circumstanced  mean  by  the  language  they 
have  employed?  Within  this  principle  all  prior  conversation 
between  the  parties  is  not  excluded.  Such  conversation  may 
pertain  to  and  explain  the  surrounding  circumstances ;  may  be 
part  of  some  res  gestae;  or  may  point  out  the  subject-matter  of 
the  contract,  and  then  it  may  be  admissible  in  evidence.  But 
this  principle  does  not  authorize  parol  evidence  of  the  lan- 
guage of  the  parties  contradicting,  varying  or  adding  to  that 
which  is  contained  in  the  written  instrument ;  or  parol  evi- 
dence of  prior  or  contemporaneous  declarations  showing  a 
different  intention  from  that  expressed  in  the  instrument.  If, 
after  resort  to  all  the  evidence  admissible  within  this  prin- 
ciple, the  court  cannot,  from  the  language  used,  ascertain  the 
meaning  and  intention  of  the  party  to  an  instrument,  then  it 
is  a  case  of  incurable  or  hopeless  uncertainty,  and  the  instru- 
ment must  be  held  inoperative  and  void.'  The  subsequent 
conduct  and  acts  of  the  parties  are  material  and  competent  to 
show  the  interpretation  which  they  put  on  an  agreement,  and 
what  conditions  they  have  waived.^  Thus,  parol  evidence  is 
admissible  to  explain  the  circumstances  under  which  a  letter 

1  Burr  et  al.  v.  Amer.  S.  S.  B.  Co.,  Emery  v.  Webster,  43  Me.  204 ;  Dick 
81  N.  Y.  178.  Bros.'   Quincy  Brewing  Co.  v.  Fin- 

2  White's  Bank  v,  Myles,  73  N.  Y.  nell,  39  Mo.  App.  276;  Case  Mfg.  Co. 
335.  V.  Saxman,  138  U.  S.  431. 

3  Acker  v.  Bender,  33  Ala.  230; 
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was  written ; '  and  when  the  letters  were  received ;  ^  and  to 
show  that  a  writing  sued  on  does  not  set  out  all  of  the  con- 
tract relations  between  the  parties ; '  and  that  a  grant  was  ex- 
pressly subject  to  a  survey  to  be  afterwards  made.*  But  the 
court  cannot  give  effect  to  any  intention  which  is  not  ex- 
pressed by  the  language  of  the  instrument  when  looked  at  in 
the  light  of  facts  that  are  properly  before  the  court.'  Opin- 
ions and  intentions  of  the  parties  and  the  surrounding  facts 
are  inadmissible  to  alter  the  signification  of  the.  plain  language 
of  a  written  instrument  which  is  free  from  ambiguity.^ 

§  6.  When  consideration  of  Written  contract  may  be 
shown  to  Ibe  different. —  The  consideration  of  an  instrument 
can  be  inquired  into  in  a  court  of  law  when  fraud,  mistake  or 
forgery  in  its  execution  is  the  issue.'  The  consideration  re- 
cited in  a  sealed  instrument  is  prima  facie  evidence  only,  and 
may  be  controlled  or  rebutted  by  parol  proof ;  ^  not  to  con- 
tradict the  instrument  sued  on,  but  to  show  the  consideration 
upon  which  it  rests.'  Thus,  oral  evidence  is  admissible  to 
show  the  consideration  of  a  contract  which  does  not  specific- 
ally set  forth  the  consideration,"  or  to  show  that  the  consid: 
eration  was  paid  by  another  person ; "  or  that  no  part  of  the 
consideration  of  a  note  inured  to  the  benefit  of  the  defend- 
ant ;  ^'  or  that  a  part  of  the  consideration  was  a  promise  to  pay 
debts  due  from  the  promisee  to  third  persons."    Where  there 

1  Oliver  v.  Hunting,  L.  R.  44  Ch.  D.  Eq.  539 ;  Smith  v.  Arthur,  110  N.  C. 
205.  400;    Piedmont  Land  Co.   v.   Pied- 

2  Barney  v.  Forbes,  118  N.  Y.  580;  mont  F.  &  N.  Co.  (Ala.),  11  S.  Rep. 
39  N.  y.  State  Rep.  980.  333;  Buford  v.  Shannon,  10  id.  368; 

sPeabody    v.   Bement  (Mich.),  44  Carty  v.  Connolly,  91  Cal.  15 ;  Brown 

N.  W.  Rep.  416.  v.  Brown,  106  Mo.  611. 

*  Palmer  v.  Farrell,  139  Pa.  St  163.  ^Macombe  v.  Wilkinson,  88  Mich. 

5  Farmers',  etc.  Co.  v.  Commercial  486 ;  Serat  v.  Smith,  15  N.  Y.  Supp. 
Bank,  15  Wis.  424.            ■  330;  Halpin   v.  Stone,  78  Wis.  183; 

6  Humphries  v.  New  York,  L.  E.  &  Waller  v.  Haggerty  (Neb.),  46  N.  W. 
W.  R.  Co.,  131  N.  Y.  436;  81  N.  Y.  Rep.  331. 

State  Rep.  399.  "  Fitzpatrick  v.  Moore,  58  Ark.  4. 

'  Wain  V.  Wain,  -58  N.  J.  L.  429.  "  Lanier  v.  Faust,  81  Tex.  186. 

SBarbee  v.  Barbee,  108  N.  C.  581;  i2Marchaud  v.   Griffin,   140  U.   S. 

Calcote  V.  Elkins  (Tenn.),  15  S.  W,  516 ;  Merchants'  &  F.  Nat.  Bank  v. 

Rep.  85;  Pray  v.  Rhodes,  43  Minn.  McElwee,  104  N.  C.  315. 

93;  Nichols  v.   Nichols,  133  Pa.  St.  "Price  v.  Reed,  38  Mo.  App.  489; 

438;  Mills  v.  Allen,  183  U.  S.  428;  Mills  v.  Allen,  133  U.  S.  433. 
Silvers  V.  Potter  (N.  J.  Ch.),  48  N.  J. 
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is  either  a  direct  and  positive  promise  in  a  written  contract 
to  pay  tlie  consideration  named,  or  the  assumption  of  an  in- 
cumbrance on  the  part  of  the  grantee,  parol  proof  is  inadmis- 
sible to  vary  the  consideration.'  Thus,  another  and  further 
consideration  cannot  be  proved  for  a  written  release  which 
recites  a  consideration  of  $1,000 ;  ^  nor  to  show  that  the  amount 
agreed  to  be  paid  for  a  one-third  interest  in  a  hotel  within  a 
given  time  was  to  be  paid  out  of  the  profits  or  in  any  other 
way  not  specified  in  the  contract.'  As  a  general  rule,  the 
consideration  for  a  written  agreement  may  be  shown  by 
parol,  and  the  recited  consideration  may  be  contradicted  or 
shown  to  be  something  different.*  Thus,  the  statement  of 
the  consideration  in  a  deed,  as  being  a  lump  sum,  may  be  con- 
trolled by  parol  evidence  that  the  price  of  the  land  was  to 
depend  upon  the  number  of  square  feet  in  its  area.'  So  it 
may  be  shown  that  an  instrument  was  made  upon  sufficient 
consideration  though  no  consideration  is  expressed  in  it."  And 
the  conversation  at  the  execution  of  an  instrument  is  admis- 
sible to  show  the  real  transaction  as  well  as  the  good  faith 
thereof.'  But  a  new  term  cannot  be  introduced  in  an  agree- 
ment by  such  parol  evidence,^  as  that  a  portion  of  the  rent  re- 
served in  money  by  a  lease  was  to  be  taken  out  in  boarding.' 
But  parol  evidence  is  admissible  to  show  that  a  mortgage 
conditioned  for  the  payment  of  "  any  and  all  notes,  checks 
and  drafts  indorsed"  by  the  mortgagee  was  intended  to 
secure  and  did  secure  future  indorsements,  as  against  a  sec- 
ond mortgagee  of  whose  mortgage  the  former  had  no  no- 
tice at  the  time '  of  making  indorsements  subsequent  to  the 
mortgages  for  which  the  mortgage  is  sought  to  be  foreclosed.'" 

1  Pickett  V.  Green,  120  Ind.  584  Co.,  53  N.  Y.  State  Rep,  450 ;  Knapp 

2  White  V.  Richmond  &  D.  R.  Co.,  v.  Gregory,  65  Hun,  621 :  47  N.  Y. 
110  N.  C.  456.  State  Rep.  408;  McNulty  v.  Urban, 

3  Smith  V.  Kemp,  92  Mich.  357.  50  N.  Y.  State  Rep.  565. 

<  Ferris  v.  Hard,  135  N.  Y.  354 ;  48  8  Gerard  v.   Cowperthwait,   50  N. 

N.  Y.   State  Rep.   518 ;    Guidery  v.  Y.  State  Rep.  592. 

Green,  95  Cal.  630 ;  Hill  v.  Whidden,  9  Stull  v.  Thompson,  154  Pa.  St.  43 ; 

158  Mass.  267.  Hart  v.  Taylor,  70  Miss.  317 ;  Fuller 

5  Cardinal  v.  Hadley,  158  Mass.  352.  v.   Artman,  69  Hun,  546 ;  58  N.  Y, 

6  Seventh  Day  B.  M.  F.  v.  Saund-  State  Rep.  339. 

ers,  84  Wis.  211.  ,  "Farr  v.  Nicholas,  133  N.  Y.  327; 

'  Korneman  v.  Fred  Hower  Brew.    44  N.  Y.  State  Rep.  555, 
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§6.  Receipts,  etc. —  While- a  written  receipt  raay  be  ex- 
plained or  contradicted  by  parol  testimony,  a  contract  em- 
braced therein  cannot  be.'  Thus,  parol  evidence  is  admissible 
to  show  that  the  sum  mentioned  in  a  paper  reciting  the  re- 
ceipt from  a  person  "named,  as  a  loan,  of  a  specified  sum,  to  be 
returned  on  a  certain  day,  was  not  r-eceived  by  the  person 
who  signed  such  receipt,  but  was  in  fact  loaned  to  another. 
So  parol  evidence  is  admissible  to  show  that  a  note  of  a  third 
person  was  not  taken  in  absolute  payment  of  a  debt,  although 
receipted  bills  for  the  debt  were  delivered  to  such  person.' 
Any  proofs  sufficient  to  enable  a  releasor  to, maintain  an  action 
for  the  reformation  of  the  release  so  as  to  except  from  its  pro- 
visions the  demand  in  suit  are  available  to  him  in  an  action, 
by  way  of  evidence  of  its  terms ;  and  upon  such  issue  evidence 
of  the  preliminary  negotiations  of  the'  parties,  and  of  the  re- 
leasor's ignorance,  is  relevant  and  important.''  A  receipt  is 
not  conclusive  evidence  of  paj'^ment,*  and  it  is  admissible  to 
show  that  by  a  previous  agreement  a  receipt  was  to  have  no 
effect  ;■*  and  a  receipt  in  full  will  not  exclude  parol  evidence 
that  it  w^as  merely  to  discharge  one  of  two  obligations.^  But 
a  settlement;  evidenced  by  written  receipts,  showing  on  their 
face  a  full  settlement  of  all  dealings  between  the  parties,  is 
conclusive  in  the  absence  of  fraud  or  mistake,  and  cannot  be 
changed  by  parol  evidence  of  a  contemporaneous  agreement 
that  it  did  not  include  certain  dealings.'  A  written  release  of 
a  claim  does  not  cut  off  proof  of  an  oral  promise  to  make  com- 
pensation therefor  in  a  will.^  A  writing  may  be  both  a  receipt 
and  a  contract,  in  which  case  the  portion  operative  as  a  receipt 
may  be  contradicted  or  explained  like  any  other  receipt.* 

1  Prairie  School  Tp.  v.  Haselen,  55  ^  Conselman  v.  Collins,  35  111.  App; 

N.  W.  Rep.  938 ;   Morse  v.  Rice,  36  68. 

Neb.  133.  ^Shenandoah  Cotton  Co.   v.   Lef- 

2Thorraan  v.  Polya,  48  N.  Y.  State  ferts,  59  Hun,  630;    86  N.  Y.  State 

Rep.  671 ;  Farcirav.  Smith,  53  id.  124.  Rep.  68. 

3  Kirchner  v.  New  Home  Sewing  '  Pratt  v.  Castle,  91  Mich.  484. 

Machine  Co.,  48  N.  Y.  State  Rep.  343;  8  Andrews  v.  Brewster,  134  N.  Y. 

135  N.  Y.  183.  433 ;  36  N.  Y.  State  Rep.  412. 

<  Rader  v.    McElvan,  31  Oreg.  56 ;  »  Hossack  v.  Moody,  39  111.  App.  17.. 
Hellwig  V.  Benzinger  (Md.),  32  Atl. 
Rep.  365. 
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§  7.  Parol  evidence  to  complete  an  entire  agreement  of 
which  a  writing  is  only  a  part. —  To  bring  a  case  within  the 
rule  admitting  parol  evidence  to  complete  an  entire  agreement 
of  which  a  writing  is  only  a  part,  two  things  are  essential. 
First,  the  writing  must  appear  on  inspection  to  be  an  incom- 
plete contract;  and  second,  the  parol  evidence  must  be  con- 
sistent with  and  not  contradictory  of  the  written  instrument.' 
It  is  a  general  rule  that  evidence  of  what  was  said  between 
the- parties  to  a  valid  instrument  in  writing,  either  .prior  to  or 
at  the  time  of  its  execution,  cannot  be  received  to  contradict 
or  vary  its  terms.  .  In  other  words,  the  general  rule  requires 
the  rejection  of  parol  evidence  when  its  effect  would  be  to  cut 
down  or  destroy  stipulations  and  undertakings  entered  into 
between  parties  and  by  them  put  in  writing.  All  prior  and 
contemporaneous  negotiations  and  oral  promises  in  reference 
to  the  same  subject  are  merged  in  the  written  contract,  and 
the  rights  and  duties  of  the  parties  are  to  be  determined  by  that 
instrument.  When  that  has  been  executed,  it  is  then  conclu- 
sively presumed  that  it  contains  the  whole  engagement  of  the 
parties.  This  rule  is  not  universal  in  its  application,  because 
the  courts,  in  their  efifort  to  prevent  fraud  and  injustice, 
have  laid  down  certain  exceptions,  which,  though  correct  in 
principle,  are  sometimes  so  loosely  applied  in  practice  as  to 
threaten  the  integrity  of  the  rule  itself?  The  real  exceptions 
may  be  grouped  in  two  classes,  the  first  of  which  includes 
those  cases  in  which  parol  evidence  has  been  received  to  show 
that  that  which  purports  to  be  a  written  contract  is  in  fact 
no  contract  at  all.  Thus,  fraud,  illegalitj'^,  want  of  considera- 
tion, delivery  upon  an  unperforfned  condition,  and  the  like, 
may  be  shown  by  parol,  not  to  contradict  or  vary  but  to  de- 
stroy a  written  instrument.  Such  proof  does  not  recognize 
the  contract  as  ever  existing  as  a  valid  agreement,  and  is  re- 
ceived from  the  necessity  of  the  case  to  show  that  that  which 
appears  to  be  is  not,  and  never  was,  a  contract' 

The  second  class  embraces  those  cases  which  recognize  the 
written  instrument  as  existing  and  valid,  but  regard  it  as  in- 
complete, either  obviously  or  at  least  possibly,  and  permit  parol 

1  Case  V.  Phcenix  Bridge  Co.,  134  '  Benton  v.  Martin,  53  N.  Y.  570 ;  1 
N.  Y.  78 ;  45  N.  Y.  State  Rep.  603.  Greenl.  Ev.,  §  284. 

21Greenl.  Ev.,  §  384a. 
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evidence,  not  to  contradict  or  vary,  but  to  complete  the  en- 
tire agreement  of  wliich  the  writing  is  only  a  part.  Eeceipts, 
bills  of  parcels  and  writings  that  evidently  express  only  some 
parts  of  the  agreement  are  examples  of  this  class  which  leaves 
the  written  contract  unchanged,  but  treats  it  as  part  of  an 
entire  oral  agreement,  the  remainder  of  which  was  not  re- 
duced to  writing.  Two  things,  however,  are  essential  to 
bring  a  case  within  this  class :  First,  the  writing  must  not 
appear  upon  inspection  to  be  a  complete  contract,  embracing 
all  the  particulars  necessary  to  make  a  perfect  agreement,  and 
designed  to  express  the  whole  arrangement  between  the  par- 
ties, for  in  such  a  case  it  is  conclusively  presumed  to  embrace 
the  entire  contract ;  second,  the  parol  evidence  must  be  con- 
sistent with,  and  not  contradictory  of,  the  written  instrument. 
Chapin  v.  Dobson '  is  an  instance  of  this  class,  and,  although 
near  the  border  line,  illustrates  the  two  requirements  just 
mentioned.  In  that  case  it  was  held  competent  to  show  by 
parol  evidence  that  a  written  contract  to  furnish  machinery 
■of  a  specified  kind,  at  a  definite  price,  within  a  certain  time, 
and  to  deliver  it  in  a  particular  way,  was  part  of  an  entire 
verbal  contract  which  provided  that  the  machines  should  be 
so  made  that  they  should  do  the  work  of  the  person  who  or- 
dered them  to  his  satisfaction.  The  ground  of  the  decision 
was  that  there  was  nothing  on  the  face  of  the  instrument  to 
show  that  it  was  the  whole  agreement  between  the  parties, 
and  that  the  oral  guaranty  did  not  contradict  and  was  not 
inconsistent  with  the  written  contract.  In  Eighmie  v.  Taylor ' 
the  court  had  under  consideration  a  written  instrument  that 
was  regarded  as,  upon  inspection,  appearing  to  be  a  full,  definite 
and  complete  agreement  of  bargain  and  sale,  and  therefore 
held  that  evidence  of  a  verbal  warranty  in  that  case  was  in- 
admissible. In  the  course  of  the  opinion  comment  was  made 
upon  Chapin  v.  Dobson*  in  this  way:  "It  was  said  of  the  in- 
strument then  in  question  that  there  was  nothing  upon  its 
face  to  show  that  it  was  intended  to  express  the  whole  con- 
tract between  the  parties,  the  inference  being,  as  was  de- 
clared in  an  earlier  case,  that  when  a  contract  does  not  indi- 
cate such  intention  and  design  and  is  one  consummated  by  the 

178N.  Y.  74.  »  Supra. 

2  98N.  Y.  288. 
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writing,  the  presumption  of  law  arises  that  the  written  in- 
strument contains  the  whole  of  the  agreement,  and  that  when 
there  is  such  formal  contract  of  bargain  and  sale  executed  in 
writing,  there  can  be  no  question  but  that  the  parties  intended 
the  writing  as  a  repository  of  the  Eigreeraent  itself." ' 

The  principle  upon  which  parol  evidence  is  held  admissible 
to  show  that  a  simple  assignment,  although  absolute  in  terms, 
was  intended  as  security  merely,  is  the  supposed  incomplete- 
ness of  the  instrument,  and  it  is  not  regarded  as  contradict- 
ing the  writing,  but  as  showing  its  purpose.^  Where,  however, 
instead  of  a  mere  transfer  or  assignment,  there  is  a  contract 
appearing  on  its  face  to  be  complete,  with  mutual  obligations 
to  be  performed,  you  can  no  more  add  to  or  contradict  its 
legal  effect  by  parol  stipulations  preceding  or  accompanying 
its  execution  than  you  can  alter  it  through  the  same  means  in 
any  other  respect.' 

In  the  foregoing  classification  collateral  agreements  are 
not  included,  because  they  are  separate,  independent  and  com- 
plete contracts,  although  relating  to  the  same  subject.  They 
are  allowed  to  be  proved  by  parol  because  they  are  made  by 
parol,  and  no  part  thereof  committed  to  writing.  Evidence 
to  explain  an  ambiguity,  establish  a  custom,  or  show  the 
meaning  of  technical  terms  and  the  like,  is  not  regarded  as  an 
exception  to  the  general  rule,  because  it  does  not  contradict 
or  vary  the  written  instrument,  but  simply  places  the  court 
in  the  position  of  the  parties  when  they  made  the  contract, 
and  enables  it  to  appreciate  the  force  of  the  words  they  used 
in  reducing  it  to  writing.  It  is  received  where  doubt  arises 
upon  the  face  of  the  instrument  as  to  it  meaning,  not  to  en- 
able the  court  to  hear  what  the  parties  said,  but  to  enable  it 
to  understand  what  they  wrote,  as  they  understood  it  at  the 
time.  Such  evidence  is  explanatory,  and  must  be  consistent 
with  the  terms  of  the  contract.*  Will  anything  of  value  be 
left  of  the  rule  that  evidence  of  what  was  said  between  the 
parties  to  a  valid  instrument  in  writing  is  incompetent,  if  it 
is  held  that  a  .writing  which  contains  the  full  definite  terms 

1  Citing  Filkins  v.  Wliyland,  34  '  Renard  v.  Sampson,  13  N.  Y.  561. 
N.  T.  338.  i  Dana  v.  Fielder,  13  N.  Y.  40. 

'    2  Thomas  v.  Scott,  137  N.  Y.  138; 
88  N.  Y.  State  Rep.  696. 
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of  a  contract,  apparently  complete,  may  be  shown  by  oral 
evidence  to  be  simply  part  performance  of  an  entire  verbal 
agreement  previously  made?  In  other  words,  if  a  new  con- 
tract is  to  be  proven  by  parol  and  the.  written  agreement  of 
the  parties  is  to  go  for  nothing;  that  is  to  say,  if  the  courts 
are  to  go  outside  of  the  written  instrument  to  find  a  stipula- 
tion upon  which  the  validity  of  the  contract  is  to  depend,  and 
then  to  enforce  the  parol  stipulation  to  the  absolute  de- 
struction of  the  written  instrument?  The  very  reason  of  the 
rule  which  excludes  evidence  of  declarations  is  to  avoid  the 
uncertainty  attendant  upon  such  evidence,  and  equity  should 
not  set  aside  that  important  and  well-settled  rule  for  the  pur- 
pose of  relieving  a  party  from  a  risk  which,  upon  his  own 
showing,  if  it  be  true,  he  has  voluntarily  incurred. 

The  writings  which  are  protected  from  the  effect  of  con- 
temporaneous oral  stipulations  are  those  containing  the  terms 
of  a  contract  between  the  parties  and  designed  to  be  the  re- 
pository and  evidence  of  their  final  intention.  If,  upon  inspec- 
tion and  study  of  the  writing,  read,  it  may  be,  in  the  light  of 
surrounding  circumstances,  in  order  to  its  proper  understand- 
ing and  interpretation,  it  appears  to  contain  the  engagement 
of  the  parties,  and  to  define  the  object  and  measure  the  ex- 
tent of  such  engagement,  it  constitutes  the  contract  between 
them  and  is  presumed  to  contain  the  whole  of  that  contract. 
When  the  writing  does  not  purport  to  disclose  the  contract  or 
cover  it ;  when  in  view  of  its  language,  read  in  connection  with 
the  attendant  facts,  it  seems  not  designed  as  a  written  state- 
ment of  an  agreement,  but  merely  as  the  execution  of  some 
part  or  detail  of  an  unexpressed  contract ;  when  it  purports 
only  to  state  one  side  of  an  agreement  merely,  and  is  the  act 
of  one  of  the  parties  only  in  the  performance  of  his  promise, — 
in  these  and  like  cases  the  exception  may  properly  apply  and 
the  oral  agreement  be  shown.  For  while  the  general  rule  is 
that  evidence  is  inadmissible  to  ingraft  upon  or  Incorporate 
with  a  valid  written  contract  an  agreement  made  contempo- 
raneously therewith,  and  inconsistent  with  its  terms ;  ^  and 
that  parol  conversations  preceding  a  written  contract  are  not 

1  Huckel  V.  Gufifey,  37  W.  Va.  425 ;  W.  E.  Co.,  48  N.  Y.  State  Eep.  687 ; 
Johnson  v.  Washburn  (Ala,),  13  S.  Eichmond  &  D.  E.  Co.  v.  Shomo,  90 
liep.  48;  Simis  v.  New  York,  L.  E.  &    Ga.  74. 
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allowed  to  add  to  or  take  from  the  contract,'  the  rale  is 
absolute  only  Avhere  there  is  no  claim  that  the  writing  does 
not  contain  the  whole  contract,  and  where  the  written  con- 
tract purports  on  its  face  to  contain  the  entire  agreement 
between  the  parties,  and  to  be  an  absolute  one.^  Thus,  a  parol 
agreement"  of  a  mother,  that  lands  conveyed  to  her  by  her 
daughters  shall  come  back  to  the  latter  in  equal  shares  upon 
her  death,  is  inadmissible  as  contradicting  the  deed,  notwith- 
standing such  agreement  was  the  consideration  of  the  deed ; ' 
and  where  a  written  contract  contains  no  warranty  nor  guar- 
anty, parol  evidence  of  one  is  inadmissible.*  It  is  different 
where  defendant  disputes  plaintiff's  claim  that  the  contract 
was  in  writing,  or  alleges  that  it  was  procured  by  fraud,  or 
that  it  was  not  a  complete  contract.*  Thus  a  parol  warranty 
by  an  assignor  of  a  chattel  mortgage,  that  the  mortgage  was 
good,  and,  if  not,  that  the  assignee's  money  would  be  re- 
funded, is  admissible  in  evidence,  although  the  assignment 
was  silent  on  that  subject,  the  fact  that  the  whole  agreement 
was  contained  in  the  assignment  not  being  apparent  from  the 
paper  itself." 

"Where  a  contract  refers  to  drawings  and  specifications  but 
none  are  annexed  to  the  contract,  resort  may  be  had  to  ex- 
trinsic evidence  to  identify  them ;  and  after  proper  identifica- 
tion it  is  error  to  exclude  a  paper  which  purports  to  be  such 
specifications.''    For  while  the  general  rule  which  excludes 

iMorowske  v.   Eohrig,   53  N.   Y.  <  Van  Winkle  v.  Crowell,  146  XT.  S. 

State  Rep.   330;    Hardin   v.   Kelley  43;  Naylor  v.  McSwegan,  50  N.  Y. 

(Va.),  15  S.  W.  Rep.  894.  State  Rep.  339;    Piano  Mfg.   Co.  v. 

2  Will.  M.  Kennard  Co.  v.  Cutter  Root  (N.  Dak.),  54  N.  W.  Rep.  924; 
Power  Co.  (Mass.),  34  N.  E.  Rep.  460 ;  Ramming  v.  Caldwell,  43  111.  App- 
Mercantile  Bank  v.  Taylor  (1893),  175  ;  Younglove  v.  Nelson  (Minn.),  53 
A.  C.  317 ;  Warren  v.  Phoenix  Ins.  Co.,  N.  W.  Rep.  629. 

65  Hun,  621 ;  47  N.  Y.  State  Rep.  431 ;  5  Chase  v.  Everts,  65  Hun,  631 ;  47 

Denser    v.   Hamilton,   53  Mo.  App.  N.  Y.  State  Rep.  425;  Aultman  v. 

394 ;  Beall  v.  Fisher,  95  Cal.  568 ;  Re  Falkum  (Minn.),  53  N.  W.  Rep.  875. 

Perkins'   Estate  (Vt.\   26  Atl.   Rep.  6  Akberg  v.  John  Kress  Brew.  Co., 

637;  Maines  v.  Henry  (Ala.),  11  S.  65  Hun,   183;  47  N.  Y.  State  Rep. 

Rep.  410 ;  Zimpelman  v.  Hipwell,  54  373. 

Fed.  Rep.  848 ;  Gasper  v.  Heimbaoh  '  Wegener  v.  Butler,  57  N.  Y.  State 

(Minn.),  55  N.  W.  Rep.  559.          .  Rep.  479. 

3  Henuing  v.  Miller,  66  Hun,  588 ; 
50  N.  Y.  State  Rep.  559. 
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parol  evidence  when  offered  to  contradict  or  vary  the  terms 
or  legal  import  of  a  written  agreement  is  so  well  settled  as 
not  to  be  a  proper  subject  of  discussion,  it  has  many  excep- 
tions, and  its  full  application  has  by  the  decisions  of  the  courts 
been  restricted  within  narrow  limits.  The  writings  which 
are  protected  from  the  effect  of  contemporaneous  or  preced- 
ing oral  stipulations  are  those  containing  the  terms  of  a  con- 
tract between  the  parties  and  designed  to  be  the  repository 
and  evidence  of  their  final  intention.' 

§  8.  Illustrations. —  (1)  In  order  to  exclude  oral  proof  of 
a  contract  the  writing  must  purport  to  be  a  complete  con- 
tract.^ 

(2)  The  rule  is  that  in  all  cases  where  a  writing,  although 
embodying  an  agreement,  is  manifestly  incomplete,  and  is  not 
intended  by  the  parties  to  exhibit  the  whole  agreement,  but 
only  to  define  some  of  its  terms,  the  writing  is  conclusive  as 
far  as  it  goes ;  but  such  parts  of  the  actual  contract  as  are  not 
embraced  within  its  scope  may  be  established  by  parol.^ 

(3)  In  the  absence  of  fraud  or  mistake,  a  contemporaneous 
or  precedent  parol  agreement  cannot  be  set  up  to  vary  or 
contradict  the  terms  of  a  written  agreement.* 

(4)  All  prior  contracts,  conversations  and  undertakings  re- 
lating to  the  same  subject-matter  are  conclusively  presumed 
to  have  been  merged  in  the  contract  reduced  to  writing  and 
signed  by  the  parties.^    Thus  where  a  contract  of  a  sale  of 

1  Englehorn  v.  Reitlinger  et  al.,  133  (Minn.),  46  N.  W.  Rep.'  297 ;  Bircks  v. 
N.  Y.  76 ;  33  N.  Y.  State  Rep.  376.  German  Ins.   Co.,  34  Mo.   App.  31 ;  • 

2  Peterson  v.  Chicago,  R  I.  &  P.  R  Dodge  v.  Kiene  (Neb.),  44  N.  W.  Rep. 
Co.  (Iowa),  45  N.  W.  Rep.  578 ;  Alex-  191 ;  De  Witt  v.  Berry,  134  U.  S.  306 ; 
ander  v.  Thompson,  43  Minn.  498;  Bopp  v.  Askins,  81  N.  Y.  State  Rep. 
Moores  v.  Glover,  37  N.  Y.  State  Rep.  555 ;  Northwestern  Fuel  Co.  v.  Bruu 
397.                                           '  (N.  D.),  45  N.  W.   Rep.  669 ;  Gordon 

8  Moss  V.  Green,  41  Mo.  389;  Cur-  v.  Nieman,  118  N.  Y.  153;  28  N.  Y. 

tis  V.  Soltan,  34  N.  Y.  State  Rep.  767 ; '  State  Rep.   616 ;    McLean    v.    Nicol 

Work  V.  Beach,  59  Hun,  625;  37  N.  (Minn.),  45  N.  W.  Rep.  15;  Tyler  v. 

Y.  State  Rep.  547;  Norton  v.  Bohart,  Waddingham,  53  Conn.  375. 
105  Mo.  615 ;  T.  W.  Harvey  Lumber        5  Jacobs  v.  Shenon,  3  Conn.  1003 ; 

Co.  V.  Herriman,  etc.  Lumber  Co.,  39  Kaserman  v.   Friers,   33   Neb.   427 ; 

Mo.  App.  214.  Smith  v.  Deere,  48  Kan.  416 ;  John- 

4  Scarborough  v.  Alcorn,  74  Tex.  son  v.  St.  Louis,  I.  M.  &  S.  R  Co.,  141 

358;  De  Loach  v.  Smith,  83  Ga.  665;  tJ.  S.  603;  Culver  v.  Wilkinson,  145 

Chapinv.  Baker,- 134  Ind.  385;  Skeels  id.  305. 
V.  Starrett,  57  Mich.  350 ;  Hills  v.  Rix 
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goods  is  in  writing  and  contains  no  warranty,  or  where  a 
written  contract  contains  a  warranty,  parol .  evidence  is  not 
admissible  to  add  a  warranty.^  So  where  a  bond  obligates 
the  accused  to  appear  at  the  "  next "  term  of  court,  parol  evi- 
dence of  a  declaration  of  the  justice  that  the  term  for  the  ap- 
pearance is  later  is  inadmissible.^ 

(5)  Parol  evidence  is  admissible  to  prove  a  verbal  agreement 
that  makes  the  enforcement  of  an  instrument  inequitable,' 
and  therefore  parol  evidence  is  admissible  to  establish  a  con- 
temporaneous oral  agreement  which  induced  the  execution  of 
a  written  contract,  though  it  may  vary,  change  or  reform  the 
instrument.* 

(6)  In  the  absence  of  allegations  of  fraud  or  mistake,"  or 
lack  of  knowledge  of  the  conditions  of  the  contract,  oral  rep- 
resentations made  before  the  execution  of  a  written  contract 
are  inadmissible  to  contradict  or  enlarge  the  scope  of  the  con- 
tract.^ 

(7)  Evidence  of  a  parol  agreement  contemporaneous  with  a 
written  instrumeiit  is  admissible  in  evidence  when  the  writing 
was  obtained  on  the  faith  of  the  parol  agreement  and  an  at- 
tempt is  made  to  enforce  it  in  violation  thereof.^ 

§  9.  As  to  bills  and  notes. —  A  prior  or  contemporaneous 
parol  agreement  is  not  admissible  to  vary  or  alter  the  terms 
of  a  note  absolute  on  its  face  and  complete  in  its  terms.''  Thus, 
a  maker  of  a  note,  in  a  suit  thereon  b^'^  the  payee,  is  not  al- 
lowed to  testify  against  the  note  that  it  was  given  for  the 
purpose  of  a^  receipt,  or  was  understood  by  the  parties  as 
having  the  effect  of  a  receipt;^  or  to  show  that  one  who  ap- 

iDe  Witt  V.  Berry,  134  U.  S,  306;  "Wis.  455;  Seitz  v.  Brewers'  Kefrig- 

Snow  V.  Alley,  151  Mass.  14 ;  Kessler  erating  &  Mach.  Co.,  141  U.  S.  510. 

v.  Smith,  42  Minn.  494 ;  Patterson  v.  6  Horner  v.  Horner,  145  Pa.  St  258. 

Ramspeck,  81  Ga.  808.  7  Reed  v.  Nicholson,  37  Mo.  App. 

2  Crawford  County  v.  Coppock,  79  646 ;   Rock  Island  F.  Nat   Bank  v. 

Iowa,  483.  Anderson,  28  S.  C.  43;  Coapstick  v. 

sCarraher  v.   Mulligan,   54   Hun,  Bosworth,   121    Ind.   6;    Osborn    v. 

688 ;   28  N.  Y.  State  Eep.  439 ;  Mc-  Taylor,  58  Conn.  439 ;  Chemical  Elec. 

Atier  v.  McAtier,  31  S.  C.  313.  Light  &  P.  Co.  v.  Howard,  150  Mass. 

*  Ferguson  v.  Rafferty,  128  Pa.  St  495 ;  Van  VIeet  v.   Sledge,  45  Fed. 

337.  Rep.  743 ;   Read  v.  Bank  of  Attica, 

sStavers  v.  Rogers,  3  Wash.  603;  134  N.  Y.  671;  36  N,  Y.  State  Rep. 

Anderson  v.  Middle  &  E.  T.  C.  R.  894 ;  May  v.  May,  36  III.  App.  77. 

Co.,  91  Tenn.  44;  Taylor  v.  Davis,  82  sstoyell  v.  Stoyell,  82  Me.  332. 
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pears  as  a  joint  maker  of  a  note  signed  merely  as  surety ; '  or 
of  a  prior  contemporaneous 'agreement  that  the  note  should 
be  paid  from  the  profits  to  be  realized  from  the  sales  of  land.' 
And  while  as  against  a  third  person,  who  has  become  in  good 
faith  the  holder  of  a  promissory  note,  a  defendant,  whether  a 
maker  or  an  indorser,  cannot  escape  from  the  legal  import  of 
his  former  contract  by  an  offer  of  parol  evidence,  as  between 
any  other  parties,  evidence  showing  the  real  relations  of  the 
parties  is  admissible.'  Thus  it  may  be  shown  that  a  note  was 
left  with  the  payee  until  it  should  be  signed  by  another  person ;  * 
or  that  the  indorser  signed  in  a  different  place  than  he  intended 
to ;  *  or  that  it  was  stipulated  in  another  paper,  at  the  time  of 
the  indorsement,  that  no  recourse  should  be  had  to  the  in- 
dorser.^ But  it  is  held  that,  in  an  action  by  a  stockholder  of 
a  corporation,  evidence  that  the  notes  sued  on  were  executed 
to  the  plaintiff  for  a  loan  by  him  on  condition  that  they  were 
not  to  be  paid  until  the  corporation  should  make  profits  suf- 
ficient to  pay  the  advances,  is  not  obnoxious  to  the  rule  that 
parol  evidence  is  inadmissible  to  vary  the  terms  of  a  written 
contract.'  And  in  an  action  by  the  payee  of  a  note  against 
indorsers  thereon,  evidence  is  admissible  that  at  the  time  of 
the  indorsement  it  was  agreed  that  the  indorsers  should  not 
be  personally  liable ; '  or  that  some  of  the  joint  makers  signed 
only  as  sureties ;  ^  or  that  defendant  indorsed  the  note  sued 
on  under  an  agreement,  for  a  valuable  consideratipn,  that  his 
co-indor^er  was  to  hold  him  harmless  on  his  indorsement ; '"  or 
that  a  note  executed  by  a  daughter  to  her  father  was  in  fact 
executed  as  a  mere  receipt  or  memorandum  of  an  advance- 
ment.^^ And  parol  evidence  is  admissible  to  show  that  the  use 
of  an  accommodation   note  was   restricted  by  the   parties 

1  Aultman  &  T.  Co.  v.  Gorham,  87        e  Johnson  v.  Willard,  83  Wis.  420. 
Mich.    233;    Cross    v.    HoUister,  47        'Carraher  v.   Mulligan,   54   Hun, 
Kan.  653.  638 ;  28  N.  Y.  State  Rep.  439. 

2  Lakeside   Land    Co.    v.    Drome-       8  Kingsland  v.  Koeppe,  35  111.  A  pp. 
goole  (Ala.),  9  S.  Rep.  444.  81. 

3  Holmes  v.  Goldsmith,  147  U.S.        9  Vestal  v.  Knight,  54  Ark.  97. 
150.  "  MoPherson  v.  Weston,  85  Cal.  90 ; 

i  Robertson  v.  Rowell,  158  Mass.  94.    FuUerton  v.  Hill,  48  Kan.  558. 
5  Bank    of  Jamaica    v.    Jefferson      "  Brook  v.  Latimer,  44  Kan.  431. 
(Tenn.),  23  S.  W.  Rep.  311.     ' 
\ 
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thereto; '  and  to  show  that  it  was  agreed  that  an  indorsement 
in  blank  of  a  note  secured  by  mortgage  was  without  recourse.^ 

§  10.  To  show  that  writing  apparently  absolute  is  not. 
Parol  evidence  is  admissible,  especially  in  a  court  of  equity,  to 
show  that  a  writing  which  upon  its  face  is  apparently  abso- 
lute was  intended  only  as  a  security ;  as  that  a  deed  appar- 
ently absolute  was  only  intended  as  a  mortgage;'  and  the 
same  is  true  as  to  any  transfer  of  personal  property. 

§  11.  Statutes  of  frauds  —  Admissibility  of  parol  evi- 
dence.—  The  question  of  the  admissibility  of  conversations 
preceding  a  written  contract  is  not  merely  a  question  of  evi- 
dence ;  it  is  a  question  of  contract.  All  negotiations,  all  con- 
versations preceding  a  written  contract,  are  conclusively 
presumed  to  be  merged  in  it,  and  whether  given  in  evidence 
or  not,  under  objection  or  without  objection,  they  cannot  con- 
trol the  written  contract,  except  in  the  sole  case  of  fraud  or 
mistake.  And  where  the  real  contract  offered  to  be  proved, 
or  testified  to,  is  by  its  terms  not  to  be  performed  within  one 
year,  or  otherwise  void  by  the  statute  of  frauds,  it  cannot  be 
considered  at  all  under  any  legal  principle,  whether  there  was 
a  proper  objection  made  to  it  or  not.''  Evidence  of  a  parol 
executory  contract  without  new  consideration,  to  modify  a 
written  contract  under  seal  before  breach,  is  inadmissible  in 
an  action  on  the  latter  contract,  where  the  latter  conveys  an 
interest  in  land,  and  must,  under  the  statute  of  frauds,  be  in 
writing.^  It  is  contrary  to  both  the  letter  and  spirit  of  the 
statute  of  frauds  to  permit  a  contract  coming  within  its  pro- 
visions to  rest  partly  in  parol ;  ^  and  in  the  absence  of  proof 
of  part  performance,  evidence  tending  to  show  an  oral  agree- 
ment, or  an  admission  of  such  an  agreement,  is  incompetent, 
as  such  an  agreement,  if  made,  would  be  void  under  the  stat- 
ute of  frauds.''  Thus  the  better  opinion  is  that  a  written  con- 
tract falling  within  the  statute  of  frauds  cannot  be  varied  by 

1  Western  Nat.  Bank  v.  Wood,  46  153;  38  N.  Y.  State  Rep.  616;  Mor- 
N.  Y.  State  Rep.  649.  owske  et  al.  v.  Rohrig,  53  N.  Y.  State 

2  Truman  v.  Bishop,  83  Iowa,  697.  Rep.  230. 

3  Stinchfield  A'.  Milikin,  71  Me.  567;  »  Thompson  v.  Popr,  57  Hun,  653; 
Dispande  v.  Walbridge,  15  N.  Y.  374 ;  51  N.  Y.  State  Rep.  350. 
Brewster  V.  Davis,  56  Tex.  478 ;  Camp-  "  Fortesque  v.  Crawford,  105  N.  C. 
bell  V.  Bearborn,  109  Mass.  130.  29. 

*  Gordon  v.  Nieman  et  al.,  118  N.  Y.       '  Wristen  v.  Bowles,  82  CaL  84. 
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any  subsequent  agreement  of  the  parties,  unless  such  new 
agreement  is  in  writing.^  There  are  cases  like  Homer  v. 
Guardian  Mut.  Life  Ins.  Co.,^  where  one  party,  by  agreeing 
to  extend  the  time  for  a  payment,  has  induced'  the  otlier  to 
neglect  payment  at  the  appointed  day,  that  it  has  been  held 
that  the  former  could  not  take  advantage  of  the  neglect.  So, 
also,  there  are  cases  like  Dodge  v.  Crandall,'  where,  for  a  val- 
uable consideration  paid  by  the  debtor,  a  person  buys  a  mort- 
gage already  payable  and  agrees  to  extend  the  time  of 
payment.  But  where  the  original  contract  must  have  been  in 
writing,  before  any  breach  of  it  has  arisen,  it  cannot  be  varied 
by  any  parol  agreement.*  Under  the  statute  of  frauds  the 
memorandum  must  contain  within  itself,  or  by  reference  to 
other  M'ritings,  all  the  essential  elements  of  a  contract,  and 
when  that  is  the  case  neither  party  will  be  permitted  to  prove 
that  there  was  any  other  contract  made  than  that  one.  But 
where  the  memorandum  of  a  transaction  does  not  contain 
within  itself,  or  by  reference  to  other  writings,  all  the  sub- 
stantial elements  of  a  contract,  but  there  has  been  such  a 
performance  as  to  take  it  out  of  the  operation  of  the  statute 
of  frauds,  parol  evidence  is  admissible  to  supply  omissions  and 
to  establish  contractual  relations  of  the  parties.'  So  a  per- 
son in  possession  of  land,  where  his  title  is  not  in  dispute  or 
involved  in  the  cause,  may  testify  that  he  owns  it;  ^  and  in  de- 
termining the  question  of  a  disputed  boundary,  recourse  may' 
be  had  to  every  kind  of  evidence  which  is  competent  to  prove 
the  existence  of  a  fact  in  issue.' 

§  12.  Bills  of  lading. —  Parol  evidence  as  to  bills  of  lading 
are  of  a  dual  nature,  being  both  receipts  and  contracts ;  ^  and, 
so  far  as  they  are  receipts,  parol  evidence  is  admissible  to  ex- 
plain or  vary  them."  But  so  far  as  the  bill  expresses  the  act- 
ual contract  between  the  carrier  and  shipper,  parol  evidence 
is  not  admissible  to  alter,,  vary  or  explain  it."    Thus  a  bill  of 

1  Swain  v.  Seamens,  76  U.  S.  273.  «  Bexar  County  v.  Berrell  (Tex.), 

2  67  N.  y.  481.  14  a  W.  Rep.  63. 

8  30  N.  Y.  306.  '  Scott  v.  Yard,  46  N.  J.  Eq.  79. 

*  Thompson  v.  Poor  et  al.,  57  Hun,  ^  Groves  v.  Harwood,  9  Barb.  77. 

285 ;  33  N.  Y.  State  Rep.  871.  9  O'Brien  v.  Gilchrist,  34  Me.  554 ; 

'    *  Routledge    v.   The  Worthington  Hendricks  v.  Steamer  Morning  Star, 

Co.,  119  N.   Y,  592 ;  30  N.  Y.  State  18  La.  Ann.  353. 

Rep.  195,  ">  White  v.  Van  Kirk,  35  Barb.  16 ; 
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lading  which  states  that  the  goods  are  received  in  good  order 
is  to  that  extent  ^  receipt,  and  may  be  contradicted  if  there 
were  defects  not  known  to  the  carrier  when  the  receipt  was 
given.'  So  any  error  or  mistake  as  to  the  quantity  of  the 
goods  may  be  shown. ^  But  it  cannot  be  shown  that  an  addi- 
tional quantity  of  goods  were  to  be  shipped ; '  or  that  the  rate 
of  transportation  was  to  be  conditional.* 

§  13.  Subsequent  changes  of  contract. —  It  is  competent 
to  show  that  parties  in  their  dealings  under  a  written  contract 
varied  its  terms  bj''  a  subsequent  parol  agreement.^  And  a 
condition  required  by  a  written  instrument  under  seal,  that  an 
act  be  performed  or  evidenced,  may  be  waived  by  parol,  and 
the  acts  going  to  establish  the  waiver  may  be  shown  by  parol.* 
But  it  is  different  as  to  a  sealed  contract  before  a  breach.^ 
Evidence  that  parties  to  a  writing  have,  subsequent  to  its  exe- 
cution, agreed  orally  to  waive  and  dispense  with  some  of  the 
provisions,  and  that  they  have  actually  complied  with  such 
oral  agreement,  is  not  inadmissible  as  varying  the  terms  of  a 
written  contract.*  The  time  for  the,  performance  of  a  con- 
tract, whether  under  seal  or  not,  may  be  enlarged  by  parol.' 
Thus,  evidence  of  a  parol  extension  of  the  payment  of  a  note, 
made  subsequent  to  the  making  of  the  note,  is  not  inadmis- 
sible as  tending  to  vary  or  contradict  the  written  contract.'" 
But  an  alleged  contemporaneous  parol  modification  of  a  writ- 
ten contract  for  the  sale  of  land  cannot  be  introduced  as  a  de- 
•  fense  to  an  action  to  foreclose  a  vendor's  lien  for  the  purchase 
price.'' 

§  14.  Bills  of  sale  —  Parol  evidence  to  vary. —  Bills  of  sale 
are  contracts  and  presumed  to  embody  all  that  was  agreed 

Cox  V.  Paterson,  30  Ala.  608 ;  Arnold  McClellan,   45   Kan.   599 ;  Corson  v. 

V.  Jones,  26  Tex.  335.  Berson,  86  Cal.  433 ;  Storer  v.  Taber, 

'     1  Blade  v.  Chicago,  etc.  E.  Co.,  10  83  Me.  387. 

Wis.  4.  6  O'Brien  v.  Prescott  Ins.  Co.,  134 

2  Groves  v.  Howard,  9  Barb.  477.  N.  Y.  28;  32  N.  Y.  State  Rep.  579. 

3  Say  ward  v.  Stevens,  3  Gray,  97.  '  Thompson  v.  Poor,  57  Hun,  285 ; 
"  White  V.  Van  Kirk,  25  Barb.  16.  32  N.  Y.  State  Rep..  371. 

5  Conrod  v.   Fisher,   37  Mo.  App.  s  Smith  v.  Roberts,  43  Minn.  342 ; 

352 ;  Robinson  v.  Hardy,  22  111.  App.  O'Keefe  v.   St   Francis  Church,  59 

513 ;  Nightingale  v.  Eiseman,  121  N.  Conn.  551. 

Y.   288;   30  N.  Y.  State  Rep.   995;  9  Triess  v.  Rider,  24  N.  Y.  367. 

Orange  v.  Palmer,  56  Hun,  481 ;  31  ">  Grace  v.  Lynch,  80  Wis.  166. 

N.  Y.  State  Eep.  613 ;  Neiswanger  v.  "  Stevens  v.  Flanagan,  131  Ind.  182. 
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upon  between  the  parties,  and  are  subject  to  the  same  rules 
as  other  contracts.'  Thus,  where  a  sale  of  property  reduced 
to  writing  contains  all  the  elements  requisite  to  show  a  con- 
tract between  the  parties,  but  contains  no  warranty  of  the 
goods,  parol  proof  is  not,  in  the  absence  of  fraud,  admissible 
to  show  a  warranty  in  fact ;  ^  nor  can  any  other  contract  be 
interpolated  into  it;'  as  to  show  that  it  was  intended  as  a 
trust  or  an  assignment ;  *  or  that  the  sale  was  made  by  more 
persons  than  those  executing  it;  or  that  it  was  intended  to 
embrace  more  property  than  that  named  therein;^  or  that 
property  within  its  provisions  was  in  fact  excepted ; '  or  that 
the  title  and  possession  of  the  property  was  not  to  rest  in  the 
vendee  immediately.'  But  in  order  to  exclude  such  proof,  the 
bill  of  sale  must  contain  all  the  essential  elements  of  a  con- 
tract, leaving  nothing  open  to  parol  proof;  a  mere  bill  of 
goods,  as  that  A.  bought  of  B.  certain  articles  at  a  certain 
price,  is  not  a  contract,  and  is  open  to  parol  proof  to  show  any 
fact  connected  with  and  material  to  the  transaction.^ 

§  15.  Written  assignments  -^  Parol  evidence  as  to. — 
Where  the  property  or  choses  in  action  are  assigned  by  an 
instrument  in  writing,  which  purports  to  embrace  the  entire 
contract,  it  is  subject  at  law  to  the  general  rule  that  parol  evi- 
dence is  not  admissible  to  vary  or  contradict  it;'  but  in  equity 
such  evidence  is  admissible  to  show  that,  although  absolute  in 
form,  it  is  not  so  in  fact;'"  as,  that  an  assignment  of  a  mort- 
gage to  one  person,  by  name,  was  in  fact  intended  for  the 
benefit  of  another  as  well  as  himself."  So  fraud  may  be  shown, 
and  the  real  consideration  of  an  assignment  may  be  shown.'^ 
Evidence  is  not  admissible  to  show  that  other  property  than 
that  named  in  the  agreement  was  intended  to  have  been  em- 
braced therein.'^ 

1  Champlln  v.  Butler,  18  Johns.  169.  Silliman  v.  Tuttle,  45  Barb.  171 ;  Filk- 

2  Houghton  V.  Carpenter,  40  Vt.  ing  v.  Whyland,  24  N.  Y.  338 ;  Dana 
588.  V.  Fielder,  12  id.  40. 

3  Smith  V.  GibbB,  44  N.  H.  335.  »  Durgin  v.  Ireland,  14  N.  Y.  823. 

*  Frasier  v.  Sneath,  3  Nov.  120.  w  Rhodes  v.  Farmer,  17  How.  (U.  S.) 

»  McCloskey  v.  McCormick,  37  III.  464. 

66.  "  Brown  v.  Isbel,  11  Ala.  109. 

«  Harrell  v.  Dorrance,  9  Fla.  490.  12  Galway's  Appeal,  34  Pa,  St.  242. 

7  Davis  V.  Moody,  15  Ga.  175.  "Taylor  v.  Sayre,  24  N.  J.  L.  647. 
sLindsley  v.  Lovely,  26  Vt  123; 
13 
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§  16.  True  party  and  character  of  party. —  It  is  compe- 
tent to  prove  by  parol  the  relation  of  the  parties  to  a  con- 
tract, and  any  intrinsic  facts  affecting  the  equities;' thus, 
where  one  partner  took  a  deed  and  gave  back  a  mortgage,  it 
may  be  shown  to  have  been  a  firm  transaction.^  And  where 
a  policy  is  issued  on  property  "  held  in  trust,"  parol  evidence 
is  admissible  to  show  who  are  the  owners,  or  who  were  in- 
tended to  be  insured  thereby ; '  and  to  show  who  are  the  ben- 
eficiaries in  a  policy  of  life  insurance;*  and  to  show  that 
one  signer  of  a  bond  was  a  principal  and  another  surety ; ' 
and  as  between  indorsers,  that  a  second  indorser  intended 
to  become  the  first;'  and  that  an  indorser  was  to  be  liable 
before  the  payee  of  a  note ; '  and  that  some  person  other  than 
the  grantee  paid  for  the  land  mentioned  in  a  deed;'  and  that 
a  contract  under  seal,  made  by  the  president  of  a  bank  in  his 
own  name,  was  made  for  the  use  and  benefit  of  the  bank.' 
It  is  also  competent  to  prove  a  promise  to  pay  by  one  sued 
on  a  note,  in  connection  with  evidence  that  he  adopted  the 
signature  thereto  as  his  own,  although  his  name  does  not  ap- 
pear as  the  signer  of  the  note.'"  But  parol  evidence  is  inad- 
missible in  an  action  upon  a  covenant  of  seisin  to  show  that 
one  of  the  defendant's  grantors  was  the  intended  grantee  in 
a  deed  upon  which  defendant's  title  depends,  and  which  omits 
to  name  a  grantee.'^ 

§17.  Written  leases  —  Parol  evidence  as  to. —  Where  a 
lease  contains  no  warranty  that  the  premises  are  fit  for  oc- 
cupation, it  is  not  competent  to  show  that  the  landlord  rep- 
resented them  to  be  so.  It  is  not  competent  to  show  by 
parol  that  certain  other  premises  were  intended  to  be  in- 

1  Carraher  v.  Mulligan,  54  Hun,  « Wyckoff  v.  Wilson,  30  N.  Y. 
638 ;  28  N.  Y.  State  Eep.  439.  State  Rep.  384. 

2  Johnson  v.  Donovan,  20  N.  Y.  7  Deering  v.  Creighton  (Oreg.),  24 
State  Rep.  30 :   50  Hun,  215.  Pac.  Rep.  198. 

3  California  Ins.  Co.  v.  Union  Con-  s  Ducie  v.  Ford,  138  U.  S.  587. 
gress  Co.,  133  U.  S.  387.  9  Northern  Nat  Bank  v.  Lewis,  78 

^  Norriston  Title  T.  &  8.  D.  Co.  y.  Wis.  475. 

John  Hancock  Mut.  Life  Ins.  Co.,  132  i"  Salomon  v.  Hopkins,  61  Conn.  47 ; 

Pa.  St.  385.  Waddill    v.    Sabree,    88   Va.    1012; 

5  Williams  v.  Mocatie  (Va.),  10  S.  E.  Fonda  v.  Burton,  63  Vt.  355 ;  Mun- 

Rep.  1061 ;  Schofield  v.  Jones,  85  Ga,  roe  v.  Williams,  35  S.  C.  572;  Liddell 

816 ;  42  Alb.  L.  J.  418.  t.  Sahlinc,  55  Ark.  627. 

11  Allen  V.  Allen,  48  Minn.  463. 
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eluded  in  a  lease;  or  that  certain  premises  named  therein 
were  intended  to  have  been  excluded ;  or  that  more  or  less 
rent  was  agreed  upon ;  *  or  that  it  was  to  be  paid  at  a  differ- 
ent time  than  that  named  in  the  lease;  or  that  the  lease  was 
to  commence  at  some  other  date ;  or  that  other  rights  and 
privileges  than  those  named  in  the  lease  were  given ;  ^  or  that 
the  landlord  agreed  to  repair  the  premises.  But  parol  evi- 
dence is  alway  admissible  to  defeat  the  lease ; '  or  to  show 
to  what  premises  the  lease  applies.'  It  is  a  rule  of  construc- 
tion that  in  order  to  arrive  at  the  real  intention  of  the  par 
ties,  and  to  make  a  correct  application  of  the  words  and 
language  of  the  contract  to  the  subject-matter  thereof,  and 
the  objects  professed  to  be  described,  all  the  surrounding 
facts  and  circumstances  may  be  taken  into  consideration.'  It 
may  be  shown  that  the  lease  was  made  for  the  benefit  of  a 
person  other  than  the  lessor;  as,  where  a  lease  was  made  by 
an  administrator  in  his  own  name,  that  it  was  in  fact  made 
for  the  benefit  of  the  estate.*  So,  where  no  time  when  the 
lease  shall  commence  is  named  therein,  it  is  competent  to 
show  what  time  was  fixed  upon  by  parol : '  or  that  the  land- 
lord knew  the  purpose  for  which  the  lessee  intended  to  oc- 
cupy the  premises.  Where  in  a  lease  it  is  stipulated  that  the 
lessee  "  shall  have  all  the  personal  property,"  it  is  proper  to 
show  by  parol  whether  he  was  to  have  it  absolutely,  or  only 
the  use  of  it.^ 

§  18.  Collateral  contract  Iby  parol. —  It  is  only  such  mat- 
ters as  concern  a  subject  embraced  in  and  covered  by  the 
terms  of  a  written  contract  that  must  be  incorporated  in  it, 
and  that  are  deemed  to  be  waived  if  not  so  incorporated,  al- 
though they  have  been  the  subject  of  prior  negotiation  and 
agreement  between  the  contracting  parties.  Thus,  an  agree- 
ment by  a  lessor  to  put  premises  in  repair  before  the  term  is 
collateral  to  a  lease,  and  is  not  required  to  be  incorporated  in 
it,  and  parol  evidence  of  such  agreement  is  admissible.    Had 

•  Tibbetts  v.  Percy,  24  Barb.  39.  5  Best  oa  Ev.  19& 

2  Sientes  v.  Odier,  17  La.  Ann.  15a  «  Russell  v,  Erwin,  41  Ala.  393. 

'  Pierce  v.  Wilson,  34  Ala.  596.  ''  Leggett  v,  Harding,  10  Ind.  414 

« Harris  v.  Dub,  57  Ga.  77 ;  Law-  8  Knapp  v.  Marlboro,  39  Vt.  283. 

rence  v.  Hyman,  79  N.  C.  209;  Alger 

V.  Kennedy,  49  Vt.  109. 
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it  been  an  agreement  on  the  part  of  the  lessor  to  make  re- 
pairs, or  to  keep  the  premises  in  repair  during  the  terra,  it 
would  have  fallen  within  the  general  rule;  but  an  independ- 
ent agreement  to  put  the  premises  in  repair  before  the  term, 
and  made  as  a  condition  of,  or  consideration  for,  the  taking 
of  the  lease,  stands  upon  a  different  footing.'  It  is  never  ad- 
missible to  show  that,  at  the  time  a  written  contract  was 
made,  an  agreement  by  parol  relating  to  the  same  subject- 
matter  was  also  entered  into ;  but  a  parol  agreement  collat- 
eral to  or  independent  of  such  written  contract  may  be  shown 
when  it  relates  to  a  matter  about  which  the  writing  is  silent ;  "- 
or  to  show  a  new  and  independent  contract  relating  to  the 
same  subject-matter  subsequently  entered  into  by  parol, 
whether  it  is  a  substitute  for  the  old  contract  or  is  an  addi- 
tion to  it.'  If  the  new  contract  covers  the  whole  subject- 
matter  of  the  written  one,  it  supersedes  and  extinguishes  it, 
and  it  is  merged  in  the  parol  contract.*  The  general  rule  re- 
quires the  rejection  of  parol  evidence  when  offered  to  cut 
down  or  take  away  obligations  entered  into  between  the  par- 
ties and  by  them  put  in  writing.  It  would  be  inconvenient 
that  matters  in  writing  made  by  advice  and  on  consideration, 
and  which  finally  import  the  certain  truth  of  the  agreement 
between  the  parties,  should  be  controlled  by  an  averment  of 
the  parties  to  be  proved  by  uncertain  testimony  of  slippery 
memory.  It  does  not  apply,  therefore,  where  the  original 
contract  was  verbal  and  entire  and  a  part  only  reduced  to 
writing.  Nor  has  it  any  application  to  collateral  undertak- 
ings. And  these  facts  are  always  open  to  inquiry  and  may 
be  proved  by  parol.'  In  Jeffreys  v.  Walton  ^  the  contract  for 
the  hire  of  a  horse  was  in  writing,  and  it  was  further  agreed 
by  parol  that  accidents  occasioned  by  his  shying  should  be  at 
the  risk  of  the  hirer.  The  horse  shied  and  in  consequence 
was  injured.     In  a  suit  for  damages  it  was  held  that  parol 

iMann  v.  Nunn,  43  L.  J.  (0.  P.)  *  Bernard  v.   Sampson,   13  N.  Y. 

241 ;  Clenighan  v.  McFarland,  34  N.  561. 

Y.  State  Rep.  624.  6  Filkins  v.  Whyland,  34  N.  Y.  844 ; 

2  Flanders  V.  Fay,  40  Vt.  316;  Ke-  Potter  v.  Hopkins,  35  "Wend.   417; 
ough  V.  McNitt,  6  Minn.  513.  Grierson  v.  Mason,  60  N.  Y.  894. 

3  Cummings  v,  Putnam,  19  N.  H.  6  j  stark.  885. 
969 ;  Van  Buskirk  v.  Roberts,  31  N. 

Y.  681. 
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evidence  of  that  portion  of  the  agreement  which  was  not  in 
writing  was  admissible.  In  Batterman  v.  Pierce'  the  action 
was  upon  a  note  given  for  wood  on  plaintiff's  land.  The  de- 
fense was  a  verbal  agreement  made  at  the  same  time  by 
plaintiff,  that  if  anything  happened  to  the  wood  through  his 
means  or  by  setting  fire  to  his  fallow  he  would  be  account- 
able, and  would  guaranty  the  purchasers  against  any  damages 
in  consequence  of  firing  his  fallow.  The  fallow  was  burned 
and  the  wood  also.  The  defense  prevailed,  the  court  holding 
that  the  same  result  would  follow  whether  the  contract  of 
both  parties  had  been  written  out,  or  whether  all  rested  in 
parol  without  writing,  saying,  "  nor  can  it  make  any  substan- 
tial difference  that  the  undertaking  of  one  party  has  been  re- 
duced to  writing  while  the  engagement  of  the  other  party 
remains  in  parol; "  and,  to  the  objection  that  the  defense  con- 
tradicted the  note,  said  there  was  "  nothing  in  it."  "  The  de- 
fendants do  not  deny  that  they  made  just  such  a  contract  as 
that  on  which  the  plaintiff  seeks  to  recover,  but  they  allege 
that  the  plaintiff  at  the  same  time  entered  into  an  agreement 
on  his  part  which  has  subsequently  been  broken."  The  later 
cases  of  Morgan  v.  Griffith  ^  and  Erskine  v.  Adeane '  explain 
the  exceptions.  They  were  considered  in  Johnson  v,  Oppen- 
heim,*  and  there  said  to  be  within  the  rule  which  allows  a 
collateral  agreement  made  prior  or  contemporaneous  veith  a 
written  agreement,  but  not  inconsistent  with  or  affecting  its 
terms,  to  be  given  in  evidence.  In  Wilson  v.  Deen*  the 
court  seems  to  have  gone  out  of  the  regular  line  of  decisions. 
For  in  Angell  v.  Duke^  the  plaintiff  was  held  entitled  to  re- 
cover damages  for  the  breach  by  the  lessee  of  an  agreement 
similar  to  that  in  Wilson  v.  Deen,  the  court  holding  it  to  be 
collateral  to  the  demise.  So  in  Mann  v.  Nunn,'  where  a  lessor 
promised  that  if  the  proposed  leasee  would  take  the  lease  of 
a  house  he  would  put  the  house  in  a  state  fit  for  habita- 
tion, the  promise  was  held  to  be  collateral  to  the  written  lease 
and  provable  by  parol  evidence  for  the  purpose  of  recover- 
ing damages  for  the  breach  of  it.    Whether  the  matter  relied 

13  Hill,  171.  6  74N.  Y.  531. 

2  L.  R  6  Ex.  70.  6  L.  R  10  Q.  B.  174 

3  L.  R  8  Ch.  App.  756.  _  7  48  L  J.  (C.  P.)  241. 
*  55  N.  Y.  280. 
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upon  to  reduce  or  defeat  the  plaintiff's  claim  is  set  up  by  an- 
swer, as  in  Spaulding  v.  Yandercook^  and  Batternfian  v.  Pierce,^ 
or  is  made  the  subject  of  a  cross-action,  as  in  Morgan  v.  Grif- 
fith' and  Erskine  v.  Adeane,*  can  make  no  difference.^  Thus, 
in  an  action  by  an  assignee  of  a  bill  of  lading,  indorsed  by  the 
carrier  to  a  bank  as  security  for  plaintiff's  acceptance  and 
payment  of  an  accompanying  draft,  where  the  defendants  are 
not  parties  to  the  draft  or  privies,  the  fact  of  acceptance  of  it 
by  the  plaintiff  is  collateral  to  the  issue,  and  the  fact  of  ac- 
ceptance may  be  proved  by  parol.  A  fortiori  may  a  party  to 
it,  in  such  a  controversy,  prove  by  parol  that  it  had  exist- 
ence. So  the  fact  of  a  tenancy  may  be  proved  by  parol, 
though  there  be  a  written  lease.*  The  principle  seems  to  be 
that  the  contents  of  a  written  instrument  cannot  be  given  in 
evidence  by  parol  when  the  contract  contained  in  it  is  the 
subject  of  the  suit ;  but  the  existence  of  the  relation  under 
the  instrument,  and  the  fact  of  the  existence  of  it,  may  be.'' 

§  19.  Illustrations. —  (a)  Parol  evidence  maybe  said  to  be 
primary  where  the  writing  is  not  admissible  to  prove  the 
facts  to  establish  which  the  oral  proof  is  offered,*  or  where  it  is 
offered  to  establish  a  matter  collateral  to  or  distinct  from  the 
writing;'  as,  the  consideration  or  failure  of  the  consideration 
of  a  note,!"  guaranty  or  other  contract  or  obligation,  where  the 
consideration  is  not  specifically  stated  in  the  instrument." 

(5)  Reputed  ownership  may  be  proved  by  parol  in  a  case 
where  the  question  of  title  is  collateral  or  incidental  matter.'^ 

(c)  As  between  the  immediate  parties  to  a  note,  parol  evi- 
dence is  admissible  to  annex  qualifications,  or  a  special  con- 
tract even.^'  Thus,  as  between  an  indorser  and  his  immediate 
indorsee,  it  is  competent  to  show  a  waiver  of  demand  and  no- 
tice of  non-payment  made  at  the  time  of  indorsing  in  blank." 

1  3  Wend.  433.  Oreg.  68 ;  Sparks  v.  Eowles,  17  Ala. 

2  3  Hill,  171.  311. 

3  L.  R  6  Ex.  70.  9  Sheil  v.  Stark,  14  Ga.  439. 
<  L.  R.  8  Ch.  App.  756.  JO  Long  v.  Davis,  18  Ala.  801. 

5  Chapin  et  al.  v.  Dobson,  78  N.  Y.  u  Merle  v.  Matthews,  36  Cal.  455. 
74.  12  Pelzer  Mfg.  Co.  v.  Sun  Fire  Office, 

6  Rex  V.  Kingston-upon-Hull,  7  B,  86  S.  C.  218 ;  Hodson  v.  Goodale,  22 
&  C.  611.  Oreg.  68. 

7  Sprague  v.  Hosmer,  82  N.  Y.  466.  13  Mendenhall  v.  Davis,  72  N.  C.  150. 

8  Pelzer  Mfg.  Co.  v.  Sun  Fire  Office,  »Dye  v.  Scott,  35  Ohio  St.  194 ;  35 
36  S.  C.  313;  Hodson  v.  Goodale,  33  Am.  Eep.  604. 
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id)  Generally  it  may  be  said  that  parol  proof  of  any  col- 
lateral parol  agreement  njay  be  given  vf hich  does  not  inter- 
fere with  the  terms  of  the  written  contract,  although  it  may 
relate  to  the  same  subject-matter.'  But  evidence  of  any  col- 
lateral agreement  is  inadmissible,  even  between  the  parties, 
which  in  any  manner  varies  or  changes  the  terms  of  the  con- 
tract.^ 

(e)  Proof  of  the  execution  of  a  writing  collateral  merely  to 
the  issue  is  admissible  without  its  production  or  accounting 
for  its  absence.' 

{/)  The  rule  as  to  the  production  of  written  communica- 
tions or  agreements  has  no  application  when  they  are  merely 
collateral  to  the  issue.  Thus,  payment  of  contracts,  and  of 
judgments  even,  may  be  proved  by  parol,  although  the}'  may 
be  written  or  even  record  evidence  of  the  fact.^  But  not  to 
show  that  a  receipt  was  given,  or  that  an  indorsement  of  the 
amount  was  made  upon  a  note  or  upon  an  execution.' 

ig)  The  rule  is  that,  where  the  narrative  of  an  extrinsic  fact 
has  been  conimitted  to  writing,  the  fact  may  nevertheless  be 
proved  by,parol.  So  where  an  oral  and  written  notice  to  the 
same  effect  are  served  upon  a  party,  the  written  notice  need 
not  be  produced,  unless  the  law  makes  a  written  notice  im- 
perative." 

(A)  Evidence  of  a  parol  contract  proving  a  distinct  collat- 
eral fact  not  inconsistent  with  a  written  contract  is  admis- 
sible;' thus,  there  is  no  such  necessity  of  the  sleeping-car 
service,  or  such  sufficient  reason  for  giving  the  berth-check 
issued  to  passengers  on  a  sleeping-car,  upon  the  surrender  of 
their  tickets,  conclusive  force  as  evidence  of  the  contract  be- 
tween the  passengers  and  the  sleeping-car  company,  as  to 
exclude  parol  evidence  of  the  agreement  made  between  the 
conductor  and  passenger.' 

iRuggles  V.   Swanwick,  6    Minn.  ^  Smith  v.  Young,   1   Camp.  439; 

526 ;  Can-  v.  Dooley,,119  Mass,  294.  Hadden  v.  People,  25  N.  Y.  373. 

1!  Rodney  v.  Wilson,  76  Mo.  123;  29  'stallings  v,  Gottschalk  (Md.),  26 

Am.  Eep.  499;  Doolittle  v.  Ferry,  20  Atl.  Rep.  524. 

Kan.  230.  '  Mann  Boudoir  Car  Co.  v.  Dupre, 

8  Coonrod  v.  Madden,  126  Ind.  197;  54  Fed.  Rep.  646;  47  Alb.  L.  J.  446; 

State  V.  Ferguson,  107  N.   C.    841;  Wichita   U.    of    R  C.   in  U.   S.   v. 

Smith  r.  Dinkelspiel,  91  Ala.  528.  Schweiter,   50    Kan.   672 ;   Vejar  v. 

<  Kingsbury  v.  Moses,  45  N.  H.  222.  Mound  City  L.  &  W.  (Cal.),  32  Pac. 

»  Daniels  v.  Johnson,  39  Ga.  207.  Eep.  713. 
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§  20.  To  show  a  deed  to  be  a  mortgage. —  The  rule  that  a 
deed  may,  in  an  action  between  the  parties  to  it,  be  shown  by 
parol  evidence  to  have  been  given  and  received  to  secure  the 
payment  of  a  debt,  is  firmly  established.^  The  burden  of  es- 
tablishing oral  defeasance  to  such  a  deed  is  an  onerous  one, 
resting  on  whomsoever  alleges  it,  and  its  existence  and  also 
its  precise  terms  must  be  established  by  clear  and  conclusive 
evidence;  otherwise  the  strong  presumption  that  the  deed 
expresses  the  entire  contract  between  the  parties  to  it  is  not 
overcome.  And  to  convert  a  deed,  absolute  on  its  face,  into  a 
mortgage  by  parol  testimony,  such  testimony  must  be  clear 
and  specific,  of  a  character  such  as  will  leave  in  the  mind  of 
a  judge  no  hesitation  or  doubt,  and  failing  this,  the  efi'orts  to 
impeach  the  legal  character  of  the  deed  must  be  regarded  as 
ahortive.  The  testimony  must  be  entirely  plain  and  convinc- 
ing beyond  reasonable  controversy.^  Each  case  must  be  de- 
termined upon  its  own  special  facts,  but  those  should  be  of 
a  clear  and  decisive  import.'  The  principle  upon  which  parol 
evidence  is  held  admissible  to  show  that  a  simple  assign- 
ment, although  absolute  in  terms,  was  intended  as  security 
merely,  is  the  supposed  incompleteness  of  the  instrument; 
and  it  is  not  regarded  as  contradicting  the  writing,  but  as 
showing  its  purpose.^  It  grew  up  in  the  equity  courts  from 
the  efforts  of  equity  judges  to  prevent  forfeitures,  to  relieve 
against  fraud,  and  to  enforce  the  equitable  maxim,  "  once  a 
mortgage  always  a  mortgage."  It  was  supposed  that  the 
evidence  did  not  contradict  the  instrument,  but  simply  showed 
the  purpose  for  which  it  was  given,  and  that  the  instrument, 
although  purposely  made  absolute,  was  so  made,  however, 
simply  for  the  purpose  of  giving  security  to  the  party  to 
whom  it  was  given,  which  was  not  really  inconsistent  with  its 
form.  Hence  it  was  conceived  that  parol  evidence  showing 
the  purpose  was  not  an  invasion  of  the  general  rule  forbid- 
ding such  evidence  to  vary,  explain  or  contradict  a  written 

1  Jones    on    Mortgages,    oh.   8 ;    3  Ensign  v.  Ensign,  130  N.  Y.  655 ;  31 

Pom.  Eq.  Juris.,  §  1196.  N.  Y.  State  Rep.  657. 

2 Lance's  Appeal,  112  Pa,  St.  467;  'Campbell  v.  Dearborn,  109  Mass. 

Howland  v.  Blake,  97  U.  S.  626 ;  Cad-  145. 

man  v.  Peter,  118  id.  73;  Barton  v.  ^Truscott  v.  King,   6  N.  Y.  147; 

Lynch  efc  al.,  52  N.  Y.  State  Rep.  540 ;  Chister  v.  Bank  of  Kingston,  16  id. 

336;  Horn  v.  Keteltas,  46  id,  605. 
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instrument.  Where  a  deed  is  given  as  security  merely,  for 
an  indebtedness  of  the  grantor  to  the  grantee,  that  fact  may 
be  proved  by  parol  evidence ;  but  that  is  an  exception  to  the 
general  rule  that  the  terras  of  a  deed  cannot  be  changed  by 
oral  evidence.  It  has  never  been  held  that  a  deed  can  be  so 
far  contradicted  by  parol  as  to  show  that  it  was  not  intended 
to  operate  at  all,  or  that  it  vsras  the  intention  or  agreement  of 
the  parties  that  the  grantee  should  acquire  no  rights  what- 
ever under  it,  or  that  he  should  reconvey  to  the  grantor  on  his 
request  without  any  consideration.^  This  rule  does  not  hold 
good  where  the  instrument  was  not  an  assignment  simply, 
but  a  contract  containing  mutual  agreements.^ 

§  21.  Conditions  upon  which  a  writing  was  delivered. — 
Instruments  not  under  seal  may  be  delivered  to  the  one  to 
whom,  upon  their  face,  they  are  made  paj^able,  or  who,  by 
their  terms,  is  entitled  to  some  interest  or  benefit  under  them 
upon  conditions,  the  observance  of  which  is  essential  to  their 
validity.  And  the  annexing  of  such  conditions  to  the  deliv- 
ery is  not  an  oral  contradiction  of  the  written  obligation, 
though  negotiable,  as  between  the  parties  to  it  or  others 
having  notice.  It  needs  a  delivery  to  make  the  obligation 
operative  at  all;  and  the  effect  of  the  deliver}'^  and  the  extent 
of  the  operation  of  the  instrument  may  be  limited  by  the 
conditions  with  which  delivery  is  made.'  Oral  proof  of  a 
condition  precedent  to  the  validity  of  a  written  contract,  if 
not  contradictory  of  its  terms,  is  always  admissible,  because, 
like  evidence  of  fraud  and  duress,  it  goes,  not  to  the  altera- 
tion, but  to  the  defeat  of  the  contract.  Evidence  of  the  non- 
compliance with  an  extrinsic  oral  stipulation  upon  which  the 
validity  of  the  paper  as  an  operative  instrument  is  suspended 
is  simply  proof  that  there  was  no  contract,- and  so  is  consistent 
with  the  familiar  principle.*  This  rule  should  be  cautiously 
applied  to  avoid  mistake  or  imposition,  and  confined  strictly 
to  cases  within  its  reason.  Certainly  the  general  rule,  which 
excludes  evidence  of  parol  negotiations  and  undertakings  when 
offered  to  contradict  or  substantially  vary  the  legal  import  of 

1  Hutchins  v.  Hutohins,  98  N.  Y.  56.        *  Norris  v.  TifEany,  56  N.  Y.  State 
■i  Marsh  v.  McNair,  09  N.  Y.  174.         Eep.  40a 
3  Reynolds  v.  Robinson,  18  N.  Y. 
235;  Benton  v.  Martin,  52  id.  570. 
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a  written  agreement,  is  not  to  be  questioned  or  disturbed.  It 
is  so  well  settled  in  reason,  policy  and  authority  as  not  to  be 
a  proper  subject  of  discussion.  It  has  full  application,  how- 
ever, within  very  narrow  limits.  In  the  first  place,  it  applies 
only  in  controversies  between  parties  to  the  instrument,^  and 
between  them  is  subject  to  exceptions  upon  allegations  of 
fraud,  mistake,  surprise  or  part  performance  of  the  verbal 
agreement.  Nor  does  it  deny  the  party  in  whose  favor  that 
agreement  was  made  the  right  of  proving  its  existence  by 
way  of  defense  in  an  action  upon  the  written  instrument,  under 
circumstances  which  would  make  use  of  it,  for  any  purpose  in- 
consistent with  that  agreement,  dishonest  or  fraudulent.^  A 
party  sued  by  his  promisee  is  always  permitted  to  prove  by 
parol  that  the  instrument  was  delivered  even  to  the  payee  to 
take  effect  only  on  the  happening  of  some  future  event,'  or  that 
its  design  and  object  were  different  from  what  its  language, 
if  alone  considered,  would  indicate.*  He  may  also  show  that 
the  instrument  relied  upon  was  executed  in  part  performance 
only  of  an  entire  oral  agreement;^  or  that  the  obligation  of 
the  instrument  has  been  discharged  by  the  execution  of  a 
parol  agreement  collateral  thereto;*  or  he  may  set  up  any 
agreement  in  regard  to  the  instrument  which  makes  its  en- 
forcement inequitable.  In  Juilliard  v.  Chaffee^  the  apparent 
obligation  incurred  by  the  defendant  under  a  paper  put  in 
evidence  by  the  plaintiff  was  to  pay  the  sum  named  upon  de- 
mand in  consideration  of  so  much  money  then  borrowed ;  but 
the  evidence  disclosed  that  it  was  only  part  of  a  prior  parol 
arrangement,  by  the  terms  of  which  the  payees  were  to  ad- 
vance money  in  anticipation  upon  debts  owing  by  them,  and 
on  defendant's  promise  that  it  should  be  so  paid  in  discharge 
of  those  debts,  and  which  also  provided  for  a  return  of  the 

1  New  Berlin  v  Norwich,  10  Johns.  Hutchins  v.  Hubbard,  34  N.  Y.  24 ; 
339.  Barker  v.  Bradley,  42  id.  316 ;  Grier- 

2  Martin  v.  Pycrof t,  3  De  G.,  M.  &  son  v.  Mason,  60  id.  394 ;  De  Laval- 
G.  785,  795 ;  Jervis  v.  Berridge,  L.  R  lette  v.  Wendt,  75  id.  579 ;  31  Am. 
8  Ch.  App.  351.  Rep.  494. 

3  Seymour  v.  Cowing,  1  Keyes,  5  Chapin  v.  Dobson,  78  N.  Y.  74 ; 
532 ;  Benton  v.  Martin,  53  N.  Y.  570 ;  34  Am.  Rep.  512. 

Eastman  v.  Shaw,  65  id.  522.  «  Grossman  v.  Fuller,  17  Pick.  171. 

*  Denton  v.  Peters,  L.  R.  5  Q.  B.        '•  92  N.  Y.  539. 
474 ;  Blossom  v.  Griffln,  3  Kern.  569  j 
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paper  to  the  defendant  when  the  money  was  so  applied.  The 
note  did  not  constitute  the  agreement.  It  was  evidence  of 
part  of  the  agreement,  and  the  maker  was  properly  allowed 
to  show  in  defense  the  whole  transaction ;  ^  and  when  that 
was  shown,  the  defense  was  made  out,  not  by  controlling  the 
contract  indicated  by  the  writing,  but  by  a  collateral  agree- 
ment with  which  it  was  incidentally  connected.  In  all  these 
cases  a  distinction  is  recognized  between  an  agreement  for  the 
legal  discharge  of  a  contract  and  one  which  destroys  its  orig- 
inal legal  effect  either  by  contradicting  its  terms  or  substitut- 
ing a  distinct  and  independent  agreement. 

§22.  Illustrations. —  (1)  Evidence  of  a  parol  agreement 
made  at  or  prior  to  the  time  of  a  written  agreement  and  as  a 
condition  of  its  delivery  is  not  admissible  when  it  does  not 
fall  within  any  of  the  exceptions  to  the  rule  forbidding  oral 
evidence  to  vary  the  terms  of  a  written  contract.^  Thus  it  is 
inadmissible  to  show  whether  a  deed  which  has  been  delivered 
shall  take  effect  absolutely  or  only  on  condition  of  the  grant- 
or's death.^ 

(2)  An  oral  condition  that  an  order  ,shall  "  be  no  sale  "  if 
the  market  price  is  not  as  it  is  represented  is  a  condition  sub- 
sequent and  not  precedent,  and  cannot  be  proved  to  affect 
the  terras  of  an  unconditional  written  order;*  or  that  promis- 
sory notes  delivered  to  the  payee  were  not  to  take  effect  upon 
the  fulfillment  of  a  certain  condition.^ 

(3)  A  father,  having  conveyed  lands  directly  to  a  child,  can- 
not show  by  parol  that  he  intended  a  resulting  trust  to  him- 
self." And  evidence  of  a  parol  agreement  creating  an  express 
trust  in  favor  of  a  husband  in  lands  purchased  by  him,  but 
conveyed  to  his  wife,  is  inadmissible ; '  or  that  an  absolute 
conveyance  was  intended  to  operate  as  a  conditional  sale,  or 
a  sale  with  the  right  to  repurchase ;  ^  or  to  show  that  the  con- 

1 1  Greenl.  Ev.,  g  284a.  ter  v.  Ohlander,  id.  441 ;   Cunning- 

2  Genett  v.  Delawai-e  &  H.   C.  E.  ham  v.  Martin,  46  Kan.  352. 
Co.,  122  N.  Y.   505 ;    34  N.  Y.  State  « Annis  v.  Wilson,  15  Colo.  236. 
Rep.  246.  '  Montgomery  v.  Craig.  128  Ind.  48 ; 

3  Morey  v.  Heney,  86  Cal.  471 ;  Hub-  Gowdy  v.  Gordon,  122  id.  533. 

bard  v.  Greeley,  84  Me.  340.  8  Peagler  v.  Stabler,  91  Ala.   308 ; 

*Lilienthal  v.  Suffolk   Brew.   Co.,  Thomas  v.  Scutt,  127  N.  Y.  133;  38 

154  Mass.  185 ;  26  Am.  St.  Rep.  234.  N.  Y.  State  Rep.  692. 

s  Garner  v.  Fite,  93  Ala.  405 ;  Dex- 
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sideration  of  notes  bought  by  a  tonafide  indorsee  was  a  con- 
ditional one ; '  or  that  a  deed  was  given  upon  a  condition  that 
the  grantee  should  pay  certain  notes  of  the  grantor;^  or  in  a 
suit  on  the  written  subscription  of  a  stockholder  in  a  corpo- 
ration that  the  subscription  was  a  conditional  one.' 

(4)  Parol  evidence  is  admissible  to  show  a  conditional  de- 
livery of  an  instrument  which  is  not  a  deed,  and  does  not 
relate  to  the  transfer  of  the  possession  of  land.*  Thus  it  is 
admissible  to  show  that  a  contract  was  not  to  become  valid 
until  the  signing  of  a  certain  other  contract  by  another  per- 
son ; "  or  that  a  real-estate  agent  was  invested  by  his  principals 
with  the  title  to  property  for  convenience  in  making  sales 
thereof,  and  not  as  absolute  purchaser ;  *  or  that  a  conveyance 
was  in  trust  to  sell  for  the  vendor's  benefit ; '  or  that  a  deed 
is  in  fact  a  mortgage ;  ^  or  that  a  deed-poll  in  consideration  of 
love  and  affection  _w as  intended  to  operate  as  a  will;^  or  that 
the  condition  on  which  a  note  was  signed  was  never  performed, 
and  that  no  valid  delivery  thereof  has  been  made ;  ^^  or  that  a 
note  was  given  with  the  express  understanding  that  it  should 
remain  in  the  hands  of  a  third  person  awaiting  a  settlement ; " 
or  that  a  mortgage  absolute  on  its  face  was  given  for  future 
advances.^^ 

(5)  A  verbal  condition  accompanying  a  written  lease  of  the 
upper  floors  of  a  building,  the  only  access  to  which  is  by  a 
hall  and  stairs,  thajt  the  lessor  will  not  rent  the  lower  floor  for 
a  saloon,  or  permit  a  door  to  be  cut  in  the  wall  between  the 
hall  and  the  lower  floor,  constitutes  a  part  of  the  considera- 
tion of  the  lease,  and  is  admissible  in  evidence  in  a  suit  to 
abate  a  door  cut  in  violation  of  such  condition." 

(6)  An  implied  or  resulting  trust  may  be  established  by 

1  HafEron  v.  Cunningham,  76  Tex.  SMcNeel  v.  Auldridge,  34  W.  Va. 
313.  748;  McLean  v.  Ellis,  79  Tex.  398; 

2  Boozer  v.  Teague,  27  S.  C.  848.  Smith  v.  Smith,  81  id.  45. 

3  Masonic  Temple  Ass'n  v.  Channell  s  Re  Slinn,  L.  R  15  P.  D.  156. 
(Minn.),  45  N.  W.  Rep.  716.  lo  Solenberger  v.  Gilbert,  14  Va  L. 

4  Blewitt  V.  Boorum,  59  N.  Y.  Supr.  J.  406. 

Ct.  321 ;  39  N.  Y.  State  Rep.  344.  n  Lipcomb  v.  Lipcomb,  33  S.  C.  243. 

5  Round  Lake  Ass'n  v.  Kellogg,  58  '2  Louisville  Banking  Co.  v.  Leonard, 
Hun,  605 ;  34  N.  Y.  State  Rep.  405.  11  Ky.  L.  Rep.  917. 

6  Russell  V.  Andre  (Wis.),  48  N.  W.  13  Lynch  v.  Hunneke,  46  N.  Y.  State 
Eep.  117.  Eep.  868. 

7Bitely  v.  Bitely,  85  Mich.  337. 
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parol  evidence  of  the  transaction  out  of  which  it  arises,'  and 
to  pr6ve  a  trust  in  lands  created  by  parol  after  it  has  been 
terminated  by  a  conveyance  of  the  property  by  the  trustee. - 

(7)  Parol  evidence  is  admissible,  even  in  the  absence  of 
fraud  or  mistake,  to  show  that  a  deed,  absolute  in  form,  con- 
veying the  grantor's  interest  in  certain  patents,  the  express 
consideration  of  which  is  nominal,  was  executed  in  further- 
ance of  a  prior  contract  for  the  manufacture  and  sale  of  arti- 
cles patented  by  the  grantor,  the  grantee's  interest  in  which 
was  to  be  reconveyed  upon  his  electing  to  terminate  the  con- 
tract.' 

(8)  In  an  action  upon  a  written  lease  for  rent  payable  in 
advance,  it  may  be  shown  that  the  lease  was  executed  and 
delivered  upon  a  parol  agreement  that  it  should  not  take  effect 
unless  possession  was  delivered  at  a  certain  time.''  A  deed, 
assignment  or  bill  of  sale  absolute  on  its  face  may  be  shown 
to  have  been  given  as  security  for  the  payment  of  a  debt." 

§  33.  Immovables,  inscriptions,  etc. —  Inscriptions  on 
monuments,  tombstones,  walls,  surveyor's  marks  upon  trees, 
or  notices  affixed  to  boards  and  other  immovables,  are  evi- 
dence. It  must  be  remembered,  however,  that  in  the  case  of 
notices  so  affixed  to  walls,  etc.,  it  must  appear  that  the  docu- 
ment was  affixed  to  the  freehold  and  could  not  easily  be  re- 
moved. This  is  upon  the  ground  that  the  production  of 
primary  evidence  is  physically  impossible,  and  that  public  con- 
venience requires  that  such  evidence  should  be  received,  and 
stands  upon  the  same  ground  that  copies  of  documents  depos- 
ited in  a  foreign  country  when  the  laws  or  established  usages 
of  such  country  will  not  permit  its  removal.  The  same  rule  pre- 
vails as  t9  the  books  of  custom-houses.'  The  principle  of  law 
is  that,  where  you  cannot  get  the  best  possible  evidence,  you 
must  take  the  next  best ;  and  where  the  law  has  laid  down 
that  you  cannot  remove  the  documents  in  which  the  writing 
is  made,  you  may  prove  whose  handwriting  it  was. 

1  Ripley  v.  Seligman,  88  Mich.  107.    Rep.  674 ;   Lawrence  v.  Phillips,  67 

2  Silvers  v.  Potter  (N.  J.  Ch.),  48  N.     Hun,  61 ;  51  N.  T.  State  Rep.  374 

J.  Eq.  539.  5  Lovejoy  v.  Chapman  (Oreg.),  32 

3  Barry  v.  Colville,  139  N.  Y.  803;  Pao.  Rep.  687:  Shad  v.  Livingston, 
41  N.  Y.  State  Rep.  638 ;  Conant  v.  31  Fla.  89 ;  Davis  v.  Hopkins,  18 
Eoseborough,  139  III.  383.  Colo.  153. 

« Corn  V.  Rosenthal,  48  N.  Y.  State       «  Rex  v.  King,  27  B.  234. 
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§24.  Warranty. —  Where  a  contract  of  sale  is  evidently 
incompleted,  being  an  informal  bill  or  receipt  and  not  intended 
to  embrace  the  entire  contract,  parol  evidence  of  a  warranty 
of  the  property  is  admissible.^  But  the  rule  is  that  where  a 
contract  for  the  sale  of  property  has  been  reduced  to  writing 
and  is  evidently  complete  in  itself,  it  is  not  competent  for  the 
parties  to  engraft  new  terms  or  conditions  thereon  in  the 
form  of  a  warranty.^  Thus,  proof  of  a  contemporaneous  war- 
ranty is  inadmissible  in  an  action  upon  a  written  contract  for 
the  sale  of  machinery.'  But  a  memoranda  on  the  bottom  of 
a  bill  of  a  meat-cooler  in  these  words,  "  Guaranty :  The  above 
cooling  room  is  guarantied  to  keep  fresh  meat  a  satisfactory 
length  of  time  if  properly  iced  and  regulated,"  will  not  ex- 
clude parol  proof  by  the  purchaser  that  a  different  contract 
of  warranty  was  made  at  the  time  of  the  sale.* 

§  25.  Judicial  records. —  Judicial  records  import  verity  on 
their  face,  and  parol  evidence  is  inadmissible  to  vary,  contra- 
dict or  explain  them.'  Thus,  parol  evidence  cannot  be  given 
to  contradict  recitals  in  a  record  as  to  appearance  of  parties 
and  the  like;^  as,  the  recitals  as  to  the  return  of  an  oflBcer;' 
or  that  no  demand  was  made  before  action;'  or  that  no  fraud 
was  shown  on  the  trial ; '  or  that  commissioners  held  no  meet- 
ing when  their  report  shows  that  they  did."  Parol  evidence 
maj'',  however,  be  given  to  show  what  was  litigated  upon  the 
trial,  but  it  must  be  consistent  with  the  record  and  cannot  be 
admitted  to  contradict  it."     Thus,  parol  evidence  cannot  be 

iChapm  V.  Dobson,  78  N.  Y.  714;  v.  Consumers'  Gas  Co.,  47  Fed.  Rep. 

Henson  v.   Henderson,   21    id.   224;  43. 

Perrins  v.  Cooley,  39  N.  J.  L.  449;  ••  Richey  v.  Daemioke,  86  Mich.  647. 

Atwater  v.  Clanoey,  107  Mass.  369.  ^  Townsend  v.  Fotenot,  43  La.  Ann. 

2Ethridge  v.  Baliu,  73  N.  C.  213;  890. 

Frost  V.   Blanchard,   97   Mass.    155;  ^Bentley  v.  Brown,  123  Ind.  552. 

Namberg  v.  Young,  35  N.  J.  L.  331 ;  '  Davis  v.   Sawyer  (N.  H.),  20  Atl. 

Most  V.  Pierce,  58  Iowa,  579 ;  Rich  v.  Rep.  100. 

Forsyth,  41  Md.  389.  8  Williams  v.  Lewis,  131  Ind.  344. 

SHungerford  Co.  v.  Rosenstein,  46  'Case  v.  Gordon,  33  Mo.  App.  597; 

N.  Y.  State  Rep.  195 ;  Lamson  Con-  People  v.  Hoas,  79  Mich.  449. 

solidated  Store  Ser.  Co.  v.  Hartung,  l"  Quick  v.  River  Forest,  130  111.  323 ; 

46  N.  Y.  State  Rep.  191 ;  McMullen  v.  Brooks  v.  Mayor  of  New  York,  57 

Carson,  48  Kan.  263 ;  Harrow  Spring  Hun,  104 ;  32  N.  Y.  State  Rep.  559. 

Co."  V.  Whipple  Harrow  Co.,  90  Mich.  •!  Lorillard  v.  Clyde,  133  N.  Y.  41 ; 

147 ;  American  Electric  Constr.  Co.  33  N.  Y.  State  Rep.  303. 
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given  to  show  that  Ho  witnesses  were  sworn  or  hearing  had,' 
or  that  no  notice  has  been  given  where  the  record  shows  that 
there  has  been.^  But  parol  evidence  may  be  given  to  show 
that  a  judgment  for  defendant  "  was  admitted  without  prej- 
udice ; " '  or  as  to  whether  or  not  the  merits  were  inquired 
into  in  a  prior  sftit  for  the  same  cause;*  or  that  no  proof  was 
offered  to  support  the  plea  of  former  action  pending.^  And 
in  an  action  on  a  judgment  the  defendant  may  allege  and 
prove  illegality  of  the  judgment,  etc.^ 

Parol  evidence  may  be  given  to  show  the  facts  for  the  pur- 
pose of  amending  a  record ; ''  and  for  the  purpose  of  showing 
that  the  court  had  no  jurisdiction.'  So  where  the  record  is 
silent  as  to  the  precise  claim  upon  which  the  judgment  was 
predicated,  it  may  be  shown  by  reference  to  the  pleadings  or 
by  parol,  as  to  identify  the  note  on  which  it  was  rendered.' 
The  parties  to  a  judgment  may  be  identified  by  parol.  A  judg- 
ment in  partition  is  eompetent  evidence  for  or  against  both 
parties  and  strangers  as  constituting  a  part  of  the  chain  of 
title.i"  Such  a  judgment  setting  off  to  one  a  portion  of  prop- 
erty claimed  in  common  with  others  is  equivalent  to  a  quit- 
claim deed  from  the  other  parties  to  the  suit  of  their  respective 
interests,  and  is  competent  though  not  conclusive  evidence  in 
his  behalf,  although  the  other  parties  were  not  parties  to  the 
suit." 

§  26.  Mistake. — Parol  evidence  is  admissible  to  show  a  mis- 
take in  a  deed  or  other  writing.'^  Thus,  parol  evidence  is  ad- 
missible to  prove  that  a  written  commercial  document  was 
given  through  error."    But  in  the  absence  of  ambiguity  oral 

itJallup  V.  Smith,  59  Conn.  354.  "  Gage  v.  Gancly  (111.),  30  N.  E.  Rep. 

2  Marrow  v.  Brinkley,  85  Va.  55.  330. 

3  Pitcher  v.  Gagan  (Ky.),  15  S.  W.  n  McDonald  v.  Hannah,  51  Fed.  R?p. 
Rep.  513.  73. 

4  Davis  V.  Davis,  108  N.  C.  501.  i^  Fudge  v.  Payne  (Va.),  10  S.  E. 

5  Lorillard  v.  Clyde,  123  N.  Y.  41.        Rep.  7 ;  Conlin  v.  Masecar,  80  Mich. 
«  Lazarus  v.  McGuirk,  43  La.  Ann.     139 ;  Davis  v.  Ely,  104  N.  C.  16 ;  Fox's 

194.  Appeal,  141  Pa  St.  366. 

'Davis  V.  Sawyer  (N.  H.),  30  Atl.  '^  gohwersenski  v.  Vineberg,  19  Can. 

Rep.  100.  Sup.   Ct.   243;  Nichols  v.   Scranton 

8  Larooque  v.  Harvey,  67  Hun,  336 ;  Steel  Co.,  64  Hun,  633 ;  46  N.  Y.  State 
32  N.  Y.  State  Rep.  415.  Rep.  58 ;   Sparks  v.  Brown,  46  Mo. 

9  Hampton  v.   Dean,  4  Tex.  455 ;  App.  529. 
Parker  v.  Thompson,  3  Pick.  (Mass.) 

439. 


208  KULE3    OF   EVIDENCE. 

evidence  cannot  be  introduced  to  explain  or  vary  a  written 
instrument  which  is  complete,  although  by  mistake  it  does  not 
express  the  contract  which  the  parties  intended  to  make.' 
Thus,  although  parol  evidence  is  admissible  to  reform  an  in- 
strument to  make  it  express  the  intentioti  and  contract  of  the 
parties,  it  is  inadmissible  to  prove  a  contemporaneous  parol 
agreement  which  would  impose  restrictions,  burdens  and  duties 
upon  the  other  party  to  it  inconsistent  with  the  consideration 
expressed  and  the  intention  of  the  parties  as  expressed  in  the 
instrument  itself.^ 

§27.  Fraud  —  Parol  evidence  of. —  Evidence  of  fraud  in 
the  making  of  a  contract  is  not  affected  by  the  fact  that  the 
whole  contract  is  expressed  in  writing.^  A  written  agreement 
may  be  modified,  explained,  reformed  or  set  aside  by  parol 
evidence  of  fraud  by  one  of  the  parties  at  the  time  of  the  ex- 
ecution of  the  writing,  which  induced  the  other  party  to  sign 
it.^  Thus,  proof  of  a  parol  agreement  relating  to  lands  is  ad- 
missible to  show  fraud.'  So  where  the  seller  of  a  chattel 
fraudulently  inserted  in  the  contract  a  different  quality  or 
kind  of  chattel  than  that  actually  contracted  for.*  But  the 
fraud  which  will  let  in  parol  evidence  to  vary  the  terms  of  a 
written  contract  must  be  fraud  in  its  procurement  going  to  its 
validity,  or  some  breach  of  confidence  in  using  a  paper  deliv- 
ered for  one  purpose  by  fraudulently  perverting  it  to  another.' 
Thus,  parol  evidence  of  the  declarations  of  a  grantor  prior  to 
the  deed  is  admissible  to  show  fraud  or  estoppel.'  But  in  an 
action  at  law  a  party  cannot  show  that  an  agreement  or  paper 
is  good  in  part  and  void  in  part  on  the  ground  of  fraud.'' 

§  28.  When  written  instrument  may  be  contradicted. — 
Any  person  other  than  a  party  to  a  document  or  his  repre- 

1  Van  Horn  v.  Van  Horn  (N.  J.  Err.  Sogory  v.  Boung  (La.  Ann.),  9  S.  E^p. 
&  App.),  49  N.  J.  Eq.  327.  785;  Bonds  v.  Smith,  106  N.  C.  553. 

2  Alabama  Midland  R.  Co.  v.  Brown  5  Wainwright  v.  Talcott,  60  Conn. 
(Ala.),  13  S.  Eep.  70.  43, 

3  Scrogin  v.  Wood  (Iowa),  54  N.  W.  6  Kranich  v.  Sherwood,  93  Mich. 
Rep.  437.  897. 

*  Sidney  School  Furniture  Co.  v.  '  Hukill  v.  GuSey,  37  W.  Va.  425. 

Warsaw  Tp.  School  District,  180  Pa.  8  Valkenand  v.  Drum,  154  Pa  St 

St.  76;  Mayor  V.  Dean,  115  N.Y.  556;  616;    Mattes  v.   Frankel,  47    N.  Y. 

26  N.  Y.  State  Rep.  375 ;  Stanhope  v.  State  Rep.  507. 

Swafford  (Iowa),  45  N.  W.  Rep.  408 ;  » Bigelow  v.  Wilson  (Iowa),  54  N. 

State  V.  Cummings,  53  N.  J.  L.  77 ;  W.  Rep.  465. 
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sentative  in  interest  may,  notwithstanding  the  existence  of 
any  document,  prove  any  fact  which  he  is  otherwise  entitled 
to  prove,  and  any  party  to  any  document  or  any  representa- 
tive in  interest  of  any  such  party  may  prove  any  such  fact 
for  any  purpose  other  than  that  of  varying  or  altering  any 
right  or  liability  depending  upon  the  terms  of  the  document.^ 
Thus,  the  rule  that  parol  evidence  will  not  be  received  to 
vary,  explain  or  control  a  written  instrument  is  confined  en- 
tirely to  actions  between  the  parties  thereto,  or  their  privies 
in  interest.  In  actions  between  strangers  thereto  the  real 
facts  may  be  shown,  or  any  fact  that  changes  the  legal  effect 
of  the  contract  or  shows  the  real  intention,  object  or  purpose 
of  the  contract ;  ^  and  this  is  the  rule  also  in  cases  where  the 
contract  is  offered  in  evidence  in  an  action  between  a  stranger 
to  the  contract  and  one  of  the  parties  thereto ; '  nor  does  it 
apply  in  actions  between  sureties,  as  they  are  not  regarded 
as  estopped,  by  the  provisions  of  the  contract,  from  showing 
any  agreement  between  themselves  or  the  party  for  whom 
they  became  surety.  The  rule  is  confined  exclusively  to  the 
parties  actually  contracting  as  principals.*  Therefore  a  writ- 
ten instrument  may  be  contradicted  by  the  party  making  it 
when  offered  in  evidence  in  a  suit  to  which  a  stranger  is  a 
party.  In  an  action  between  third  parties  a  grantor  is  a  com- 
petent witness  to  impeach  his  own  deed,  under  which  one  of 
them  claims.'  As  the  rule  as  to  varying  or  altering  the  terms 
of  a  written  contract  does  not  apply  to  any  writing  except  a 
contract  between  the  parties  to  the  suit,  a  mere  statement 
in  writing  of  certain  facts,  not  constituting  a  contract  or  in- 
ducing action  by  another,  will  not  preclude  parol  evidence 
inconsistent  therewith.' 

1  Dig.  Law  of  Ev.,  art.  92 ;  Lowell  ^  National  Car  &  L.  Builder  v.  Cy- 
Mfg.  Co.  v.  Safeguard  F.  Ins.  Co.,  88  clone  Steam  Snow  Plow  Co.,  49  Minn. 
N.  y.  599;  Payne  V.  Crawford  (Ala.),  125;  Thomas  v.  Truscott,  53  Barb. 
11  S.  Rep.  725;  Leslie  v.  Leslie,  50  N.  200;  Forbash  v.  Goodwin,  35  N.  H. 
J.  Eq.  155 ;  Doctor  v.  Darling,  52  N.  435. 

Y.  State  Rep.  221 ;  68  Hun,  70.  ^  Reeves  v.  Brayton,  36  S.  C.  384. 

2  Robinson  v.  Mosely,  93  Ala.  70;  ^Beardsley  v.  Gaylord,  65  Hun, 
Clerihen  v.  West  State  Bank  (Minn.),  634;  48  N.  Y.  State  Rep.  58;  Kreus- 
52  N.  W.  Rep.  967.  berger    v.  Wingfield,    96    Cal.   351 ; 

3Fox  V.  McComb,  63  Hun,  633;  45  Woolworth  v.  MoPherson,  55  Fed. 

N.  Y.  State  Rep.  754 ;  Barrida  v.  Sils-  Rep.  558 ;  Carpenter  v.  Scott  (Iowa), 

bee,  31  How.  (U.  S.)  146.  63  N.  W.  Rep.  32& 
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1.    OF   BUEDEN   OF   PEOOF. 

§  1.  In  general.—  Sir  J.  Stephen,  in  his  Digest  of  the  Law 
of  Evidence,^  states  the  general  rule  as  to  the  burden  of  proof 
as  follows :  "  Whoever  desires  any  court  to  give  judgment  as 
to  any  legal  right  or  liability  dependent  on  the  existence  or 
non-existence  of  facts  which  he  asserts  or  denies  to  exist 
must  prove  that  those  facts  do  or  do  not  exist.^  The  burden 
of  proof  in  any  proceeding  lies  at  first  on  that  party  against 
whom  the  judgment  of  the  court  would  be  given  if  no  evi- 
dence at  all  were  produced  on  either  side,  regard  being  had 
to  any  presumption  which  may  appear  upon  the  pleadings. 
As  the  proceeding  goes  on,  the  burden  of  proof  may  be  shifted 
from  the  party  on  whom  it  rested  at  first  by  his  proving  facts 
which  raise  a  presumption  in  his  favor.'  The  burden  of  proof 
as  to  any  particular  fact  lies  on  that  person  who  wishes  the 
court  to  believe  in  its  existence,  unless  it  is  provided  by  any 


1  Art.  93,  eta 

2 1  Ph.  Ev.  552 ;  T.  ,E.,  §  337 ;  Best, 
§§  365,  266;  Starkie,  §§  585,  586;  1 
Greenl.  Ev.,  §  74;  1  Whart  Ev., 
§§  353-356;  Costigan  v.  Mohawk  & 


H.  R  R.  Co.,  2  Denio,  609, 616 ;  Pusey 
V.  Wright,  31  Pa.  St  887,  394. 

8 1  Ph.  Ev.  553 ;  T.  m.,  g§  338,  339 ; 
Starkie,  §S  586,  587,  748 ;  Best,  §  268 ; 
Railroad  Ca  v.  Gladmon,  15  Wall. 
401,  406. 
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law  that  the  burden  of  proving  that  fact  shall  lie  on  any  par- 
ticular person;*  but  the  burden  may  in  the  course  of  a  case 
be  shifted  from  one  side  to  the  other;  and  in  considering  the 
amount  of  evidence  necessary  to  shift  the  burden  of  proof,  the 
court  has  regard  to  the  opportunities  of  knowledge  with  re- 
spect to  the  fact  to  be  proved  which  may  be  possessed  by  the 
parties  respectively.^  The  burden  of  proving  any  fact  neces- 
sary to  be  proved  in  order  to  enable  any  person  to  give  evi- 
dence of  any  other  fact  is  on  the  person  who  wishes  to  give 
such  evidence." 

The  burden  of  proof  remains  on  a  party  affirming  a  fact  in 
support  of  his  case,  and  does  not  change  in  any  aspect  of  the 
cause,  while  the  weight  of  evidence  shifts  from  side  to  side 
during  the  progress  of  the  trial  according  to  the  nature  of 
the  strength  of  the  proof  offered  in  support  or  denial  of  the 
main  fact  to  be  established.'  Indeed,  it  is  a  well-founded  rule 
of  law,  that,  in  a  case  where  the  testimony  is  so  evenly  bal- 
anced as  not  to  admit  of  a  conclusion  being  drawn  from  it, 
the  verdict  must  be  against  the  party  upon  whom  the  burden 
of  proving  tlie  issue  rests.  In  other  words,  the  burden  of 
proof  remains  where  the  issue  made  by  the  pleadings  places  it, 
and  the  party  who,  if  no  evidence  is  offered  in  a  given  issue, 
will  be  defeated  as  to  that  issue,  is  the  one  having  the  burden 
of  proof  in  respect  thereto ;  *  and  a  party  must  prove  all  the 
facts  necessary  to  his  right,  except  so  far  as  they  are  admitted 
by  the  adverse  party,''  as  there  can  be  no  relief,  without  proof, 
on  a  controverted  question.^  A  defendant  setting  up  matter 
in  mitigation,  or  in  justification,  or  in  avoidance,  or  in  bar, 
takes  the  burden  of  establishing  fully  those  defenses;''  that  is 
to  say,  the  onus  prohandi  rests  upon  the  party  who  is  obliged 
to  free  himself  from  liability  by  proving  a  fact,  when  the 

1  T.  R,  §§  345,  346.  Rep.  64;  124  N.  Y.  117;  Alabama  G. 

2  Clements  t.  Moore,  6  Wall.  299,    S.  R  Co.  v.  Frazier,  93  Ala.  45. 

315 ;    United  States  v.   Hay  ward,  2        5  Henderson  v.   Carbondale  Coal, 

Gall.  485,  497 ;  Great  West  R  R.  v.  etc.  Co.,  140  U.  S.  25 ;  Litch  v.  Clinch, 

Bacon,  30  III.  347,  352.  136  111.  410. 

3  Scott    V.    Wood,    81    Cal.    398 ;        « Hughes  v.  Hughes,  87  Ala.  652. 
Meagley  v.  Hoyt,  125  N.  Y.  771;  36        7  winans  v.  Winans,  19  N.  J.  220; 
N.  Y.  State  Rep.  37.  Gray  v.  Gardner,  17  Mass.  188;  Mur- 

*  Blunt  V.  Barrett,  35  N.  Y.  State    rell  v.  Whitney,  32  Ala.  54;  Hopkins 

V.  Kent,  17  Md.  113. 
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knowledge  of  that  fact  is  supposed  to  be  more  within  his 
reach  than  that  of  his  adversary.^ 

§  2.  Illustrations. —  (1)  While  a  party  is  seeking  to  recover 
upon  the  ground  that  the  defendant  did  not  discharge  a  statu- 
tory duty,  the  burden  is  upon  him  to  show  that  such  duty 
was  not  performed.^ 

(2)  In  an  action  for  slander  it  is  not  necessary  for  the 
plaintiff  in  the  first  instance  to  offer  proof  bearing  directly 
upon  his  previous  good  character,  or  that  the  words,  if  uttered, 
were  false ; '  but  he  must  show  that  the  words,  or  substan- 
tially the  same  words,  charged  were  uttered  as  charged. 

(3)  The  plaintiff  must  prove  the  terms  of  an  oral  contract, 
where  its  terms  are  put  in  issue  by  the  pleadings.^  And  in 
every  action  for  a  breach  of  contract,  the  party  alleging 
performance,  where  that  allegation  is  denied,  must  prove  by 
a  fair  preponderance  of  evidence  that  he  has  himself  complied 
substantially  with  the  terms  of  the  agreement.' 

(4)  A  person  seeking  to  recover  back  money  paid  on  an 
alleged  void  assessment  has  the  burden  of  showing  that  the 
assessment  was  void.* 

(5)  The  burden  of  proving  delivery  and  acceptance  of  goods' 
sold,  so  as  to  take  the  case  out  of  the  statute  of  frauds,  rests 
upon  the  person  setting  up  the  contract.'  In  an  action  at  law 
against  a  mutual  benefit  insurance  company  for  damages  for 
refusing  to  make  an  assessment,  the  plaintiff  assumes  the 
burden  of  showing  what  the  contract  was  worth,  and  what 
he  would  have  derived  from  the  assessment.^ 

§  3.  Conditions,  exceptions,  waiver. —  Where  the  action 
is  to  recover  on  a  contract  by  the  terms  of  which  an  essen- 
tial precedent  act  was  to  be  performed  by  the  plaintiff,  he 
must  prove  a  compliance  on  his  part.'     Thus,  if  the  validity 

1  Selraa  E.  &  D.  E.  Co.  v.  United  Simons  v.  Ypsilanti  Paper  Co.,  id.. 
States,  139  U.  S.  560.  185. 

2  Silver  v.  Missouri  P.  R.  Co.  (Mo.),        sjjemsen  v.   Wheeler,   131  N.   Y 
13  S.  W.  Rep.  410.  685 ;  31  N.  Y.  State  Eep.  885. 

3  Broughton  v.  MoGrew,  39  Fed.        ■  Harris  P.  S.  Co.  v.  Fisher,  81  Mich.. 
Eep.  673.  136. 

<Hoffeditz  v.  Maiden  Creek  Iron  8  O'Brien  v.  Home  Benefit  Soc,  117 

Co.,  141  Pa.  St  58;  Hull  v.  Cooper,  N.  Y.  310;  27  N.  Y.  State  Eep.  326. 

36  Mo,  App.  389 ;  Pendleton  v.  Cline,  'Craycroft  v.  Walker,  26  Mo.  App. 

85  Cal.  142.  469. 

sDurrah    v.    Goa,    77    Mich.    16; 
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of  a  deed  depends  upon  an  act  m  pais,  the  party  claiming 
under  it  is  bound  to  prove  the  performance  of  the  act.'  So 
in  an  action  on  a  policy  of  insurance,  the  burden  is  on  the 
plaintifif  to  show  that  the  loss  did  not  come  within  any  of  the 
exceptions  in  the  policy.'^  If  a  waiver  of  condition  is  claimed 
by  plaintiff  thfe  burden  is  on  him  to  prove  it;'  and  one  who 
invokes  the  protection  of  a  proviso  or  exception  to  a  general 
law  must  show  himself  clearly  within  its  terms.*  To  recover 
upon  an  agreement  by  defendant  to  pay  when  able,  a  change 
for  the  better  in  defendant's  circumstances  must  be  shown.* 
So  the  burden  of  proving  a  compliance  with  a  warranty  on  the 
part  of  the  insured  in  a  fire-insurance  policy  rests  upon  him." 
One  who  seeks  to  establish  rights  under  a  contract  made  by 
a  trustee  must  show  affirmatively  th9,t  all  conditions  upon 
which  the  authority  of  the  trustee  to  make  the  contract  de- 
pends were  strictly  complied  with.' 

§  4.  Sufficient  evidence  to  go  to  the  jury. —  It  is  not 
enough  to  authorize  the  submission  of  a  question  as  one  of 
fact  to  the  jury  that  there  is  some  evidence.  A  scintilla  of 
evidence,  or  a  mere  surmise,  that  there  may  have  been  a  wrong 
act  on  the  part  of  the  defendant  will  not  justify  a  judge  in 
leaving  the  case  to  the  jury.  Since  the  scintilla  doctrine  has 
been  exploded  both  in  England  and  in  this  country,  the  pre- 
liminary question  of  law  for  the  court  is,  not  whether  there  is 
literally  no  evidence  or  a  scintilla,  but  whether  there  is  any 
that  ought  reasonably  to  satisfy  a  jury  that  the  fact  sought 
to  be  proved  is  established.  ISTor  are  judges  any  longer  re- 
quired to  submit  a  question  to  a  jury  merely  because  some 
evidence  has  been  introduced  by  the  party  having  the  burden 
of  proof,  unless  the  evidence  be  of  such  a  character  that  it 
would  warrant  the  jury  in  finding  a  verdict  in  favor  of  that 
party.  Formerly  it  was  held  that  if  there  was  what  was 
called  a  scintilla  of  evidence  in  support  of  a  case,  the  judge 

iDeprutron  v.  Young,   134  TJ.  S.  N.  W.   Rep.   840;    Serfass  v.  Dries- 

241.  bach,  141  Pa.  St  143. 

2  Pelican    Fire   Ins.   Co.   v.    Troy  6  Work  v.  Beach,  59  Hun,  625;  37 

Co-op.  Ass'n,  77  Tex.  225.  N.  Y.  State  Rep.  547. 

'  ReohmuUer   v.    Philadelphia   F.  *  Rankins  v.  Amazon  Ins.  Co.,  89 

Ass'n,  38  Mo.  App.  118.  Cal.  208. 

'Paddock  v.   Balgord  (S.   D.),  48  ^  Anderson   v.  Prairie   School  Tp. 

(Ind.  App.),  27  N.  E.  Rep.  439. 
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was  bound  to  leave  it  to  the  jury ;  but  recent  decisions  of  high 
authority  have  established  a  more  reasonable  rule,  that  in 
every  case,  before  the  evidence  is  left  to  the  jury,  there  is  a 
preliminary  question  for  the  judge,  not  whether  there  is  liter- 
ally no  evidence,  but  whether  there  is  any  upon  which  a  jury 
can  properly  proceed  to  find  a  verdict  for  the  party  producing 
it,  upon  whom  the  07ms  of  proof  rests.' 

II.    DAMAGES    FOE   SALE   OF   LIQUOE. 

{a)  In  an  action  under  the  Civil  Damage  Act,  the  plaintiff  must 
show  that  the  defendendant  furnished  liquor  to  the  person  in- 
toxicated. But  it  may  be  shown  that  such  person  entered 
the  defendant's  place  sober  and  came  out  intoxicated.  The 
defendant  may  show  that  the  person  previously  drank  else- 
where. The  witness  may  testify  directly  to  the  intoxicating 
quality  of  the  beverage,  or  the  court  may  take  judicial  notice 
of  it;  but  where  they  do  not  do  so  there  must  be  some  evi- 
dence on  the  point,  and  the  question  is  for  the  jury.^ 

(&)  If  the  act  requires  proof  of  known  intemperate  habits, 
evidence  of  general  reputation  is  not  enough,  at  least  without 
such  circumstances  of  presumptive  or  of  long-continued  sales 
by  defendant  as  to  raise  the  presumption  that  he  had  notice 
of  the  habit. 

(e)  Intemperate  habit  is  a  question  of  fact,  and  ^yitness  may 
be  allowed  to  state  that  the  drunkard  was  of  such  habit.' 

{d)  Any  witness,  though  he  be  not  an  expert,  who  saw  the 
alleged  drunkard,  may  be  asked  whether  or  not  he  was,  in  the 
witness'  judgment,  intoxicated  or  drunk,  or  under  the  influence 
of  liquor.* 

(e)  It  is  esseiitial  to  prove  actual  damage  of  the  kind  men- 
tioned in  the  statute.*  Mere  suffering  and  indignity  are  not 
alone  sufficient  to  sustain  an  action.*    To  establish  this  kind 

>  Dwight  V.  Germania  L.  Ins.  Co.,  <  People  v.  Elwbod,  14  N.  Y.  562 ; 

103  N.  Y.  358.  McKee  v.  Nelson,  4  Cow.  355 ;  Wool- 

2  Commonwealth    v.    Feckham,  2  heather  v.  Eisley,  38  Iowa,  486 ;  Bran- 
Gray,  514 ;  Markle  v.  Akron,  14  Ohio,  non  v.  Adams,  76  111.  381. 
586 ;  Warley  v.  Spurgeon,  38  Iowa,  «  Frlese  v.  Krippe,  70  111.  496. 
465.  6  Peterson   v.  Knoble,  35  Wis.  80; 

'Stanley    v.    State,    26    Ala.    26;  Dunlavey v.  Watson,  38  Iowa,  398L 
Adams    v.   State,   25  Ohio  St  585; 
Wickwire  v.  State,  19  Conn.  477. 
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of  recovery,  dependence  for  support  in  sonie  degree  at  least 
must  be  shown.  Means  of  support  in  the  statute  includes  the 
v^ages  or  produce  of  labor,  as  well  as  moneys  and  goods. 
Upon  this  point  the  plaintiff  may  give  evidence  of  the  general 
condition  and  circumstances  of  the  husband  or  parent,  and  of 
his  habits  of  sobriety,  and  capacity  to  earn  or  produce.^ 

(_/)  To  recover  exemplary  damages  there  must  be  evidence 
not  only  of  actual  damage,  but  of  conduct  wilful,  wanton,  reck- 
less, or  otherwise  deserving  of  condemnation,  beyond  mere 
actual  damage.^ 

III.    PENALTIES. 

(1)  The  condition  upon  which  a  penalty  attaches  must  be 
affirmatively  shown  to  have  existed.  Under  an  allegation 
that  the  defendant  did  the  act,  evidence  that  he  caused  or 
procured  it  to  be  done  is  competent.'  Knowledge  of  the  law 
is  not  presumed  as  a  matter  of  fact.*  If  a  notice  be  required 
by  the  statute  as  preliminary  to  the  penalty,  it  must  be  di- 
rectly proved.  But  if  it  is  not  the  foundation  of  the  action, 
and  merely  relates  to  some  collateral  fact,  its  contents  may 
be  proved  by  parol." 

(2)  If  the  statute  forbids  the  doing  of  the  act  knowingly, 
evidence  of  the  habitual  or  repeated  act  is  presumptive  of 
knowledge.  Similar  violations  being  committed  during  the 
same  period  in  the  same  business  or  premises  are  competent 
and  prima  facie  evidence  of  intent. 

(3)  In  the  case  of  several  defendants,  the  admissions  and 
declarations  of  one  are  competent  against  himself,  but  not 
necessarily  against  the  others.  Where  parties  are  sued  under 
liquor  laws,  evidence  of  keeping  for  sale  is  competent  on  the 
question  of  sale.  So  is  the  fact  of  keeping  a  bar,  with  bottles 
in  it ;  and  the  fact  that  it  was  a  place  of  resort ;  that  persons 
went  in  sober  and  came  out  drunk.  Evidence  of  the  moving 
of  liquor  casks  and  of  having  empty  vessels  which  recently 
contained  intoxicating  liquors  is  competent. 

1  Dunlavey  v.  Watson,  38  Iowa,  Commissioners  of  Pilots  v.  Vander- 
398.  bilt,  31  N.  Y.  365. 

2  Kreiter  v.  Nicliols,  28  Mich.  500;  <  Black  v.  Ward,  27  Mich.  191. 
Bates  V.  Davis,  76  111.  332.  SMcFadden  v. Kingsbury,  11  Wend. 

sGaflfney    v.  Colvill,  6,  Hill,  567;     667. 
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(4)  Any  ordinary  witness  may  testify  directly  that  liquor 
was  gin,  brandy,  beer  or  whisky.  It  does  not  require  an  ex- 
pert.^  Evidence  of  the  precise  day  of  committing  the  offense 
is  not  essential.^ 

(5)  Sales  or  seizures  made  the  third  day  prior  to  the  day 
pleaded  are  competent  evidence  tending  to  prove  that  the 
keeping  on  the  day  named  was  with  intent  to  sell.'  "Where 
the  statute  applies  to  sales  or  gifts,  either  the  sale  or  gift  may 
be  proved  under  the  allegation  that  the  defendant  sold  or 
gave.'' 

(6)  Proof  that  the  drunkard  wrongfully  took  the  liquor,  and 
the  defendant,  on  discovering  the  tort,  compelled  him  to  pay 
for  it,  does  not  establish  a  sale.'  Under  an  allegation  that 
the  defendant  sold,  it  is  competent  to  prove  sales  by  his  sub- 
ordinate.' 

(7)  Evidence  that  the  salesman  was  in  the  place  and  garb  of 
clerk,  servant,  son,  husband  or  wife  of  the  defendant  is  com- 
petent, but  not  alone  sufficient  to  show  his  agency.'' 

(8)  It  is  competent  to  prove  that  defendant's  name  was  on  a 
sign-board  on  or  in  the  bar-room,  or  the  license  or  the  appli- 
cation for  it,  or  the  label  bearing  the  defendant's  name,  checks, 
etc.,  were  found  in  the  place.' 

IV.    LIMITATION   OF   ACTIONS. 

(a)  Where  the  statute  of  limitation  is  pleaded,  the  plaintiff, 
or,  where  the  statute  is  pleaded  to  a  counter-claim,  the  defend- 
ant, must  show  any  suspension  of  the  statute  which  he  claims ;  * 
the  commencement  of  actionwithin  the  time  allowed  by  law,'* 
or  that  the  cause  of  action  came  within  an  exception  to  the 
general  rule  of  the  statute  —  as  that  the  plaintiff  was  under  a 
disability  at  the  time  the  cause  of  action  accrued,"  or  that  the 
debtor  was  out  of  the  state,  or  a  new  promise.'^    If  the  new 

1  Commonwealth    v.    Timothy,    8  8  Com.  v.  Dearborn,  109  Mass.  368. 
Gray,  480.  » Baldwin  v.  Martin,   14  Abb.  Pr. 

2  Tiffany  v.  Griggs,  13  Johns.  253.  (N.  S.)  9. 

3  Commonwealth    v.    Stoehr,    109  i»  3  Greenl.  Ev.,  §  431. 

Mass.  365.  "  Ford  v.  Babcock,  3  Sandf.  518 ; 

*  State  V.  Brown,  36  Vt  560.  Angell  on  Lim.,  §  196. 

5  Kreiter  v.  Nichols,  38  Mich.  496.  12  Wakeman  v.  Sherman,  9  N.  Y.  85 ; 

6  Parker  v.  State,  4  Ohio  St.  563.  Kincaid  v.  Archibald,  73  id.  189. 
'  State  V.  Brown,  31  Me.  530 ;  Mead 

V,  Stratton,  8  Hun,  148. 
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promise  was  to  pay  when  able,  the  ability'  to  pay  must  be 
shown. 1 

(5)  Part  payment  must  be  an  actual  transfer  of  something 
of  value,  and  evidence  of  mere  payment  of  money  only  is  not 
enough  without  something  to  show  that  the  debtor  intended 
to  recognize  the  debt  as  subsisting,  and  that  he  was  willing  to 
pay  it.^ 

(e)  An  indorsement  of  payment  on  the  instrument  sued  on, 
if  in  the  handwriting  of  the  defendant  or  of  the  creditor  shown 
to  have  since  deceased,  if  there  is  extrinsic  evidence  of  the 
date,'  or  where  it  appears  that  th^  indorsement  was  made  when 
its  operation  would  be  against  the  interest  of  the  party  mak- 
ing it,  is  competent  and  suflBoient  to  go  to  the  jury.* 

{d)  An  indorsement  or  memorandum  of  a  payment  made 
upon  a  promissory  note,  bill  of  exchange,  or  other  writing,  by 
or  on  behalf  of  the  party  to  whom  such  payment  was  made, 
is  not  sufficient  proof  of  such  payment  to  take  the  case  out  of 
the  statute  of  limitation,  unless  it  be  satisfactorily  shown  that 
it  was  thus  made  before  the  statutory  period  had  elapsed,  in 
which  case  it  is  regarded  as  a  declaration  against  the  proprie- 
tary interest  of  the  declarant.  The  date  of  such  indorsement 
must  be  shown  by  independent  evidence. 

V.    NEGLIGENCE. 

§  5.  In  general. —  As  a  general  rule,  negligence  is  an  af- 
firmative fact  to  be  established  by  him  who  alleges  it  as  a 
foundation  of  his  right  of  recovery.  It  is  incumbent  upon 
the  plaintiff  to  point  out  by  evidence  the  defendant's  fault, 
for  the  presumption  is,  until  the  contrary  appears,  that  every 
man  has  performed  his  duty.  Therefore,  in  an  action  for 
negligence  the  plaintiff  must  prove  that  facts  from  which  it 
can  be  legitimately  inferred  that  either  in  construction,  repair 
or  operation  the  defendant  omitted  that  reasonable  care  and 
caution  which  he  should  have  observed.  It  is  necessary  to 
recognize  a  distinction,  which  has  been  carefully  guarded  by 
the  courts,  between  actions  founded  in  negligence,  when  a 

1  Wakeman  v.  Sherman,  9  N.  Y.  85 ;  Carrington  v.  Crocker,   37  id.   336 ; 
Lonsdale  v.  Brown,  4  Wash.  C.  C.  86 ;  Harper  v.  Fairley,  53  id.  443. 
Carlledge  v.  West,  3  Denlo,  877.  3  Risley  v.  Wightman,  13  Hun,  16a 

2  Blanchard  v.  Blanchard,  133  Mass.  ■•  Roseboom  v.  Billington,  17  Johns. 
558;  Smith  v.  Ryan,  66  N.  Y.  353;  182. 
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contract  relation  existed  between  the  parties,  and  those  in 
which  the  defendant  owed  no  other  duty  than  to  use  such 
ordinary  care  and  caution  as  the  nature  of  his  business  de- 
manded to  avoid  injury  to  others.  Thus,  where  the  owner  of 
land  expressly  or  by  implication  invites  others  to  come  upon 
his  premises,  if  he  permits  anything  in  the  nature  of  a  snare 
to  exist  thereon,  he  is  responsible  for  an  injury  resulting 
therefrom  to  one  availing  himself  of  the  invitation.  But  if 
he  gives  a  bare  permission  to  cross  the  premises,  the  licensee 
takes  the  risk  of  accidents  in  using  the  premises  in  the  condi- 
tion in  which  they  are.  In  both  cases  the  act  is  the  same; 
but  in  the  one  case  he  owes  a  duty  not  to  maintain  a  snare, 
in  the  other  not.  In  view  of  the  relations  of  the  parties  he  is 
held  to  be  negligent  in  the  first  case  but  not  in  the  second. 
Sometimes,  it  is  true,  the  duty  which  the  defendant  owes  to 
the  plaintiff  is  of  such  a  nature  that  proof  of  the  happening 
of  the  accident  under  certain  circumstances  and  given  condi- 
tions will  be  of  such  legal  value  as  to  afford  presumptive  evi- 
dence of  negligence,  and  cast  upon  the  defendant  the  burden 
of  explanation.  This  rule  has  been  applied  to  the  carrier  of 
passengers,  especially  in  conveyances  propelled  by  steam, 
where  the  consequences  of  an  accident  are  frequently  fatal  to 
human  life,  and  the  public  interests  require  that  in  such  cases 
the  carrier  shall  use  every  precaution  which  human  skill  and 
foresight  can  provide  to  prevent  accident  and  its  results. 
Even  in  those  cases  there  must  be  reasonable  evidence  of  neg- 
ligence before  a  defendant  can  be  called  upon  to  relieve  itself 
from  the  presumption  of  negligence.  When  the  thing  caus- 
ing the  injury  is  shown  to  be  under  the  control  of  a  defendant, 
and  the  accident  is  such  as  in  the  ordinary  course  of  business 
does  not  happen  if  reasonable  care  is  used,  it  does,  in  absence 
of  explanation  by  the  defendant,  afford  suflBcient  evidence 
that  the  accident  arose  from  want  of  care.  It  is  never  true 
in  contractual  relations  that  proof  of  the  mere  fact  that  the 
accident  happened  to  the  plaintiff,  without  more,  will  amount 
to  prima  facie  proof  of  negligence  on  the  part  of  the  defend- 
ant. The  cases  in  which  the  rule  res  ipso  loquitur  has  been 
enforced  against  defendants  are  nearly  all  passenger  cases.' 

1  Mullen  V.  St.  John,  57  N.  Y.  567,    The  Standard  Oil  Co,,  122  N.  Y.  118; 
is  an  exception ;  Cosulich   et   al.  v.    33  N.  Y.  State  Rep.  387. 
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§  6.  PresHmption  of  negligence. —  Whenever  a  car  or  train 
leaves  the  track  it  proves  that  either  the  track  or  machinery 
or  some  portion  thereof  is  not  in  proper  condition,  or  that 
the  machinery  is  not  properly  operated,  and  presumptively 
proves  that  the  defendant,  whose  duty  it  is  to  keep  the  track 
and  machinery  in  proper  condition  and  operate  it  with  nec- 
essary prudence  and  care,  has  in  some  respects  violated  his 
duty.  While  in  an  action  against  a  party  for  negligence,  the 
burden  of  proof  of  showing  negligence  of  the  defendant,  occa- 
sioning an  injury,  rests,  in  the  first  instance,  upon  plaintiff, 
proof  that  the  injury  was  the  result  of  an  accident  which 
would  not  ordinarily  have  happened  had  everthing  been  in 
proper  condition  and  operated  with  proper  care  is  sufficient, 
and  the  onus  then  rests  upon  the  defendant  to  prove  that  the 
injury  was  caused  without  fault.  There  is  no  rule  applicable 
to  the  trial  of  issues  of  fact  in  civil  actions,  unless  the  issue 
involves  the  commission  of  a  crime  by  some  of  the  parties 
thereto,  which  requires  a  party  upon  whom  the  burden  of 
proof  rests  to  establish  a  case  free  from  reasonable  doubt.  It 
was  held  in  the  case  of  Johnson  v.  Agricultural  Ins.  Co.,' 
where  the  defendant  had,  in  answer  to  an  action  upon  a  pol- 
icy of  insurance  to  recover  damages  for  a  loss  occasioned  by 
fire,  alleged  that  the  plaintiff  had  himself  fired  the  insured 
buildings,  that  it  was  sufficient  if  the  defense  was  supported 
by  a  preponderance  of  evidence,  and  that  it  was  error  to  re- 
quire the  defense  to  be  proved  beyond  a  reasonable  doubt. 
The  question  decided  in  that  case  has  been  the  subject  of  con- 
siderable controversy  among  authors  upon  evidence,  and  we 
do  not  intend  to  express  any  opinion  thereon ;  but  we  appre- 
hend that  the  case  suggested  presents  the  only  exception,  if 
any  exists,  to  the  rule  that  upon  the  trial  of  a  civil  action  the 
party  sustaining  the  burden  of  proof  performs  his  obligation 
by  presenting  a  preponderance  of  evidence.^ 

§  7.  Contributory  negligence.—  In  New  York,  Massachu- 
setts and  Texas,  a  plaintiff  in  an  action  for  personal  injuries 
has  the  burden  of  proving  not  only  that  the  accident  was  the 
result  of  the  defendant's  negligence,  but  that  the  plaintiff  was 

1 35  Hun,  251.  N.  Y.,  L.  E.  &  W.  R.  Co.,  95  N.  Y. 

2  3  Greenl.   Ev.,  §  39;  Seybolt  v.    563. 
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free  from  contributory  negligence.^  Tliere  seems  to  be  a 
different  rule  where  a  passenger  is  injured  while  being  carried 
in  a  vehicle  of  a  common  carrier.^  In  Wisconsin,  Georgia, 
Missouri,  Alabama,  Minnesota,  Pennsylvania  and  in  the  United 
States  courts,  the  rule  is  that  contributory  negligence,  when 
not  disclosed  by  the  complaint  or  testimony  on  the  part  of 
the  plaintiff,  is  purely  a  matter  of  defense.'  But  the  rule 
seems  to  be  different  in  regard  to  damage  to  property ;  thus, 
a  libelant  for  collision  has  the  burden  of  showing  the  libeled 
vessel  to  be  in  fault,  and  freedom  from  fault  on  the  part  of 
his  own  vessel.* 

§  8.  Master  and  servant. —  Upon  the  question  whether  or 
not  the  method  adopted  by  a  foreman  of  doing  work,  which 
resulted  in  the  injury  of  an  employee,  was  negligent,  other 
men  experienced  in  doing  such  work  may  describe  to  the  jury 
what  other  and  safer  methods,  if  any,  might  have  been  adopted 
in  doing  it.°  A  minor  suing  for  personal  injuries  suffered  in 
his  employment  upon  a  railroad  may  testify  that  no  one  ex- 
plained to  him  the  danger  of  the  employment.*  The  rules  of 
a  railroad  company  are  competent  and  relevant  in  an  action 
between  the  company  and  one  of  its  employees  for  an  injury 
caused  by  a  violation  of  one  of  such  rules.'  So  is  any  order 
of  the  company  shown  to  have  come  to  the  knowledge  of  an 
injured  employee.^  It  is  competent  to  show  that  no  signal 
was  given  of  the  presence  on  the  track  of  a  belated  local 
freight  train,  where  another  train  is  ordered  to  proceed  with- 

1  Winterfeld  v.  Second  Ave.  R  Co.,  Washington  &  G.  E.  Co.  v.  Tobririer, 
66  Hun,  627 ;  49  N.  Y.  State  Rep.  147  U.  S.  571 ;  Baker  v.  North  East, 
435;  Barton  v.  Ku-k,  157  Mass.  303;     151  Pa.  St.  334. 

Gulf  Coast  &  S.  F.  R  Co.  v.  Riordan       ^xhe  Charles  L.   Jeffery,  55  Fed. 
(Tex.),  23  S.  W.  Rep.  519.  Rep.  685;  The  Wioma,  id.  338;  The 

2  Bush    V.    Harnett,   96    Cal.   302 ;    St  John,  54  id.  1015. 

Payne  v.  Halstead,  44  111.  App.  97 ;  s  Fogus  v.  Chicago  &  A.  R  Co.,  50 

Fordice  v.  Withers,  1  Tex.  Civ.  App.  Mo.  App.  350 ;    Chopin    v.    Badger 

540 ;    Spellman    v.    Lincoln    Rapid  Paper  Co.,  83  Wis.  193. 

Transit  Co.,  36  Net.  86 ;  20  L.  R.  A.  «  Texas  &  P.  R   Co.  v.  Brick,  83 

316.  Tex.  598. 

3  Welsh  V.  Argyle  (Wis.),  55  N.  W.  'Chattanooga  R  &  C.  R  Co.  v. 
Rep.  413 ;  Augusta  v.  Hudson,  88  Ga.  Whitehead,  90  Ga.  47. 

599;  Churchman  v.  Kansas  City,  49        ^pj-ice  v.  Richmond  &  D.  R  Co., 
Mo.  App.  366;  Bromley  v.  Birming-    38  S.  C.  117. 
ham  M.  R  Co.  (Ala.),  11  S.  Rep.  341 ; 
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out  giving  any  notice  or  warning  of  any  danger  ahead.^  That 
no  signal  or  warning  was  given  of  the  sudden  backing  of  a 
car  on  a  railroad  track  where  members  of  a  gang  of  laborers 
were  liable  to  be  standing  while  lawfully  unloading  cars  for 
the  consignee  of  freight  is  admissible  as  part  of  the  res  gestae, 
as  bearing  on  the  railway  company's  alleged  negligence.^ 

§  9.  Sleeping-car  ^ — Money  on  passengers. —  A  traveler 
who  pays  for  a  berth  is  invited  and  has  a  right  to  sleep;  and 
both  parties  to  the  contract  know  that  he  is  to  become  pow- 
erless to  defend  his  property  from  thieves  or  his  person  from 
insult,  and  the  company  is  bound  to  use  a  degree  of  care  com- 
mensurate with  the  danger  to  which  passengers  are  exposed. 
Money  in  a  passenger's  clothing  worn  during  the  day  and 
placed  under  his  pillow  at  night  is  not  in  the  custody  of  the 
corporation  which  carries  and  furnishes  travelers  with  berths 
in  sleeping  coaches  so  as  to  make  it  liable  for  its  loss.  To 
sustain  a  recovery  some  evidence  of  negligence  on  the  part  of 
the  carrier  must  be  given.  Proof  that  a  car  ran  over  an  im- 
portant route  between  great  thoroughfares  and  stopping  at 
considerable  cities,  that  but  one  person  was  employed  on  the 
car  as  conductor,  porter  and  bootblack,  is  sufiBcient  to  put  the 
carrier  to  proof  of  the  care  which  it  took  of  the  occupants  of 
the  sleeper  on  the  trip,  and  is  sufficient  to  require  the  question, 
whether  the  loss  was  caused  by  the  defendant's  negligence, 
to  be  submitted  to  the  jury.' 

§  10.  Implied  admissions  of  negligence. — Evidence  of  the 
subsequent  discharge  of  employees  or  changes  in  appliances,  or 
the  addition  of  entirely  new  apparatus  or  subsequent  changes 
and  repairs,  by  a  party  charged  with  negligence,  is  inadmis- 
sible as  an  implied  admission  of  such  negligence.* 

§  11.  Negligent  or  wrongful  acts  committed  abroad. — 
Circumstances  give  rise  to  presumptions,  and  these  in  turn 
are  proof;'  and  a  party  on  whom  the  burden  of  proof  rests 

1  Chattanooga  R.  &  C.  R   Co.  v.  Hager  v.  Southern  P.  Co.  (Cal.),  33 

Owen,  90  Ga.  265.  Pac.  Rep.  119;  Christensen  v.  Union 

2Spott3  V.  Wabash  W.  R.  Co.,  Ill  Trunk  Line  (Wash.),  32  Pac.  Rep.  1018; 

Mo.  380.  Bowles  v.  Kansas  City,  51  Mo.  App. 

3  Carpenter  v.  N.  Y.,  N.  H.  &  H.  R  416. 

R  Co.,  134  N.  Y.  58;  34  N.  Y.  State  » White    v.    Benjamin,    23    N.  Y. 

Rep.  857.  Supp.  981. 

*  Downey  v.  Sawyer,  157  Mass.  418 ; 
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is  entitled  to  the  aid  of  all  legal  presumptions  arising  out  of 
the  facts  established.  It  will  be  presumed  that  the  common 
law  of  a  state  is  the  same  as  that  where  the  court  is  sitting, 
in  those  states  the  jurisprudence  of  which  was  founded  upon 
or  derived  from  the  common  law.^  And  in  the  absence  of 
proof,  the  jurisprudence  of  all  the  states  will  be  presumed  to 
have  been  founded  upon  the  common  law.^  But  the  rule  is 
different  in  those  states  the  jurisprudence,  of  which  was  not 
founded  on  the  common  law.  The  actionable  quality  of  an 
alleged  wrong  depends  upon  and  is  determined  by  the  munic- 
ipal law  of  the  place  of  the  transaction ;  and  in  a  suit  in  one 
state  for  an  alleged  wrong  committed  in  another  state  or  a 
foreign  country,  the  court,  in  the  absence  of  evidence  to  the 
contrary,  will  presume  the  common  law  to  be  the  law  of  the , 
locality;  and  if  by  the  principles  of  the  common  law  such 
alleged  wrong  is  not  the  subject  of  an  action  for  private  re- 
dress, the  plaintiff,  in  order  to  recover,  must  prove  it  to  be 
so  by  the  law  of  the  place  of  the  transaction.'  Thus,  actions 
for  injuries  to  the  person  in  another  state  are  sustained  with- 
out proof  of  the  lex  looi  because  they  are  permitted  by  the 
common  law,  which  is  presumed  to  exist  in  the  foreign  state ; 
but  such  presumption  does,  not  arise  where  the  right  of  action 
depends  upon  a  statute  which  confers  it ;  and  in  the  latter 
case  the  action  can  only  be  maintained  by  proof  that  the  stat- 
utes of  the  state  or  country  in  which  the  injury  occurred 
give  the  right  of  action,  and  are  similar  to  that  of  the  forum.* 
The  two  statutes  need  not  be  identical  in  their  terms,  or  pre- 
cisely alike,  but  it  is  enough  if  they  are  of  similar  import  and 
character,  founded  upon  the  same  principles,  and  possessing 
the  same  general  attributes.^  The  territory  of  every  state 
extends  to  the  ports,  harbors,  bays,  mouths  of  rivers,  and  ad- 
jacent parts  of  the  sea  inclosed  by  headlands  belonging  to  the 
same  state.    The  general  usage  of  nations  superadds  to  this 

1  Alabama  G.  S.  E.  Co.  v.  Carroll,  Pac.  Rep.  246 ;  Knapp  v.  Knapp,  95 
53  Am.  &  Eng.  Ry.  Cas.  556.  Mich.  474. 

2  Haggin  v.  Eaggin,  35  Neb.  375 ;  '  Geoghegan   v.   Atlas    Steamship 
Brown  v.  Wright  (Ark.),  23  S.  W.  Co.,  51  N.  Y.  State  Rep.  868. 

Rep.  1022;  Burhans  v.  Western  U.  <  McDonald  v.  Mallory,  77  N.  Y. 

TeL  Co.  (Ind.  App.),  34  N.  E.  Rep.  546. 

581 ;  American  Oak  Leather  Co.  v.  ^  Leonard  v.  Columbia  S.  N.  Co.,  84 

Standard  Gig  Saddle  Co.  (Utah),  33  N.  Y.  53. 
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extent  of  territorial  jurisdiction  a  distance  of  a  marine  league, 
or  as  far  as  a  cannon  shot  will  reach  from  the  shore,  all  along 
the  coast  of  the  state.  Within  these  limits  its  rights  of  prop- 
erty and  territorial  jurisdiction  are  absolute  and  exclude  those 
of  every  other  nation.^  It  is  the  law  of  civilized  nations  that 
when  a  merchant  of  one  country  enters  the  port  of  another 
for  the  purpose  of  trade  it  subjects  itself  to  the  law  of  the 
place  to  which  it  goes. 

§  12.  Telegraph  messages  —  Prima  facie  case  —  Notice. 
In  actions  against  telegraph  companies  for  failing  to  accurately 
or  promptly  deliver  communications,  a  plaintiff  makes  out  a 
prima  faoie  case  by  proving  the  contract  and  its  breach,  and 
he  need  not  go  further  and  give  evidence  of  some  negligent 
act  of  omission  or  commission  on  the  part  of  the  company  or 
of  its  agents.^  While  a  telegraph  company  is  not,  unless  it  so 
expressly  contracts,  held  to  warrant  or  insure  the  accurate 
transmission  or  prompt  delivery  of  messages,  it  cannot  by 
notice  limit  its  liability  for  negligence  by  a  printed  blank  con- 
taining such  notice.^ 

VI.    FEAUD. 

§  13.  SuiHciency  of  proof  to  carry  case  to  jury. —  Fraud 
is  a  question  of  fact  and  should  generally  be  submitted  to  the 
jury.  But  it  should  be  submitted  to  them  upon  competent 
and  suiiicient  proof.  When  there  is  no  evidence  to  justify  a 
finding  of  fraud,  the  question  is  not  for  the  jury  but  for  the 
court,  and  a  nonsuit  or  the  direction  of  a  verdict  is  proper.  An 
intent  to  defraud  cannot  be  imputed  to  a  purchaser  of  property 
on  credit  merely  from  the  fact  that  he  was  to  his  knowledge 
insolvent  at  the  time  of  the  purchase,  and  that  he  omitted  to 
disclose  such  condition  to  his  vendor.  These  must  be  accom- 
'  panied  by  facts  disclosing  an  intent  to  acquire  the  property 
without  paying  for  it.  The  intention  not  to  pay  can  no  more 
be  inferred  from  the  mere  fact  of  insolvency  than  the  fact  of 
insolvency  can  be  inferred  from  the  existence  of  an  intention 
not  to  pay.    A  party  seeking  to  establish  a  cause  of  action 

1  Manchester  v.  Massachusetts,  139  Baldwin  v.  U.  S.  Tel.  Co.,  45  N.  Y.  744 ; 

U.  S.  240.  Gray,  Tel,  §§  26,  53,  54,  77. 

^  Eittenhouse  v.  Independent  Line  ^  Pearsall  v.  Western  U.  T.  Co.,  124 

of  Teleg.,  1  Daly,  474;  44  N.  Y.  263;  N.  Y.  256;  35  N.  Y.  State  Eep.  307. 
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against  anothei'  based  upon  an  alleged  fraud  must  show  affirm- 
atively facts  and  circumstances  necessarily  tending  to  establish 
a  probability  of  guilt.  If  the  evidence  is  capable  of  an  in- 
terpretation equally  consistent  with  innocence  as  with  guilt, 
the  former  meaning  must  be  given  to  it.'  When  a  litigant 
bases  his  cause  of  action  upon  the  fraudulent  conduct  of  the 
opposite  party,  he  must  be  presumed  to  be  aware  of  the  frauds 
from  which  he  suffers,  and  it  is  no  hardship  to  require  them 
to  be  stated  with  reasonable  precision.^ 

§  H.  Innocence  —  Presumption  of  in  civil  actions. —  The 
presumptioi  of  innocence  arises  on  the  trial  of  civil  cases, 
when  the  grounds  of  recovery  or  defense  involve  and  charge 
the  commission  of  a  crime ; '  but  it  is  not  so  in  case  of  con- 
version, trover,  negligence,  replevin  and  similar  actions  ex 
delicto} 

§  15.  Preponderance  of  proof  suiHcient. —  There  is  no  rule 
of  law  which  requires  the  plaintiff,  in  a  civil  action,  when  a 
judgment  against  the  defendant  may  establish  his  guilt  of  a 
crime,  to  prove  his  case  with  the  same,  certainty  which  is  i"e- 
quired  in  criminal  prosecutions.  JSTothing  more  is  required  in 
such  cases  than  a  just  preponderance  of  evidence,  always  giv- 
ing the  defendant  the  benefit  of  the  presumption  of  innocence.* 
And  there  is  no  apparent  reason  for  making  any  distinction 
in  that  respect  in  behalf  of  a  defendant  in  an  action  for  a 
penalty  in  which  the  people  are  the  party  plaintiff.' 

§  16.  Continuous  fraudulent  transactions. —  Where  the 
transaction  the  thing  done,  the  fact  put  in  issue,  is  a  fraud, 
which  is  not  a  simple  but  a  compound  and  continuous  fact, 
proceeding  to  its  result  by  consecutive  steps  and  separate  acts, 
having  necessarily  an  origin,  a  progress  and  an  ultimate  re- 
sult, such  fraud  can  be  studied  and  proved  all  along  the  line, 
and  in  all  its  stages  from  origin  to  culmination,  as  forming 
part  of  the  issue.' 

1  Morris  v.  Talcott,  96  N.  Y.  107 ;  5  Sprague  v.  Dodge,  95  Am.  Dec. 
People's  Bank  v.  Bogart,  81  id.  101 ;     525. 

Shultz  V.  Hoagland,  85  id.  464.  «  People  v.  Briggs,  114  N.  Y.  56 ;  23 

2  Reade  v.  Clark's  Cove  Guano  Co.,    N.  Y.  State  Rep.  317. 

47  Hun,  410 ;  14  N.  Y.  State  Rep.  561.        '  Smith  v.   The   National  Benefit 
a  Stevenson  v.  Gunning,  64  Vt  601 ;    Society,  etc.,  123  N.  Y.  85 ;  33  N.  Y. 

Nye  V.  Lothrop,  94  Mich.  411.  State  Rep.  67. 

<  Bonnelli  v.  Bowen,  70  Miss.  143. 
15 
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§  17.  Fraud  to  do  away  with  a  written  agreement. — 

Although  the  contract  of  a  sale  of  goods  by  sample  is  in  writ- 
ing, and  contains  no  warrantj'^,  evidence  of  fraudulent  rep- 
resentations as  to  their  character  and  quality,  made  upon 
the  sale,  which  were  intended  to  and  did  cause  the  vendee  to 
omit  examination,  are  admissible  under  an  answer  setting  up 
fraud. ^ 

§  18.  Other  frauds, —  To  establish  fraud  in  a  given  trans- 
action, evidence  is  admissible  of  the  commission  of  similar 
frauds  in  like  transactions  with  other  persons  at  or  about  the 
same  time.^  And  a  statement  to  a  commercial  agency,  made 
the  basis  of  a  purchase  from  other  parties,  is  admissible  in  an 
action  of  replevin  upon  rescission  of  a  sale  for  fraud,  as  a  con- 
temporaneous act  of  fraud,  where  the  sale  was  contempora- 
neous with  that  in  question.^  On  an  issue  as  to  whether  a 
mortgage  was  fraudulent,  other  transfers  by  the  debtor  of  his 
property  are  competent.* 

§  19.  Intent  —  When  party  may  swear  to  it. —  The  motive 
of  a  witness  in  performing  an  act  can  only  be  given  in  evi- 
dence when  there  is  no  other  method  of  proving  it.  Thus,  in 
an  action  against  a  railroad  company  for  damages  to  premises 
caused  by  smoke,  dust,  noise,  etc.,  a  witness  cannot  be  allowed 
to  state  whether  or  not  he,  as  a  tenant  of  the  premises,  re- 
moved therefrom  on  account  of  the  effect  produced  by  the 
operation  of  the  road.^  But  the  general  rule  seems  to  be  that 
the  motive  with  which  an  act  was  done  or  words  uttered,  or 
an  instrument  was  executed,  may  be  inquired  into  by  asking 
the  party  perpetrating  the  act,  uttering  the  words  or  execut- 
ing the  instrument,  and  the  real  motive  may  be  stated  as  a 
fact  to  be  considered  in  connection  with  the  other  evidence. 
In  other  words,  when  the  doing  of  an  act  is  not  disputed  but 
is  affirmed,  and  whether  the  act  shall  be  held  valid  or  invalid 
hangs  upon  the  intent  with  which  it  was  done,  which  intent 
from  its  nature  would  be  held  and  formed  without  avowal,  then 

1  Mayer  v.  Dean  et  al,  115  N.  Y.  s  Bliss  v.  Sickles,  66  Hun,  633 ;  50 
556;  26  N.  Y.  State  Rep.  375.  N.  Y.  State  Rep.  139. 

2  Continental  Insurance  Co.  v.  In-  *  Kellogg  v.  Clyne,  54  Fed.  Rep. 
eurance  Co.  of  Pa.,  51  Fed.  Rep.  884 ;  696 ;  O'Donnell  v.  Hall,  157  Mass.  463. 
Kelley  v.  Owens  (Cat),  30  Pac.  Rep.  3  Moore  v.  New  York  El.  Co.,  l.'W 
596.  N.  Y.  533 ;  39  N.  Y.  State  Rep.  433.. 
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he  upon  whom  the  intent  is  charged  may  testify  whether  he 
secretly  held  such  intent  when  he  did  the  act.'  If  an  act  is 
in  and  of  itself  illegal,  the  offender's  intent  is  immaterial ;  but 
if  its  character  depends  upon  the  intent  with  which  it  is  done, 
then  proof  of  the  intent  by  the  person  who  did  the  act  in  ques- 
tion is  admissible.^  Thus  in  a  criminal  case,  when  it  is  proved 
that  the  defendant  has  committed  some  act,  and  the  motive 
with  which  it  was  done  is  material,  he  may  testify  in  regard 
to  his  motive  and  may  prove  facts  by  others  tending  to  show  his 
intent.^  And  when  evidence  tending  to  show  a  guilty  motive  on 
the  part  of  the  accused  has  been  given,  he  has  a  right  to  give- 
evidence  to  prove  a  different  motive  and  repel  the  imputa- 
tion.'' In  an  action  to  set  aside  an  assignment  for  the  benefit  of 
creditors,  the  intent  of  the  assignee  in  accepting  the  assign- 
ment is  not  material,  as  he  is  not  a  purchaser  for  value. °  In 
Lalley  v.  Emery ,^  in  an  action  for  slander,  when  the  answer 
admitted  that  the  defendant  used  the  words  alleged  in  the 
complaint,  it  was  held  that  he  might  testify  that  in  the  use  of 
the  words  he  did  not  intend  to  charge  the  plaintiff  with  the 
commission  of  the  crime  of  rape.  So  in  Bennett  v.  Smith  ^  it 
was  held  that  a  defendant  was  entitled  to  testify  why  he 
wrote  the  libel  with  which  he  was  charged.  "While  intent  is  to 
be  judged  of  usually  by  the  light  of  surrounding  facts  and 
circumstances  which  all  can  know  and  consider  as  well  as, the 
witness,  a  party  must  be  allowed  to  testify  as  a  witness  in  his 
own  behalf  that  he  did  not  intend  to  cheat,  deceive  or  defraud, 
or  to  practice  any  fraud  or  deceit  in  the  transaction  wherein 
he  was  charged  with  having  had  such  motive,  however  incon- 
clusive, unsatisfactory  or  inconsistent  his  evidence  may  be. 
Thus,  a  person  may  be  asked  why  he  did  not  do  a  certain 
thing,  when  an  answer  would  show  the  good  faith  of  the 
party  and  the  motive  actuating,  the  other  party.^ 

1  Bayless  v.  Cockcraft,  81  N.  Y.  371.        5  Kennedy  v.  Wood,  53  Hun,  49; 

2  McCormack  v.  Perry,  47  Hun,  71 ;    23  N.  Y.  State  Rep.  133. 

14  N.  Y.  State  Kep.  157 ;  Bennett  v.  6  59  Hun,  337 ;  28  N.  Y.  State  Rep. 

Smith,  33  Hun,  50 ;  MoKown  v.  Hun-  137. 

ter,  30  N.  Y.  625.  ''  33  Hun,  50. 

iKerrains  v.  People,  60  N.  Y.  331.  8  McCarthy  v.  Gallagher,  53  N.  Y. 

i  People  V.  Gardiner,  57  N.  Y.  State  State  Rep.  176. 
Rep.  18  (1893). 
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§  20.  Fictitious  consideration  fraudulently  made  up. — 

The  acts  and  transfers  of  a  grantor  pertinent  to  the  question 
of  his  intent  are  admissible  against  a  defendant  grantee  in  an 
action  to  establish  the  intent  of  the  grantor.  It  is  not  neces- 
sary that  the  same  facts  offered  in  evidence  should  tend  to 
•establish  the  intent  of  both.  When  a  part  of  the  consider- 
•  ation  for  a  transfer  of  real  estate  is  fictitious,  and  it  was 
imade  by  the  grantor  with  a  fraudulent  intent,  to  which  the 
■grantee  was  a  party,  the  conveyance  cannot  be  sustained  to 
the  extent  of  the  adequate  and  honest  part  of  the  consider- 
ation ;  but  the  deed  is  wholly  void,  and  cannot  stand  to  any 
extent  as  security  or  indemnity.' 

§31.  Burden  of  proof  on  creditor  to  show  fraud. —  The 
owner  of  property  can  make  a  voluntary  settlement  thereof 
upon  his  wife  or  any  one  else  without  consideration,  provided 
he  has  ample  property  left  to  satisfy  all  the  just  claims  of  his 
creditors.  If  the  grantor  remains  solvent  after  the  conve}''- 
ance,  and  has  sufficient  property  left  to  satisfy  all  his  just 
debts,  then  the  conveyance,  whatever  his  intention  was,  can- 
not be  a  fraud  upon  his  existing  creditors;  and  when  a  judg- 
ment creditor  assails  a  conveyance  made  by  the  judgment 
debtor,  he  cannot  cast  upon  the  grantee  the  onus  of  showing 
good  faith,  and  of  establishing  that  the  grantor  was  solvent 
after  the  conveyance,  by  simply  showing  that  the  conveyance 
was  not  founded  upon  a  valuable  consideration.  But  the  per- 
son assailing  the  conveyance  assumes  the  burden  of  showing 
that  it  was  executed  in  bad  faith,  and  that  it  left  the  grantor 
insolvent,  and  without  ample  property  to  pay  his  existing 
debts  and  liabilities.^  The  character  of  a  transaction  is  to  be 
determined  by  the  circumstances  surrounding  the  parties  at 
the  time  it  took  place.  The  validity  of  a  conveyance  does  not 
depend  upon  subsequent  events.  The  question  in  such  cases 
is  the  financial  condition  of  the  grantor  at  the  time ;  for  if  then 
solvent,  his  subsequent  insolvency  will  not  invalidate  the  con- 
veyance.' 

1  Baldwin  v.  Short  et  al.,  125  N.  Y.  Loehr,  79  id.  433 :  Bank  v.  Mead,  93 
553 ;  36  N.  Y.  State  Rep.  138.  N.  Y.  637. 

2  Pence  v.  Groan,  51  Ind.  338 ;  Sher-  '  Kain  v.  Larkin  et  al.,  131  N.  Y. 
man  v.  Hoagland,  54  id.  578;  White-  •  300:  43  N.  Y.  State  Rep.  197. 

sel   V.  Hiney,  63  id.  168 ;  McCole  v. 
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§  22.  To  set  aside  an  assignment  for  creditors. —  In  an 

action  against  a  person  to  have  his  assignment  for  benefit  of 
creditors  declared  fraudulent  and  void,  it  Is  competent  upon 
the  question  of  intent  to  prove  the  nature  and  character  of 
his  business  transactions  during  a  period  of  several  months 
before  and  doWn  to  the  time  of  the  assignment;  the  use  he 
made  of  the  avails  of  his  property  immediately  preceding  tlie 
assignment ;  the  negotiations  he  had  with  his  creditors  rela- 
tive to  the  payment  or  securing  the  paj'ment  of  the  same ; 
the  representations  which  he  made,  if  any,  to  induce  his  cred- 
itors not  to  press  the  collection  of  their  debts,  and  the  state- 
ments which  he  may  have  made  to  them  during  such  negotia- 
tions as  to  his  solvency.' 

VII.    CONVEESION,   DEMAND. 

A  lona  fide  purchaser  of  personal  property,  wrongfullj^ 
taken  from  the  possession  of  the  owner,  is  not  liable  for  con- 
version until  after  demand  and  refusal.'^  Where  words  are 
relied  upon  to  constitute  a  conversion,  they  must  be  uttered 
in  proximity  to  the  property,  under  such  circumstances  as  to 
show  a  determination  to  exercise  dominion  and  control  over 
it,  and  a  defiance  of  the  owner's  right.^ 

VIII.    DEFENSES. 

The  pai;ty  holding  the  affirmative  of  the  issue,  as  a  general 
rule,  takes  the  onus  of  proof;  but  there  are  numerous  excep- 
tions to  this  rule;  and  where  the  right  of  action  depends  upon 
a  negative  averment,  the  party  making  it  is  charged  with  the 
burden  of  proving  it.  In  many  cases  only  slight  proof  of 
the  affirmative  of  the  issue  Is  necessary  to  throw  the  burden 
of  proving  the  negative  upon  the  defendant.  These  are  in- 
stances where  the  law  presumes  the  affirmative  of  the  issue. 

§  23.  Illustrations. —  (1)  The  burden  of  proof  is  upon  the 
defendant  to  show  an  affirmative  defense.  Thus,  the  defend- 
ant has  the  burden  of  proof  of  a  defense  that  he  is  a  lonafide 
purchaser  for  value.* 

1  First  Nat.  Bank,  etc.   v.  Warner        2  Ely  v.  Elile,  3  N.  Y.  506. 
et  al.,  55  Hun,   120 ;  38  N.  Y.  State        3  QjHet  v.  Roberts,  57  N.  Y.  28. 
Rep.  450.  4  Redewill  v.  Gillen,  4  N.  M.  78. 
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(2)  The  burden  of  proof  is  on  the  defendant,  in  an  action  on 
a  policy  of  insurance,  to  prove  the  facts^alleged  in  avoidance 
,of  it.» 

(3)  A  party  pleading  a  forfeiture  must  prove  it  in  every  re- 
spect.^ 

(4)  Proof  that  plaintiff's  intestate  was  killed  by  the  falling 
of  an  unsafe  vi^all  of  a  building  leased  to  a  certain  corpora- 
tion, but  sublet,  with  his  acquiescence,  by  the  agents  of  an- 
other corporation,  imposes  upon  the  former  corporation  the 
burden  of  showing  the  relations  between  the  two  companies, 
in  order  to  relieve  itself  of  responsibility  for  the  accident.^ 

(5)  Where  warranties  have  been  qualified  by  a  statement 
in  the  application  that  the  facts  are  true  as  far  as  known  to 
the  applicant,  the  defendant  must  show  knowledge.* 

(6)  Where  defendant  alleges  a  mistake  he  must  prove  it.' 

(7)  Where  defendant  claims  an  exemption  from  a  prima 
facie  liability  he  must  prove  it." 

(8)  An  intermediate  carrier,  as  well  as  the  last  one  of  con- 
necting carriers,  has  the  burden  of  showing  that  the  goods 
which  were  lost  or  injured  before  reaching  the  destination 
were  not  delivered  to  it  in  the  same  condition  that  they  were 
in  at  the  beginning  of  the  trip.'  ,This  is  upon  the  rule  that  in 
all  cases  where  the  nature  of  the  allegations  is  such  as  to  show 
that  the  defendant  is  peculiarly  possessed  of  the  knowledge 

i^tna  Life  Ins.  Co.  v.  Ward,  140  Ids.    Co.   (Dak,),   40   Alb.   L.   J.  513. 

TJ.   S.   76;    Flynn   v.   Massachusetts  And  see  Manning   v.    Maroney,    87 

Ben.  Ass'n,  152  Mass.  288;  Scheufler  Ala.  563;  13  Am.  St  Rep.  6?. 

V.  Grand  Lodge  A.  O.  U.  W.  (Minn.),  5  Teall    v.     Consolidated    Electric 

30  Ins.  L.  J.  241 ;  Metropolitan  S.  F.  Light  Co.,   119  N.  Y.  654;  30  N.  Y. 

Ace.  Ass'n  V.  Wiudover  (111.),  27N.  E.  State  Rep.  117;  Fitschen  v.  Thomas, 

Rep.  538;  Traveler's  Ins.  Co.  v.  Mur-  9  Mont.  53;  Dufford  v.  Smith,  46  N. 

ray,  16  Colo.  296.  J.  Eq.  216. 

2  Deniings  v.  Supreme  Lodge  K.  of  c  Reinhardt  v.  Mentasti  (Eng.  Ch. 
P.,  60  Hun,  350 ;  38  N.  Y.  State  Rep.  Div.),  61  L.  T.  Rep.  (N.  S.)  328 ;  40  Alb. 
979 ;  14  N.  Y.  Supp.  834 ;  Dickinson  L.  J.  490 ;  Gulf  Coast  &  Sau  Fran- 
V.  Leominster  Sav.  Bank,  153  Mass.  cisco  R.  Co.  v.  Hudson,  77  Tex.  494; 
49.  Crenshaw  v.  Bradley,  53  Ark.  318; 

3  Timlin  v.  Standard  Oil  Co.,  126  "Whitely  v.  Clark,  29  111.  App.  36; 
N.  Y.  514 ;  37  N.  Y,  State  Rep.  906.  Benson  v.  Morgan,  26  id.  22 ;  Wick- 
And  see  Blunt  v.  Barrett,  35  N.  Y.  ham  v.  Terhune,  54  Hun,  639;  28 
State  Rep.  64 ;  124  N.  Y.  117 ;  Wheel-  N.  Y.  State  Rep.  350. 

Wright  V.  Walsh,  43  Fed.  Rep.  862.  ^  Sa%-annah  I'.  &  W.  R.  Co.  v.  Har- 

4  Waterbury  v.   Dakota  F.   &  M.    ris,  43  Am.  &  Eng.  R.  Cas.  457. 
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to  disprove  the  issue,  the  law  presumes  the  truth  of  the  nega- 
tive allegations,  and  the  burden  is  upon  the  defendant  to  dis- 
prove them.  But  the  rule  never  attaches,  except  in  instances 
where  the  law  presumes  the  truth  of  the  allegations,  until  the 
contrary  is  shown.' 

(9)  In  an  action  for  breach  of  contract  of  hiring,  the  burden 
of  proving  that  other  work  was  or  could  have  been  obtained 
by  the  employee  is  upon  the  employer.^ 

(10)  In  an  action  for  selling  articles  without  a  license  the 
burden  is  upon  the  defendant  to  show  that  he  has  complied 
with  the  law  and  has  a  license  to  sell.' 

(11)  The  presumption  is  that  liquor  is  intoxicating,  and  the 
defendant  who  is  sued  for  selling  intoxicating  liquors  assumes 
the  burden  to  remove  the  presumption  of  law.*  So  the  pre- 
sumption is  that  the  neglect  or  refusal  of  a  husband  to  sup- 
port his  wife  is  unlawful,  and  the  burden  is  on  him,  when 
charged  therewith,  to  prove  its  lawfulness.* 

(12)  The  burden  of  proof  as  to  a  distinct  defense  in  a  crim- 
inal prosecution  is  on  the  defendant,  as  an  dlibi.^  But  the 
burden  of  proof  in  a  criminal  case  never  shifts  when  the  de- 
fendant relies  on  no  distinct,  independent  fact  — such  as  insan- 
ity ^ —  but  confines  his  defense  to  the  original  transaction  on 
which  the  charge  is  founded.' 

(13)  After  proof  of  an  intentional  killing  with  a  deadly 
weapon,  the  burden  rests  upon  the  defendant  to  prove  a  ne- 
cessity for  the  killing  in  self-defense,  unless  such  fact  arises  out 
of  the  evidence  produced  against  him.^ 

(14)  The  burden  of  showing  a  release  of  a  cause  of  action, 
or  a  party  from  liability ;  ^  or  the  statute  of  limitation ;  '•  or  a 

1  Sheldon  v.  Clark,  1  Johns.  513.  '  People  v.  Eibalsi  (Cal.),  26  Pac, 

2  Brown  V.  Carlyle  B.  of  E.,  29  111.  Rep.  1082 ;  People  v.  Travers,  88  Oal. 
App.  572.  233. 

3  Com.  V.  Holstine,  132  Pa.  St  357;  8  Gibson  v.  State,  89  Ala.  121. 
Williams  v.  People,  121   III.  84 ;  Peo-  9  The  American  Eagle,  54  Fed.  Rep. 
pie  V.  Fulda,  53  Hun,  65;  23  N-  Y.  1010 ;  Kortlander  v.  Elston,  52  id.  180 ; 
State  Rep.  418.  Brooks  v.  Eodgers  (Ala.),  13  S.  Rep. 

<  State  V.  Schafler  (Kan,),  24  Pac.  386. 

Rep.  93.  iiKilbourne    v.    Sullivan    County, 

5  State  V.  Schweitzer,  57  Conn.  532.  137  N.  Y.  170 ;  50  N.  Y.  State  Rep, 

«Rudy  V.  Com.,  128  Pa.  St  500;  376. 
State  V.  Howell,  100  Mo.  628. 
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discharge  by  transfer  of  the  cause  of  action ;  ^  or  mistake  or 
fraud  in  making  the  contract  sued  upon ;  -  or  a  rescission,  or 
accord  and  satisfaction ; '  or  that  a  lease  sued  on  was  surren- 
dered ;  *  or  that  a  contract  is  ultra  vires,^  or  unreasonable,*  or 
usurious ; '  or  a  breach  of  warrant}','  —  is  with  the  party  alleg- 
ing it. 

(15)  In  a  suit  for  infringement  of  a  patent  the  defendant 
has  the  burden  of  proving  prior  use,  sale  and  exposure.' 

(16)  In  an  action  upon  an  insurance  policy  the  burden  is  on 
the  insurer  to  prove  breach  of  conditions,  exceptions,  fraud, 
etc.,  set  up  by  it ; '"  self-defense ; "  consent  of  owner  or  occu- 
pant of  building  entered ;  '^  or,  in  a  prosecution  for  rape,  that 
the  defendant  was  under  the  age  of  fourteen  years." 

(17)  The  defendant  in  a  criminal  action  has  the  burden  of 
establishing  his  plea  of  insanity  to  such  an  extent  as  to  create 
a  reasonable  doubt,"  or  \^y  a  preponderance  of  testimonj'.''' 

§24.  Illegality  of  contract. —  As  a  general  rule  illegality 
to  be  admissible  must  be  pleaded.  It  is  never  presumed. 
Oral  evidence  is  admissible  to  show  illegal  intent,  though  it 
contradict  the  terms  of  the  written  instrument.  The  pre- 
sumption is  that  the  law  is  known  abroad  as  well  as  within 
this  state,  but  not  to  persons  not  citizens  of  this  state.    Where 

1  Potter  V.  Ogden,  49  N.  Y.  State  '  Anderson  v.  Monroe,  55  Fed.  Rep- 
Kep.  829;  13G  N.  Y.  384.  396. 

2  Hay  V.  Eobinson  (Oreg.),  81  Pac.  w  Ferine  v.  Grand  Lodge  A.  O.  U. 
Kep.  62;  Ervin  v.  Brooks,  111  N.  C.  W.,  40  Am.  &  Eng.  Corp.  Cas.  407; 
358 ;  Yosemite  Com'rs  v.  Barnard  Spencer  v.  Citizens'  Mut  L.  Ins.  Co., 
(Cal.),  32  Pac.  Rep.  983.  53  N.  Y.  State  Rep.  443 ;  Sutherland 

3  Chapin  v.  Pratt,  66  Hun,  628 ;  49  v.  Standard  L.  &  Aco.  Ins.  Co.  (Iowa), 
N.  Y.  State  Rep.  42.  23  Ins.  L.  J.  353. 

4  Hague  V.  Ahrens,  53  Fed.  Rep.  58.       n  Baden  v.  State  (Ala.),  12  S.  Rep. 
'  Gorder  t.  Plattsmouth   Canning    419. 

Co.,  36  Neb.  37 ;  41  Am.  &  Eng.  Corp.  i-'  Kelly  v.  State  (Tex.),  20  S.  W.  Rep. 

Cas.  87.  365. 

6  Badische    A.   &   S.  T.   v.  Schott  w  Sutton  v.  People,  145  111.  279. 
(1893),  3  Ch.  447.  i^King    v.    State,    91    Tenn.    617; 

7  Holt  V.  Kirby,  57  Ark.  83 ;  White  Faulkner  v.  Territory  (N.  M.),  80  Pac. 
V.  Benjamin,  138  N.  Y.  623 ;  52  N.  Y.  Rep.  905. 

State  Rep.  151.  is  Loregrove  t.  State,  31  Tex.  Crim, 

8  Orrick  v.  Stewart  (Miss.),  13  S.  Rep.  Rep.  49 1 ;  People  v.  Bemmerly  (Cal,), 
824 ;  Tasker  v.  Crane  Co.,  55  Fed.  Rep.     33  Pac.  Rep.  263. 

449. 
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the  defense  is  that  a  contract  was  made  to  compound  a  felony, 
the  party  alleging  it  must  show  that  there  was  an  agreement 
to  compound  felony,  and  that  the  plaintiff  knew  the  illegal 
consideration  at  the  time  of  making  the  contract,  and  that 
the  contract  was  the  result  of  such  agreement.  A  contract 
made  on  Sunday,  delivered  on  a  secular  day,  is  not  illegal. 
The  same  rule  prevails  if  a  subsequent  ratification  is  made  on 
a  secular  day. 

§  25.  Usury. —  "Where  usury  is  advanced  as  a  defense  it 
must  be  pleaded  in  order  to  be  admissible,  and  the  general 
allegation  without  stating  the  facts  is  not  enough.  There  is 
DO  presumption  that  the  usury  laws  of  this  state  prevail  in 
any  other  state  or  country.  The  affirmative  of  the  issue  is 
upon  the  defendant  to  prove  not  merely  usurious  intent  bttt 
the  fact  from  which  usurious  intent  is  to  be  presumed.  The 
fact  that  the  contract  is  in  writing  does  not  exclude  oral  evi- 
dence to  show  that  it  was  usurious.  The  substantial  evidence 
as  to,  rate  exacted,  or  as  to  ground  of  pretext  on  which  it  was 
exacted,  is  material  to  avoid  if  plaintiff  was  not  misled  to  his 
prejudice.  The  evidence  must  sustain  the  inference  that  both 
parties  were  cognizant  of  the  facts  essential  to  usury,  and  that 
there  was  intent  both  on  the  part  of  the  lender  and  of  the 
borrower.  Keservation  of  interest  in  cases  of  legal  limit  is 
presumptive  evidence  of  usurj^.  The  subsequent  payment  of 
a  bonus  in  addition  to  interest  will,  without  direct  evidence 
of  agreement,  sustain  the  finding  of  an  original  agreement  to 
pay  it.  Evidence  of  usage  cannot  be  deceived  to  satisfy  action 
otherwise  proved  to  be  usurious.  Evidence  that  there  had 
been  an  intent  to  deliver,  and  no  delivery,  is  not  enough  on 
this  point.  Usury  is  a  crime ;  and  he  who  alleges  it  as  a  de- 
fense to  an  obligation  to  pay  money  must  establish  it  by  clear 
and  satisfactory  evidence.  He  enters  upon  the  defense  with 
the  presumption  against  the  violation  of  the  laws  and  in  favor 
of  the  innocence  of  the  party  charged  with  the  usury.  He 
cannot  properly  claim  to  have  the  usury  inferred  where  the 
evidence  is  inconclusive  and  just  a,s  consistent  with  the  ab- 
sence as  with  the  presence  of  usury.  It  is  a  just  requirement 
that  all  the  facts  constituting  the  usury  should  be  proved  with 
reasonable  certainty,  and  that  they  shall  not  be  established 
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by  mere  surmise  and.  conjecture,  or  by  inferences  entirely 
uncertain.^ 

§26.  Constructive  fraud — Burden  of  proof. —  Fraud  as 
■a  general  thing  is  not  presumed,  but  must  be  proved  by  the 
party  seeking  to  relieve  himself  from  an  obligation  on  that 
ground.  When,  however,  the  relations  between  the  parties 
appear  to  be  of  such  a  character  as  to  render  it  certain  that 
they  do  not  deal  on  terms  of  equality,  but  that  either  on  the 
one  side  from  superior  knowledge  of  the  matter  derived  from 
a  fiduciary  relation,  or  from  overmastering  influence,  or  on 
the  other  from  weakness,  dependence  or  trust  justifiably  re- 
posed, unfair  advantage  in  a  transaction -is  rendered  probable, 
then  the  burden  is  shifted,  the  transaction  is  presumed  void, 
and  it  is  incumbent  upon  the  stronger  party  to  show  affirma- 
tively that  no  deception  was  practiced,  no  undue  influence 
was  used,  and  that  all  was  fair,  open,  voluntary  and  well  un- 
derstood. So  undue  influence,  which  is  a  species  of  fraud, 
when  relied  upon  to  annul  a  transaction  inter  partes,  or  a 
testamentary  disposition,  must  be  proved  and  cannot  be  pre- 
sumed. But  the  relation  in  which  the  parties  to  a  transaction 
stand  to  each  other  is  often  a  material  circumstance,  and  may 
of  itself,  in  some  cases,  be  sufficient  to  raise  a  presumption  of 
its  existence;  and  where  the  situation  is  shown,  then  there  is 
cast  upon  the  party  claiming  the  benefit  or  advantage  the 
burden  of  relieving  himself  from  the  suspicion  thus  engen- 
dered, and  of  showing,  either  by  direct  proof  or  by  circum- 
stances, that  the  transaction  was  free  from  fraud  or  undue 
influence,  and  that  the  other  party  acted  without  restraint, 
and  under  no  coercion  or  any  pressure,  direct  or  indirect,  of 
the  party  benefited.  This  does  not  proceed  upon  a  presump- 
tion of  the  validity  of  the  particular  transaction,  without  proof. 
The  proof  is  made,  in  the  first  instance,  when  the  relation  and 
the  personal  intervention  of  the  party  claiming  the  benefit  is 
shown.-  Thus,  one  who  has  acquired  a  position  of  superior 
influence  or  advantage  over  another,  by  reason  of  relation- 
ship, trust  or  confidence,  will  be  required  to  show  that  his 

1  Matter  of  Consalus,  95  N.  y.  340;  Rep.   759;   White   v.   Benjamin,  138 

Stillraan  v.  Northrup,  109  id.  473;  10  N.  Y.  623;  52  N.  Y.  State  Rep.  151. 

N.   Y.   State  Rep.  417;   Baldwin  v.  ^Green  et  al.  v.  Roworth  et  al,  113 

Doying,  114  N.  Y.  452 ;  33  N.  Y.  State  N.  Y.  462 ;  23  N.  Y.  State  Rep.  149. 
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business  dealings  with  the  other  were  conducted  fairly  and 
honestly.'  Thus,  a  residuary  legatee  who  himself  wrote  the 
will  has  the  burden  of  showing  its  validity  and  that  the  tes- 
tator knew  its  contents.^  In  other  cases  the  burden  of  proof 
of  undue  influence  is  on  the  party  alleging  it.' 

IX.    PAYMENT. 

(1)  As  a  general  rule  payment  is  not  admissible  in  evidence 
unless  it  is  pleaded,  and  the  party  pleading  has  the  burden  of 
proof.* 

(2)  Under  a  general  allegation  of  payment  the  party  may 
show  any  mode  of  payment;  but  if  payments  pleaded  are  spe- 
cific, evidence  of  other  payments  are  not  admissible.^ 

(3)  Part  payment  accepted  in  full  may  be  proved  as  a  bar, 
there  being  a  sealed  release,  on  proof  that  it  was  made  for  a 
compromise  and  accepted  on  release  of  the  balance."  In  other 
cases  payment  and  acceptance  of  a  sum  of  money  less  than 
the  liquidated  debt  is  only  part  payment,  and  a  receipt  in  full 
may  be  rebutted.' 

(4)  It  is  competent  to  show  the  admission  of  the  creditor 
or  of  his  agent,  made  within  the  scope  of  his  authority,  that 
he  had  received  payment." 

(6)  Crediting  on  an  open  account  implies  the  intent  to  apply 
to  the  early  items,  but  crediting  on  a  private  account  is  not 
conclusive  unless  communicated  to  the  debtor. 

(6)  At  common  law  and  in  equity  great  lapse  of  time  with- 
out part  payment  may  tend  to  show  payment.  The  pre- 
sumption applies  to  any  obligation  that  may  be  extinguished 
by  an  act  of  payment.  This  presumption  is  not  like  the  stat- 
ute of  limitation,  but  a  mere  bar  to  the  remedy,  and  is  a 

1  Clarke  v.  Kirschner,  113  Mo.  390.     (Conn.),  33  Atl.  Rep.   470 ;  Williard 

2  Garrett  v.  Heflin  (Ala.),  13  S.  Rep.     v.  Pinard  (Vt),  26  Atl.  Rep.  67. 

326 ;  Hill  v.  Miller,  50  Kan.  659 ;  Lit-        *  Hawes  v.  Wollcock,  30  Wis.  813 ; 

tie  V.  Knox  (Ala.),  11  S.  Rep.  443.  Quin  v.  Lloyd,  41  N.  Y.  349;  Von 

3  Bulger  V.  Ross  (Ala.),  13  S.  Rep.  Giesen  v.  Von  Giesen,  10  N.  Y.  316. 
803:  Rp  Pitt's  Estate  (Wis.),  46  Alb.        "Hoddy  v.  Osborn,  9  Iowa,   517; 
L.  J.  71  ;  Maddox  v.  Maddox  (Mo.),  Farmers'  &  Citizens'  Bank  v.  Sher- 
21  a  W.  Rep.  499 ;  Re  Edson's  Will,  man,  33  N.  Y.  69. 

70  Hun,  133 ;  53  N.  Y.  State  Rep.  807 ;  « Blair  v.  Waite,  69  N.  Y.  113. 

Chandler  v.  Jost  (Ala.),  11   S.  Rep.  '  Keeler  v.  Salisbury,  33  N.  y!  648 ; 

636;  Re  Lowman's  Estate,  23  N.  Y.  Elsworth  v.  Fogg,  35  Vt  355. 

Sup.     1055 ;      Livingston's    Appeal  8  fort  v.  Gooding,  9  Barb.  371. 
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prima  facie  extinguishment  of  the  debt;  not,  however,  avail- 
able to  support  allegations  of  payment  as  ground  of  affirma- 
tive relief. 

(7)  Possession  of  negotiable  security  payable  to  bearer  is 
presumptive  evidence  of  authority  to  receive  payment.  The 
presumption  of  authority  terminates  upon  the  principal's 
death.' 

(8)  Payment  of  a  debt  to  a  sheriff  who  holds  an  execution 
against  the  debtor  is  good  against  the  creditor.  The  mere 
issue  and  delivery  of  an  execution  is  not  evidence  of  payment 
of  judgment.  A  levy  on  chattels  is  presumptive  evidence  of 
satisfaction  only  when  the  property  of  the  debtor  has  been 
applied  to  the  execution.- 

(9)  A  check  or  draft  drawn  by  debtor  payable  to  order  of 
creditor  and  shown  to  have  been  paid  by  the  bank  or  drawee 
to  the  creditor  and  indorsed  by  him,  and  shown  to  have  been 
paid,  without  other  evidence  that  it  was  paid  to  him,  is  pre- 
sumptive evidence  of  the  payment  of  the  amount  by  the 
debtor  to  the  creditor  without  evidence  that  the  creditor  re- 
ceived the  paper  from  the  debtor, 

(10)  Payment  of  collateral  security  is  presumptive  evidence 
of  payment,  on  the  principal. 

(11)  In  a  conflict  of  evidence  on  a  question  of  payment  of 
a  written  instrument,  possession  of  security  by  the  creditor  is 
competent  as  evidence  of  non-payment.'  But  possession  of 
the  debtor  or  obligor  is  not  conclusive  presumption  of  pay- 
ment.* 

(12)  The  defendant  may  show  that  after  the  time  when  the 
debt  sued  for  is  alleged  to  have  become  due  and  payable,  the 
plaintiff  gave  him  a  promissory  note  for  the  payment  of 
money.  Such  evidence  is  a  legal  presumption  that  no  previous 
indebtedness  from  defendant  to  plaintiff  existed. 

(13)  A  receipt  remaining  in  the  creditor's  possession  is  not, 
without  explanation,  evidence  that  the  payment  acknowledged 
in  it  was  made;^  but  a  receipt,  unexplained  and  uncontra- 
dicted, when  in  the  possession  of  the  debtor  is  conclusive." 

iMegary  v.  Funtis,  5  Sandf.  376.  ■"  Graves  v.  Wood,  3  B.  Mon.  (Ky.) 

2  United  States  v.  Dashiel,  3  Wall.  34. 

68S.  s  Nelson  v.  Bolan,  37  Mo.  432. 

SBrenibridge  v.  Osborn,  1   Stark.  <*  Lambert  v.  Seely,  17  How.  Pr.  430. 
374. 
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(14)  The  payment  of  a  less  sum,  if  accompanied  with  any- 
thingv  given  by  the  debtor  to  the  creditor  which  the  law  can 
construe  as  a  benefit,  and  accepted  as  satisfaction  of  the  whole, 
is  a  good  accord  and  satisfaction. 

(15)  Upon  a  showing  that  the  creditor  received  the  obli- 
gation of  a  third  person  to  be  satisfaction  if  paid  at  maturity, 
the  burden  is  on  the  defendant  to  prove  that  it  was  so  paid. 

(16)  It  seems  that  a  partjj^  cannot  prove  the  payment  of  a 
debt  by  the  transfer  of  securities  without  producing  the  se- 
curities.' , 

(17)  Paper  made  by  the  debtor  or  any  other  person,  or  the 
draft  or  order  of  the  debtor  taken  by  the  creditor  of  the 
debtor,  is  presumed  not  to  have  been  accepted  in  payment, 
but  only  as  conditional  payment  suspending  the  right  of  ac- 
tion. The  burden  is' on  the  debtor  to  show  that  it  was  given 
and  received  as  payment.^  It  is  otherwise  as  to  the  obliga- 
tions of  other  persons  transferred  by  the  debtor  to  the  cred- 
itor at  the  time  of  the  creation  of  the  debt.*  And  the  accept- 
ance of  negotiable  paper  on  an  agreement  that  it  shall  be 
satisfaction  extinguishes  the  original  debt.* 

(18)  The  delivery  of  property  other  than  money  by  the 
debtor  to  the  creditor  is  presumed  to  be  security  rather  than 
payment. 

(19)  Where  the  individual  note  of  one  of  two  or  more  joint 
debtors  or  parties  is  given  for  the  joint  debt,  evidence  that 
judgment  was  subsequently  recovered  on  it  is  not  enough  to 
show  that  it  operated  as  payment. 

(20)  Tender  cannot  be  proved  unless  it  is  shown  that  the 
tender  has  been  kept  good  and  the  money  paid  into  court. 
The  tender  of  a  check  of  a  party  for  money,  if  not  objected 
to,  is  sufficient. 

(21)  On  the  mere  question  of  payment  it  is  not  competent 
to  show  that  it  was  the  debtor's  habit  to  pay  his  debts 
promptly,  nor  that  he  was  responsible.  But  such  evidence 
may  be  competent  on  the  question  w'hether  the  debt  ever 
existed. 

1  Daniel  v.  Johnson,  29  Ga,  307.  3  Young  v.  Stahelin,  34  N.  Y.  358. 

2  Nightingale  v.  Chaffee,  11  R.  I.        «  Wescott  v.  Keeler,  4  Bosw.  564. 
609;  Gibson  v.  Toby,  46  N.  Y.  637; 

Haines  v.  Pearce,  41  Md.  231. . 
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X.    ASSIGNMENT. 


§  27.  In  general. —  The  assignment  of  a  debt  may  be  made 
by  parol/  and  the  courts  will  presume  an  assignment  from 
the  fact  that  the  plaintiff,  being  entitled  to  relief  and  with  in- 
tent to  enforce  the  claim,  for  his  own  reimbursement  paid  the 
one  who  was  legally  entitled.^  The  test  of  an  equitable  as- 
signment is  whether  the  debtor  would  be  justified  in  paying  the 
debt  or  the  portion  contracted  to  be  paid  to  the  person  claim- 
ing to  be  assignee.  There  must  be  shown  to  have  been  sur- 
render of  control  over  the  property  assigned  by  the  assignor 
to  the  assignee.''  Where  there  is  no  consideration  for  assign- 
ment shown,  and  no  delivery,  the  assignment,  if  for  the  price 
of  fifty  dollars  or  over,  or  where  the  value  of  the  property  is 
not  fixed  by  the  assignment,  and  is  proven  to  be  worth  that 
sum,  must  have  been  evidenced  by  some  writing.* 

§  28.  Presumed  when. — •  As  a  general  rule  the  assignment 
of  a  debt  carries  with  it  the  title  to  an  incidental  or  collateral 
securit}'  which  is  exclusively  applicable  to  it.  Thus,  upon  proof 
of  the  assignment  of  a  bond,  note  or  debt,  a  presumption  arises 
that  the  mortgages  given  to  secure  it  passed  with  it.''  But  an 
assignment  of  a  mortgage  does  not  carry  a  bond  or  note 
to  secure  which  it  was  given."  It  is  a  matter  of  intent  whether 
upon  the  assignment  of  a  thing  in  action  it  carries  the  right 
to  those  remedies  inseparable  from  it  which  might  have  beem 
expressly  assigned. 

§  29.  Consideration  of. —  Unless  required  by  the  statute  of 
frauds,  proof  of  a  consideration  for  an  assignment  is  not  es- 
sential to  the  right  of  the  assignee  to  maintain  an  action  upon 
the  assigned  claim.'  An  absolute  assignment  transfers  the 
legal  title ;  ^  and  the  fact  that  part  of  the  claim  assigned  when 

1  Perkins  v.  Peterson,  2  Colo.  App.  ^  Patteson  v.  Hull,  9  Cow.  747 : 
243 ;  Hooker  v.  Eagle  Bank,  30  N.  Y.  Jackson  v.  Blodgett,  5  id.  203 ;  Cady 
83.  V.  Sheldon,  38  Barb.  103. 

2  Moore  v.  Davis,  S?  Mich.  251 ;  "  Merritfc  v.  Bartlioliok,  86  N.  Y.  44.. 
Fairbanks  V.  Sargeant,  117 N.Y.  320;  '  'Bonner  t.  Beaird,  43  La.  Ann. 
27  N.  Y.  State  Eep.  320.  1036 ;  Merrick  v.  Brainard,  38  Barb. 

3Lanigan  v.  Bradley,  etc.  Co.,  50    574. 
N.  J.  Eq.  201.  scummings  v.   Morris,  35  N.   y> 

iBuskirk   v.   Cleveland,   41  Barb.    635. 
610;  Clark  v.  Fey,  131  N.  Y.  470;  31 
N.  Y.  State  Eep.  434. 
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collected  was  to  be  paid  to  the  assignor  will  not  affect  its  ab- 
soluteness.^ In  a  written  assignment  a  consideration  will  be 
presumed,^  and  the  defendant  cannot  show  that  there  was  no 
consideration.'  It  is  sufficient  to  show  that  the  assignee's 
recovery  will  bar  the  right  of  the  assignor.  If  it  was  valid  as 
between  the  parties  to  it  the  defendant  cannot  question  it, 
though  he  show  fraud  on  the  part  of  the  parties ;  except  that 
proof  that  the  assignment  was  absolutely  illegal  is  competent, 
as  where  an  attorney  purchased  a  claim  for  the  purpose  of 
bringing  an  action  on  it.* 

§  30.  By  gift. —  If  the  plaintiff  claims  under  a  gift  inter 
vivos,  there  must  be  proof  not  only  of  an  intention  to  give, 
but  such  a  transfer  of  the  subject-matter  as  will  pass  the 
donor  s  title  at  once  to  the  donee.'  A  gift  of  a  colt  may  be 
effected  by  a  simple  declaration  where  it  is  on  the  donee's 
farm ;  *  and  a  gift  of  savings-bank  deposits  may  be  consum- 
mated by  the  delivery  of  the  savings-bank  book  without  any 
written  order  of  the  donor.'  So  a  promissory  note  will  pass 
by  delivery  without  indorsement  as  a  gift  inter  vivos}  So  a 
gift  of  a  debt  may  be  made  by  giving  a  receipt.' 

§  31.  Execution  and  delivery  of  written  assignment. — 
The  execution  of  a  written  assignment  may  be  proved  like 
any  other  instrument.'"  Proof  of  delivery  is  shown  when  the 
plaintiff  produces  the  assignment  duly  executed.'^  A  general 
-assignment  will  pass  all  articles  though  not  named  in  a  sched- 
ule. Where  the  assignment  is  made  by  a  corporation  the  plaint- 
iff must  show  the  existence  of  the  corporation,  but  as  against 
the  debtor  an  assignment  is  presumed  valid.'^  Where  the  as- 
signment is  questioned  by  creditors  of  the  corporation,  the 

iDurgin  v.  Ireland,  14  N.  Y.  332.  'Ridden  v.  Thrall,  35  N.  Y.  State 

2  Eno  V.  Crook,  10  N.  Y.  60.  Rep.  913 ;  125  N.  Y.  572. 

3  Stone  V.  Frost,  61  N.  Y.  614.  8  Bingham  v.  Stage,  123  Ind.  281. 
*Mann  v.  Fairchild,  3  Abb.  Ct.  App.  ^  McKenzie  v.  Harrison,  120  N.  Y. 

Dec.  152 ;  Waterbury  v.  Westervelt,  260 ;  30  N.  Y.  State  Rep.  434. 

9  N.  Y.  598 ;  Petersen  v.  Chemical  i"  Holbrook    v.   New    Jersey  Zinc 

Bank,  32  id.  21.  Co.,  57  N.  Y.  616. 

s  Matthews  v.  Hoagland,  48  N.  J.  "  Story  v.  Bishop,  4  E.  D.  Smith, 

Eq.  455;  Sour  wine  v.  Glaypool,  138  433. 

Pa.   St.   136 ;    Bucker  v.   Meyer,  48  12  Kennedy  v.  Cotton,  28  Barb.  59  f 

Fed.  Rep.  202.  Belden  v.  Meeker,  47  N.  Y.  307. 

6  Porter  v.  Gardner,  60  Hun,  571 ; 
39  N.  Y.  State  Rep.  671. 
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plaintiff  must  show  that  he  was  a  honafide  purchaser  for  value 
without  notice.^  To  show  the  authority  of  the  officers  of  the 
corporation  to  make  the  assignment,  their  official  character  may 
be  proved  by  witnesses.^  In  an  action  between  a  stranger  to 
a  written  assignment  and  a  party  to  it,  as  well  as  between 
strangers,  either  may  give  parol  evidence  to  vary  it ;  and  unless 
both  parties  to  the  action  are  parties  to  the  instrument  sued 
upon,  either  can  give  parol  evidence  to  vary  it.'  The  assignee 
of  a  chose  in  action,  except  negotiable  paper  before  due,  takes 
it  subject  to  all  equities  existing  against  the  assignor  at  the 
time  of  the  assignment  in  favor  of  the  debtor  and  his  as- 
signees and  representatives.*  After  a  debtor  has  notice  of 
the  assignment  of  a  claim  against  him,  any  dealings  between 
him  and  the  assignor  are  not  binding  upon  the  assignee.* 

§  32.  By  trustees,,  executors,  etc. —  In  an  action  by  a 
trustee,  assignee  in  insolvency,  executor,  etc.,  or  by  one  claim- 
ing as  a  purchaser  from  such  representative  persons,  the 
plaintiff  is  bound  to  prove  the  authority  of  such  representa- 
tives to  the  chose  in  action  sued  upon.* 

XI.    COEPOEATIONS    AND    COEPOEATE   EXISTENCE. 

§  33.  De  facto. —  Mr.  Abbott,  in  his  Trial  Evidence,''  states 
the  rule  as  to  corporations  in  substance  as  follows : 

(a)  "  When  it  becomes  necessary  to  prove  the  incorporation 
of  either  the  plaintiff  or  defendant  it  is  enough  to  prove  ex- 
istence under  the  color  of  law,  without  proving  a  regular 
origin  of  existence  in  conformity  to  law.'  In  the  following 
cases  it  is  necessary  to  give  strict  proof  of  incorporation,  viz. : 
(1)  Where  the  question  is  whether  there  is  a  corporate  power 
to  take  by  will;  (2)  in  actions  on  subscriptions  for  stock; 
(3)  where  it  is  attempted  to  exercise  the  right  of  eminent  do- 

1  Houghton  V.  McAuliffe,  2  Abb.  Hermans  v.  Ellsworth,  64  id.  161; 
Ct.  App.  Dec.  409.  Thayer  v.  Daniels,  113  Mass.  139. 

2  Merchants'  Bank  v.  State  Bank,  e  Rockwell  v.  Brown,  54  N.  Y.  310 ; 
10  Wall.  604.  Cone  v.  Purcell,  56  id.  649. 

3  Dempsey  v.  Kipp,  61  N.  Y.  463 ;  '  Pages  18-53. 

Coleman  v.  First  National  Bank,  53        8  Benesch  v.  John  Hancock  Mut 

id.  388.  L.  Ins.  Co.,  33  N.  Y.  State  Rep.  73 

*  Green  v.  Warnick,  64  N.  Y.  334.  (1890) ;  Glenn  v.  Liggett,  47  Fed.  Rep. 

s  Myers  v.  Davis,   33  N.   Y.   489;  473. 
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main ;  *  (4)  in  actions  by  the  state  to  put  an  end  to  corporate 
■existence.^  In  such  cases  the  plaintiff  must  prove  (1)  legis- 
lative sanction ;  (2)  existence  under  color  of  such  sanction;' 
(3)  regularity  of  origin  under  such  sanction.* 

(5)  "No  presumption  of  incorporation  arises  from  the  fact 
that  the  business  wa,s  transacted  by  a  president  and  secre- 
tary;* and  carrying  on  business  in  a  corporate  name  is  not 
evidence  of  user  which  can  be  considered  in  aid  of  legal  cor- 
porate existence,  where  there  is  no  law  authorizing  the  mem- 
bers to  file  their  articles  of  incorporation  or  to  become  incor- 
porated.^  The  charter  or  statute  under  which  the  corporation 
is  formed  is  the  best  evidence  of  legislative  sanction.'' 

(c)  "The  courts  take  judicial  notice  of  the  general  law 
under  which  corporations  are  formed,  but  not  of  the  organ- 
ization of  the  company  under  it. 

{d)  "Legislative  sanction  having  been  shown,  the  existence 
of  the  corporation  may  be  shown  (1)  by  evidence  that  the 
parties  dealt  together  on  the  basis  of  a  corporation ;  (2)  by 
evidence  of  the  formal  acceptance  of  the  charter,  or  the  or- 
ganization of  the  incorporators  under  the  statute ;  (3)  by  evi- 
dence that  they  have  actually  proceeded  to  exercise  corporate 
franchise. 

{e)  "He  who  has  in  any  way  dealt  with  a  company  as  a 
corporation  is  presumed  to  have  admitted  its  existence.  And 
a  mere  trespasser  cannot  require  evidence  of  regular  organiza- 
tion." One  who  has  received  and  enjoyed  a  consideration 
from  a  company  cannot  require  further  proof  of  its  cor- 
porate power  to  contract ;  and  he  who  has  participated  in  the 
steps  of  organization  of  a  corporation  cannot  object  to  the 
regularity  of  those  steps. 

1  Re  Split  Rook  Cable  Road  Co.,  138        5  ciark  v.  Jones,  87  Ala.  474. 

N.  Y.  408;  34  N.  Y.  State  Rep.  169.  « Eaton  v.  Walker,  76  Mich.  579; 

2  stein  V.  Bienville  Water  Supply  Welch  v.  Old  Dominion  Min.  &  R. 
Co.,  141  TJ.  S.  67 ;  Jones  v.  Dana,  24  Co.,  56  Hun,  650 ;  31  N.  Y.  State  Rep. 
Barb.  398.  916. 

SHallstead  v.  Curtiss,  148  Pa.  St.  f  AUoway  v.  Nashville,  88  Tenn. 
353 ;  Burton  v.  Rathbone,  S.  &  Co.,  510 ;  Bow  v.  Allenstown,  34  N.  H. 
23  111.  App.  654  351. 

<  Toledo  Electric  Street  R.  Co.  v.        8  Goulding  v.  Clark,  34  N.  R  148. 
Toledo  Const  Street  R.  Co.,  36  Ohio 
L  J.  173. 
16 


242  EULES    OF    EVIDENCE. 

(/)  "  The  presumption  is  that  a  statute  published  by  au- 
thority of  the  government  vjras  correctly  passed  in  respect  to 
form. 

ig)  "  To  prove  the  charter  or  general  law  of  incorporation 
of  another  state,  a  certified  copy  of  such  charter  or  law,  cer- 
tified by  the  secretary  of  state,  is  competent.  So  the  exist- 
ence of  a  foreign  corporation  may  be  proved  by  an  exemplified 
copy,  certified  in  the  manner  prescribed  by  the  law  of  the 
forum,  or  the  statute  or  charter  may  be  read  from  the  offi- 
cially promulgated  publication  of  the  laws  or  edicts  of  the 
foreign  state  containing  the  charter. 

(A)  "  A  corporation  may  be  created  by  the  laws  of  several 
states  and  become  a  distinct  corporation  in  each,  domiciled 
therein.* 

(*)  "  Acceptance  of  a  charter  may  be  shown  by  the  minutes 
of  the  corporation  or  by  notice  of  acceptance,  and  any  decisive 
corporate  act  is  competent  evidence  of  acceptance.^  No  proof 
of  acceptance  of  a  charter  is  necessary  in  the  case  of  a  munici- 
pal corporation.' 

(i)  "Where  a  corporation  is  organized  under  a  general 
statute,  the  existence  of  the  corporation  may  be  proved  by 
producing  the  certificate  of  organization  with  proof  of  its 
filing.*  "Where  it  is  necessary  to  show  an  official  certificate 
that  it  is  so  authorized  to  do  business  from  supervising  state 
oflicers,  such  certificate  must  be  produced.'  Thus,  in  an  ac- 
tion for  tolls,  the  official  certificate  is  the  only  evidence  com- 
petent." " 

(k)  "  Except  in  actions  by  the  state,  or  upon  subscription 
contract,  the  fact  that  the  corporation  did  not  comply  with 
the  express  conditions  of  the  charter  or  general  law  does  not 
affect  the  case,  if  there  is  color  of  organization  and  proof  of 
user.' 

1  Gurnault  v.  Louisville  &  N.  R  '  East  St  Louis  Connecting  R  Ca 

Co.,  41  La.  Ann.  571.  v.  Wabash,  St  L.  &  P.  R  Co.,  24  III. 

2Astor  V.   New  York  Arcade  R  App.  279. 

Co.,  113  N.  Y.  93;    22  N.  Y.  State  « Jones   v.   Dana,    24    Barb.    402; 

Rep.  1 ;  State  v.  Dawson,  22  Ind.  272.  Bank    of    Toledo    v.    International 

3  Berlin  v.  Gorham,  84  N.  H.  266.  Bank,  21  N.  Y.  542. 

*  Shifter  v.  Adams,   13  Colo.   572 ;  '  Leonardsville  Bank  v.  Williard, 

Chamberlain    v.   Huguenot  Manuf.  25  N.  Y.  574 ;  Williams  v.  Cheney,  3 

Co.,  118  Mass.  532.  Gray,  220. 
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(l)  "  As  a  general  rule,  in  actions  by  or  against  corpora- 
tions the  other  party  suflBciently  supports  this  allegation  of 
incorporation  by  showing  the  charter,  or  general  law  and 
certificate  filed,  together  with  the  actual  use  of  the  powers  and 
privileges  of  an  incorporated  company  under  the  name  desig- 
nated in  the  charter  or  certificate.'  Thus,  suing  by  a  name 
of  incorporation,  to  have  and  use  a  common  seal,  is  proof  of 
user."  ^ 

§  34.  Estoppel  by  and  against. —  Mr.  Abbott,  in  his  Trial 
Evidence,'  says : 

{a)  "  A  parol  admission  that  the  body  was  incorporated  is 
competent  evidence  against  the  party  who  made  it,  but  is 
not  conclusive  in  the  absence  of  circumstances  raising  an 
equitable  estoppel  against  him.*  And  estoppel  does  not  con- 
clude a  party  as  to  the  existence  of  legislative  sanction. 
But  where  there  is  a  charter  under  which  a  company  can  be- 
come a  corporation,  if  the  company  does  de  facto  organize 
and  hold  itself  out  as  a  corporation,  contracting  obligations 
as  such,  it  cannot,  when  sued  upon  such  obligations  by  per- 
sons who  have  dealt  with  it  as  such  in  good  faith,  avoid 
a  corporate  liability  thereon  by  setting  up  that  it  has  not 
taken  all  the  steps  prescribed  as  conditions  precedent  to 
its  legal  existence.'  And  where  it  has  dealt  in  excess  of  its 
powers,  and  retains  the  fruits  of  its  dealings,  it  cannot,  nor 
can  any  one  in  its  place,  refuse  to  pay  the  consideration  to 
one  who  acted  in  good  faith.* 

(5)  "  "Where  a  society  or  association  holds  itself  out  as  a 
corporation,  and  acts  as  such  in  making  a  contract,  it  is  liable 
as  a  corporation,  whether  it  has  a  legal  corporate  existence 
or  not.' 

(c)  "  One  who  has  contracted  with  a  de  facto  corporation, 

1  Benesch  v.  John  Hancock  Mut  Nostrand,  106  Mass.  559 ;  Welland 
L.  Ins.  Co.,  33  N.  Y.  State  Rep.  73 ;  Canal  Co.  v.  Hathaway,  8  Wend. 
Narragansett  Bank  v.  Atlantic  Silk    480. 

Co.,  3  Mete.  383.  s  Doyle  v.  San  Diego  Land  &  T.  Co., 

2  Buffalo,  etc.  R.  Co.  v.  Cory,  36  46  Fed.  Rep.  709 ;  Slooum  v.  Warren, 
N.  Y.  76 ;  Commonro  v.   Bakeman,     10  R  1  134. 

105  Mass.  565  United  States  Bank  v.  « Parish- v.  Wheeler,  33  N.  Y.  494. 

Stearns,  15  Wend.  314.  '  Scheufler  v.  Grand  Lodge  A.  O. 

3  Pages  18-5a  U.  W.,  45  Minn.  256. 
^Hungerford    Nat  Bank    v.  Van 
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either  directly  or  through  an  agent  designated  as  such  in  an 
obligation  naming  the  corporation,  and  who  retains  the  fruits 
of  his  dealings  with  it,  cannot  set  up  the  defense  of  ultra 
vires,  nor  contest  his  liability  in  respect  to  such  dealings,  on 
the  ground  of  any  defect  of  its  organization."  ' 

§  35.  Powers  of  corporations. —  Mr.  Abbott,  in  his  Trial 
Evidence,^  saj's :  "  The  acceptance  of  new  or  additional  power, 
subsequent  to  the  charter,  may  be  inferred  from  slight  evi- 
dence of  acceptance.'  All  persons  dealing  with  a  corporation 
must  take  notice  of  the  powers  conferred  upon  it  by  its  char- 
ter, and  that  its  agents  cannot  exercise  any  authority  in  ex- 
cess of  such  powers.*  To  charge  a  company  upon  the  act  of 
an  oflBcer  or  agent,  it  must  be  shown  either  that  it  was  ex- 
pressly authorized,  or  that  it  was  performed  with  the  knowl- 
edge and  implied  assent  of  the  corporation  or  its  authorized 
officers,  or  was  subsequently  ratified  by  them.'  Illegality  is 
not  presumed  of  the  action  of  a  corporation.  And  any  formal 
contract  of  a  corporation,  not  expressly  forbidden  or  illegal, 
is  valid  against  the  corporation,  when  there  is  ground  either 
for  an  equitable  estoppel  or  for  holding  that  the  parties  are 
not  in  pari  delicto  in  exceeding  the  limits  of  the  law.*  Acts 
done  by  them  which  presuppose  the  existence  of  other  facts 
to  make  them  legal  are  presumptive  proof  of  such  other 
facts." ' 

§  36.  Contracts  of. —  All  parol  contracts  made  by  the  offi- 
cers or  agents  of  a  corporation  within  the  scope  of  the  legiti- 
mate objects  of  its  institution  are  express  promises  by  the  cor- 
poration.5    "Jq  sustain  an  action  for  goods  sold,  or  the  like,  it 

1  Steam  Nav.  Co.  V.  Weed,  17  Barb.  ^T\x%\.  Nat.  Bank  v.  Ocean  Nat 
578 ;  Vater  v.   Lewis,   36  Ind.  288 ;    Bank,  60  N.  Y.  290. 

Palmer  v.   Lawrence,  3  Sandf.  Ch.  « Dewey  v.  Toledo,  A.  A.  &  N.  M.  E. 

161.  Co.  (Mich.),  51  N.  W.  Eep.  1063 ;  Bis- 

2  Pages  18-53.  sell  v.  Michigan  S.  &  N.  I.  R  Co.,  32 

3  Railway  Co.  v.  AUerton,  18  Wall.  N.  Y.  258 ;  Mead  v.  Keeler,  24  Barb. 
233.  20 ;  Cunningham  v.  Massena  Springs 

4  Fitzhugh  V.  Franco-Texan  Land  &  F.  C.  R  Co.,  63  Hun,  439 ;  44  N.  Y. 
Co.,  81  Tex.  306 ;  Macon  &  B.  R  Co.  State  Eep.  723 ;  Schurr  v.  New  York 
V.  Stamps  (Ga.),  11   S.  E.  Eep.  i42;  &  B.  S.  J.  Co.,  45  id.  645  (1892). 
Bohm  V.  Loewer's  Gambrinus  Brew-  '  Nelson  v.  Eaton,  26  Barb.  410. 
ery    Co.,   30  N.  Y.   State    Eep.   424  8  Hand  v.  Clearfield  Consol.   Coal 
(1890).  Co.,  143  Pa.  St.  408;   Cicotte  v.  St. 

Anne's  Church,  60  Mich.  552. 
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is  not  necessary  to  show  a  formal  vote  of  the  directors,  author- 
izing the  employment  or  purchase.  It  is  enough  to  show  that 
the  officer  or  agent  who  made  the  contract  did  so  within  the 
scope  of  his  duty,  or  with  the  knowledge  of  the  directors, 
and  they  received  its  benefit.^  Where  the  contract  is  in  writ- 
ing, the  authority  of  the  agent  to  sign  it  must  be  shown." 
The  minutes  of  the  corporation  signed  by  the  clerk  are  suffi- 
cient evidence  of  authority,  etc.  Authority  from  a  board  of 
directors  is  presumptively  enough.^  "Where  an  instrument  is 
executed  under  the  seal  of  a  corporation,  it  may  bo  put  in 
evidence  without  further  proof,  if  it  has  been  acknowledged 
as  required  for  a  deed  of  lands  to  be  recorded.  And  a  con-, 
tract  executed  in  the  name  of  a  corporation  by  its  president, 
and  secretary,  sealed  with  its  corporate  seal  affixed  by  the 
proper  officers,  is  presumptively  valid  and  binding  upon  the, 
corporation.*  In  other  cases  the  seal  must  be  proved  to  be 
genuine.'  A  corporation  seal,  undisputed,  is  prima  facie  evi-, 
dence  that  the  act  is  that  of  the  corporation.* 

§  37.  Torts  of. —  The  evidence  to  charge  a  corporation  with 
a  tort  of  its  agent  or  officer  depends  on  the  general  principles 
of  agency.'  It  must  be  shown  that  he  by  whom  it  was  done 
was  at  the  time  engaged  in  the  business  of  his  office  or  agency, 
and  acting  within  its  scope.^  It  is  no  defense  for  the  corpo- 
ration to  show  that  the  act  was  the  wilful  and  malicious  act 
of  the  agent  or  servant,  if  the  act  was  such  that  had  it  been 
done  without  malice  the  corporation  would  have  been  bound 
by  it."  False  representations  by  officers  or  agents  of  a  corpo- 
ration, if  brought  home  to  the  corporation  as  its  acts,  may  be 

1  Hamilton  Coal  Co.  v.  Bernhard,  v.  Gridley,  25  Wend.  469 ;  Chamber- 
61  Hun,  624 ;  40  N.  Y.  State  Rep.  875 ;  lain  v.  Bradley.  101  Mass.  188. 
Dunn  T.  Rector  of  St.  Andrews,  14  6  gt  John's  Church   v.  Steinmetz,. 
Johns.  118;  Hooker  v.  Eagle  Bank,  18  Pa.  St.  273. 

30  N.  Y.  86 ;    Fister  v.  La  Rue,  15  ''  Springfield  Engine  &  T.  Co.  v. 

Barb.  323.  Green,  25  111.  App.  106 ;  New  York  & 

2  Argus  Co.  V.  Mayor,  etc.,  55  N.  Y.  N.  H.  R.  Co.  v.  Schuyler,  34  N.  Y.  30. 
495.  SMessick  v.  Midland  R   Co.,  139 

'Smith  V.  Smith,  117  Mass.  72.  Ind.   81;   Hunter  v.   Hudson  River 

<  Jourdan  v.  Long  Island  R.  Co.,  Iron  Co.,  20  Barb.  507. 

115  N.  Y.  380;  26  N.  Y.  State  Rep.  9  Brewster  v.  Hatch,  122  N.  Y.  349; 

188.  Weed  v.  Panama  R.  Co.,  17  N..  Y^ 

5  Kelly  V.  Calhoun,  17  Alb.  L.  J.  55 ;  362. 

Hoy t  V.  Thompson,  5  N.'Y.  335 ;  Finch 
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proved  under  an  allegation  of  fraud  committed  by  the  corpo- 
ration, if  the  acts  be  such  as  to  bind  the  company.^  Where 
the  title  to  oiSce  or  agency  is  involved  only  as  incidental  to 
the  right  or  liability  of  the  corporation  growing  out  of  the 
acts  of  the  oificer  or  agent,  it  may  be  proved  by  showing  that 
the  person  acted  as  such  and  was  generally  reputed  to  be 
such,  and  that  the  corporation  held  him  out  as  its  oflBcer,  or 
permitted  him  to  assume  the  oflBce,  or  had  ratified  his  acts  as 
such.^ 

Mr.  Abbott,  in  his  Trial  Evidence,"  states  the  rule  as  fol- 
lows :  "  An  agency  is  defined,  not  by  the  authority  which  the 
agent  or  oflBcer  receives  from  his  principal,  but  by  that  which 
the  latter  allows  the  former  habitually  to  assume  and  exer- 
cise.* If  an  oflBcial  report,  containing  material  misrepresenta- 
tions of  fact  as  to  its  affairs,  was  presented  to  a  public  and 
general  meeting  of  the  corporators,  and  was  sanctioned  by 
the  meeting  and  subsequently  circulated  by  the  directors  for 
the  benefit  of  the  company,  it  will  bind  them.^  The  admis- 
sions and  declarations  of  oflBcers  and  agents  of  a  corporation 
depend  on  the  same  rules  applicable  to  agents  of  individuals.' 
Notice  to  a  corporation  may  be  proved  by  showing  notice 
either  (1)  to  the  board  of  directors  or  a  previous  board ;  (2)  to 
its  officer  or  agent  who  was  at  the  time  acting  for  the  corpo- 
ration in  the  matter  in  question,  and  within  the  range  of  his 
authority ;  or  (3)  to  one  whose  duty  it  was  to  receive  and 
communicate  such  information." ' 

§  38.  Books  and  papers  of. —  Mr.  Abbott,  in  his  Trial  Evi- 
dence,^ states  the  rule  to  be,  that  "  the  books  and  papers  of  a 
corporation  are  evidence  for  and  against  strangers  to  it  in 

1  Hill  V.  C.  F.  Jewett  Pub.  Co.,  154  «  American  Wire-Nail  Co.  v.  Bay- 
Mass.  172;  King  v.  Fitch,  2  Abb.  Ct    less  (Ky.),  15  S.  W.  Rep.  10;  Bean  v. 

■  App.  Dec.  508.  American  Loan  &  T.  Co.,  123  N.  Y. 

2  Fitzgerald  &  M.  Constr.  Co.  v.  623:  34  N.  Y.  State  Rep.  620. 
Fitzgerald,  137  U.  S.  98;  Dexter  v.  SGott  v.  Dinsmore,  111  Mass.  51; 
Long,  3  Wash.  435;  26  Am.  St  Rep.  McGinness  v.  Adriatic  Mills,  116  id. 
867;  Partridge  v.  Badger,  35  Barb.  117;  Anderson  v.  Rome,  Watertown 
173;  Pusey  v.  N.  J.  R.  Co.,  14  Abb.  &  O.  R.  Co.,  54  N.  Y.  334;  First  Nat. 
Pr.  (N.  S.)  441.  Bank  v.  Ocean  Nat  Bank,  60  i±  278. 

8  Pages  18-53.  7  North  River  Bank  v.  Aymar,  3 

<Bridenbeoker  v.  Lowell,  33  Barb.  Hill,  262. 

9-18;  Olcutt  V.  Tioga  R.  Co.,  27  N.  s  Pages  18-5a 
Y.546. 
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some  cases.  Thus,  where  the  record  itself  constitutes  the  act, 
the  fact  to  be  proved,  when  directly  in  issue,  is  the  record; 
for  example,  the  act  of  organizing  may  be  proved  by  the 
books,  either  in  favor  of  the  corporation  or  creditors  and 
against  members  and  strangers.  And  in  general,  a  resolution 
or  other  deliberate  act  of  a  corporation  may  be  proved  in  its 
own  favor,  or  in  favor  of  a  stranger,  against  any  one  who 
takes  issue  upon  it.'  The  authenticity  of  the  books  may  be 
shown  by  any  witness  who  can  state  of  his  own  knowledge 
that  they  are  the  books  of  the  corporation ;  that  they  have 
be^n  regularly  kept  by  the  proper  officer ;  that  they  come  from 
the  proper  custody ;  and  that  he  knows  of  his  own  knowledge 
that  the  entries  offered  are  correct  records  of  the  transactions 
they  profess  to  record."  ^ 

XII.    EXEOUTOES    AND   ADMINISTEATOES. 

§  39.  Title. — Executors  and  administrators  are  trustees  of 
the  property  in  their  hands,  and  derive  their  powers  from 
letters  granted  by  the  probate  court  of  the  state  in  which  they 
act.'  The  plaintiff  must  come  prepared  to  prove  the  appoint- 
ment of  the  executor  or  administrator,  if  a  party.  The  best 
proof  is  the  original  letters,  testamentary  or  of  administra- 
tion,* or  a  duly  certified  copy.  The  letters  qualify  the  holder 
to  sue  and  be  sued ; '  and  the  giving  of  the  bond  and  taking  of 
the  oath  is  presumed.'  The  recital,  in  the  letters,  of  the  juris- 
dictional facts  IS  prima  facie  evidence  that  they  existed.' 

§  40.  Acts  and  declarations  of  representatives. —  Some  ad- 
missions and  declarations  of  an  executor  or  administrator  are 
competent  evidence  against  the  estate  if  made  while  he  was 
clothed  with  official  authority  in  an  action  by  him.*  But  ad- 
missions of  an  executor  or  administrator  as  to  past  trans- 
actions of  his  testator  or  intestate,  and  not  within  his  personal 

1 1  Greenl.  Ev.,  §  548.  <  Noonan  v.  Bradley,  8  Wall.  394 ; 

2  1  Whart.   Ev.,  §  639 ;  1  Greenl.  Eemick  v.  Butterfleld,  31  N.  H.  70, 
Ev.,  §  483.  80 ;  Belden  v.  Meeker,  47  N.  Y.  807. 

3  Rich    V.  Sowles,  64  Vt.  408;  Re  ^Maloney  v.  Woodin,  11  Hun,  202. 
Meyers,  131  N.  Y.  409 ;  43  N.  Y.  State  «  North  v.  People,  139  111.  81. 

Rep.  265 ;  Doolittle  v.  Lewis,  7  Johns.  '  Belden  v.  Meeker,  47  N.  Y.  307 ; 

Ch.  45 ;  Allen  v.  Bishop,  25  Wend.  Forley  v.  McConnell,  52  id.  630. 

414 ;  Babcock  v.  Booth,  3  Hill,  181 ;  8  Meinert  v.  Snow,  2  Idaho  851  j  1 

Dox  V.  Back&nstose,  13  Wend.  548.  Greenl.  Ev.,  §  315. 
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knowledge,  are  not  admissible  as  part  of  the  resgestm}  Where 
there  are  several  co-representatives,  the  admissions  and  dec- 
larations of  one  are  not  competent  against  the  others.  In 
short,  the  admissions  and  declarations  of  executors  and  ad- 
ministrators are  admissible  against  the  estate  onl}'  when  made 
touching  matters  of  business  then  pending.^  Where  an  exec- 
utor or  administrator  is  a  party,  the  admissions  and  dec- 
larations as  such,  made  by  the  decedent  in  his  life-time,  are 
competent  against  the  representatives.' 

XIII.    TESTIMONY    OF    INTERESTED    WITNESSES    AS    TO    TEANSAOTIONS 
WITH   DECEDENT. 

§  41.  In  general. —  The  general  policy  of  the  American 
statutes  is  to  restrain  the  admission  of  the  testimony  of  a 
party  or  interested  witness  as  against  the  estate  of  a  deceased 
person,  or  the  interest  of  one  succeeding  to  his  right.*  Thus, 
testimony  of  a  party  given  in  his  own  behalf  as  to  matters 
which,  if  true,  were  equally  within  the  knowledge  of  a  de- 
ceased party,  isinadmissible  against  one  sought  to  be  charged 
with  a  trust  as  assignee  of  the  deceased  and  his  devisees.* 
Nobody  would  be  safe  in  respect  to  his  pecuniary  transac- 
tions if  legal  documents  found  in  his  possession  at  the  time 
of  his  death,  and  endeavored  to  be  enforced  by  his  executors, 
could  be  set  aside  or  varied  or  altered  by  the  parol  evidence 
of  the  person  who  bound  himself.^  It  would  be  easy,  of 
course,  for  anybody  who  owed  a  testator  a  debt  to  say,  "  I 
met  the  testator  and  gave  him  the  money." '  The  evidence 
of  justice  and  the  interest  of  mankind  require  that  such  evi- 
dence should  be  wholly  disregarded.  A  party  to  the  action 
or  proceeding  cannot  be  thus  examined  in  his  own  behalf  or 
interest,  or'^in  behalf  of  the  party  succeeding  to  his  title  or 
interest,''  if  he  or  his  predecessor  in  interest  is  at  the  time 
of  the  trial  interested  in  the  event  of  the  action  or  proceed- 
•ing,  whether  directly  interested  in  the  cause  of  action  or  pro- 

1  Davis    V.   Gallagher,   124    N.   Y.        ^  Ripley  v.  Seligman,  88  Mich.  177. 
487;  36  N.  Y.  State  Rep.  461.  ^Duffleld  v.  Hue,  129  Pa.  St  94. 

2  Bloodgood  T.  Bruen,  8  N.  Y.  362.        '  Carey  v.  Carey,  104  ii.  C.  171. 

3  Barker  v.  White,  58  N.  Y.  204.  «  Crothers  v.  Crothprs,  149  Pa.   St 
<  Wilcox  V.  Corwin,  1 17  N.  Y.  500 ;     201. 

27  N.  Y.  State  Rep.  836. 
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ceedijng,  or  whether  merely  liable  to  be  legally  affected  by  the 
judgment.'  And  it  is  generally  provided  by  statute  in  the 
different  states  that  no  person  from,  through  or  under  whom 
such  party  or  interested  person  derives  his  interest  or  title  by 
assignment  or  otherwise  can  be  thus  examined  in  his  own  be- 
half or  interest,  or  in  behalf  of  the  party  succeeding  to  his 
title  or  interest.^  Thus,  a  party  cannot  testify  that  he  saw 
deceased  sign  a  paper, '  nor  that  he  carried  an  inkstand  with 
him  when  he  had  a  personal  interview  with  deceased,^  nor  to 
his  intent  in  making  a  transfer  to  the  deceased.''  A  plaintiff 
in  ejectment  may  testify  as  tq  a  line  surveyed  and  corner 
marked  by  him  in  the  presence  of  the  defendant's  grantor, 
since  deceased,  at  the  time'  of  plaintiff's  conveyance  to  such 
grantor,  need  not  have  beeh  personally  present.^  So  in  an 
action  for  partition  by  a  grantee  of  heirs  of  defendant's  de- 
ceased grantor,  the  defendant  is  competent  to  testify  that  he 
had  occupied  the  property,  rented  it  and  collected  the  rents 
and  been  in  possession  of  his  deed  for  thirty  years.'  "When, 
however,  the  party  for  whose  protection  the  law  declares  the 
testimony  incompetent  is  examined  in  his  own  behalf  as  to 
the  transaction  or  communication  in  question,  or  where  the 
testimony  of  the  deceased  or  lunatic  as  to  it  is  given  in  evi- 
dence by  the  party  adverse  to  the  one  calling  the  witness,  the 
prohibition  does  not  apply.'  If  a  witness  testifies  that  ajiarty 
admitted  certain  transactions  with  the  deceased,  the  party 
may  contradict  this.'  In  all  cases  the  witness  may  be  sworn, 
but  his  examination  must  be  restricted  to  the  matters  as  to 
which  the  objecting  party  has  given  the  evidence.'" 

1  Cole  V.   Gardner,  67  Miss.    678 ;  see  Marsh  v.  Eichardson,  106  N.  C. 
Stalling  V.  Huison,  49  Ala.  93.  539. 

2  Hard  v.  Ashley,  63  Hun,  634;  44  6  Marsh  v.  Eichardson,  106  N.  C. 
N.  Y.  State  Eep.   793;  Morrison  v.  589. 

Morrison,   140  111.   560 ;    Bennett  v.  '  Strough  v.  Wilder,  49  Hun,  405. 

Austin,  5  Hun,  536 ;  Fox  v.  Clark,  61  8  Miller  v.  Adkins,  9  Hun,  9. 

Barb.  316 ;  Eipley    v.  Seligman,  88  9  Nelson  v.  Masterson,  3  Ind.  App. 

Mich.  177.  534;    Martin  v.  Jones,  59  Mo.  187; 

3  Smith  V.  Sergeant,  3  Hun,  107.  Cousins  v.  Jackson,  58  Ala.  865. 

■*  Dubois  V.  Baker,  30  N.  H.  355.  "•  Brown  v.   Eichardson,  30  N.  Y. 

5Tooley  v.  Bacon,  70  N.  Y.  37.  But    473. 
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XIV.    ACTIONS    TO    OHAEGE    NEXT    OE    KIN    WITH    ANCESTOE's    DEBT. 

In  an  action  against  heirs  or  next  of  kin  in  New  York,  on  a 
debt  of  the  ancestor,  the  plaintiff  must  make  a  case  within 
the  statute  which  creates  the  right  of  action.'  He  must  show 
that  letters  have  been  duly  granted;^  that  three  years  have 
elapsed  since  the  granting  of  the  letters ; '  that  defendant  in- 
herited real  property  by  descent,  or  acquired  real  or  personal 
property  under  the  decedent's  will  or  the  statute  of  distribu- 
tion, and  that  the  decedent  left  no  personal  property  within 
the  state  sufficient  to  pay  the  debt,  or  that  the  debt  could  not 
be  collected  by  due  proceedings  from  the  personal  represent- 
atives of  the  decedent,  nor  from  the  next  of  kin  or  lega- 
tees.* The  return  of  an  execution  unsatisfied  against  the 
executor  or  administrator  is  not  sufficient  proof  of  want  of 
assets,  nor  does  a  judgment  against  the  executor  or  adminis- 
trator prove  the  existence  of  the  claim  or  demand ;  ^  nor  does 
lapse  of  time  since  administration  granted  create  any  pre- 
sumption as  to  the  statutory  conditions.^  The  plaintiff  should 
allege  and  prove  that  an  accounting  by  the  executor  or  ad- 
ministrator has  been  had.  A  judgment  or  verdict  for  or 
against  an  executor  or  administrator  is  never,  conclusive 
against  the  heirs  or  devisees.'  It  is  not  even  competent  evi- 
dence of  the  debt  or  other  facts  established  thereby.'  A 
judgment  or  verdict  for  or  against  the  heirs  does  not  bind  the 
devisees.* 

XV.    ADVANCEMENTS. 

Parol  evidence  is  admissible  upon  the  distribution  of  the 
estate  of  a  father  to  explain  the  surrounding  circumstances 
of  the  conveyance  by  him  to  some  of  his  children  in  his  life- 
time, and  show  that  it  was  intended  as  an  advancement." 
Where  the  division  of  the  entire  estate  is  subjected  to  the 

1  Mackay  v.   Riley,    135    111.   586 ;  Kent  v.  Kent,  62  N.  Y.  560 ;  Eock- 

Messereaux  v.  Eyerss,  3  N.  Y.  361.  well  v.  Geary,  4  Hun,  611. 

2SeIoper  v.  Coe,  63  N.  Y.  443.  'Vernon  v.  Valk,  2  Hill  Ch.  357; 

3  Roe  V.  Swezey,  10  Barb.  251.  Dale  v.  Eosevelt,  1  Paige,  35. 

4  Stuart  V.  Kissam,  11  Barb.  383.  8  Kent  v.  Kent,  63  N.  Y.  560. 

5  Stuart  V.  Kissam,  11  Barb.  282;  sCowart  v.  Williams,  34  Ga.  167. 
Sharp  V.  Freeman,  45  N.  Y.  802.  lO  McClanahan  v.  McClanahan,  36 

6  Armstrong  v.  Wing,  10  Hun,  520 ;  W.  Va.  34 
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statute  of  descent  and  distribution,  a  presumption  arises  that 
a  substantial  provision,  beyond  expenditures,  for  maintenance 
or  education,  and  not  characterized  as  a  mere  gift  nor  as 
creating  a  debt  on  the  part  of  the  child,  was  intended  as  an 
earnest  of  the  inheritance,  and  to  be  deducted  from  the  re- 
cipient's share  of  the  estate  on  the  parent's  death.'  The  ques- 
tion in  all  cases  is  one  of  intent.^  A  deed  from  a  parent  to  a 
child,  expressed  to  be  in  consideration  of  "  love  and  affection," 
or  the  like,  raises  a  presumption  of  advancement.'  Where  a 
decedent  purchased  property  and  had  it  conveyed  to  a  child, 
who  claims  a  share  in  his  estate,  the  law  presumes  an  advance- 
ment.* The  fact  and  the  character  of  an  advancement,  even 
of  real  property,  may  be  established  by  parol.'  An  account 
kept  by  the  donor,  in  which  he  charges  the  sura  in  a  manner 
indicating  his  intent  that  it  is  to  take  effect  as  an  advance- 
ment, may  be  sufficient  without  evidence  that  the  donee  knew 
of  the  charge.^  The  declarations  of  the  donor  made  at  the 
time  of  the  transaction  are  admissible  as  part  of  the  res  gestm; '' 
and  the  declarations  of  the  donor,  made  before  the  transac- 
tion, are  competent  on  the  question  of  his  intent.^  But  for 
the  purpose  of  showing  either  that  the  transaction  was  an 
advancement,  or  that  it  was  a  debt,  his  declarations,  made 
after  he  had  parted  with  all  power  of  revocation,  are  not  com- 
petent against  those  who  claim  it  as  a  gift ;  and  for  the  pur- 
pose of  showing  that  it  was  a  debt,  they  are  not  competent 
against  those  who  claim  it  either  as  a  gift  or  as  an  advance- 
ment; for  in  either  case  they  are  declarations  in  his  own 
favor.' 

1  McClanahan  v.  McClanahan,  36  o  Parker  v.  McCluer,  3  Abb.  Ct 
W.  Va  34 ;  Parks  v.  Parks,  19  Md.  App.  Dec.  454 ;  Brown  v.  Brown,  16 
823;  Law  v.  Smith,  2  R.  I.  244.  Vt  197. 

2  Reynolds  v.  Reynolds,  13  Ky.  L.  *  Lawrence  v.  Lindsay,  68  N.  Y. 
Rep.  793;  AUeman  v.   Manning,  44  108;  Bing.  on  Desc.  382. 

Mo.    App.   4;  Weaver's  Appeal,    63  'Wilson  v.  Beauchamp,  50  Miss. 

Pa.   St   309;    Bing.    on  Desc.   347;  24;  Fellows  v.  Little,  46  N.  H.   37; 

Oiler  V.  Bonebrake,  65  Pa,  St.  338.  Woolery  v.  Woolery,  29  Ind.  254. 

3  Barbee  v.  Barbee,  109  N.  C.  299 ;  s  Powell  v.  Olds,  9  Ala.  861. 
Adams  v.  Adams,  22  Vt  50.  »  McNeil  v.  Hammond,  87  Ga.  618 ; 

*  2  Story's  Eq„  §  1204 ;  Murphy  v.    Peck  v.  Peck,  27  L.  T.  (N.  S.)  670 ;  San- 
Nathans,  46  Pa.  St.  508 ;  Pjosius  v.    ford  v.  Sanford,  5  Lans.  486. 
Mclntyre,  5  Barb.  424 
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XVI.    WILLS. 


§  42.  Extrinsic  evidence  affecting. —  (1)  Wills  are  to  be 
so  construed  by  transposing,  rejecting  or  supplying  words 
that  the  intention  of  the  testator  may  be  expressed  and  car- 
ried out  and  unjust  results  avoided.'  But  parol  evidence 
cannot  be  admitted  to  supply  or  contradict,  enlarge  or  vary 
the  words  of  a  will,  nor  to  explain  the  intention  of  the  testa- 
tor, except  in  two  cases:  (1)  Where  there  is  a  latent  ambigu- 
ity dehors  the  will  as  to  the  person  or  subject  meant  to  be 
described,  and  (2)  to  rebut  a  resulting  trust.^  But  what  is 
said  at  the  time  of  the  execution  and  attestation  is  admissible 
as  part  of  the  res  gestm,  though  not  to  contradict  the  will.^ 
And  it  seems  that  extrinsic  evidence  is  admitted  to  aid  in 
reading,  testing,  applying  and  executing  the  testamentary 
declarations  of  intention.*  It  is  never  allowable  to  establish 
the  testamentary  intention  the  testator  has  expressed,  but 
simply  to  throw  light  upon  the  words  of  the  will  to  show 
what  he  meant  to  do.^ 

(2)  The  intention  or  understanding  of  the  parties  must  be 
determined  from  the  language  of  the  instrument  viewed  in 
the  light  of  the  existing  circumstances,''  and  declarations  of 
the  testator  as  to  his  wishes  and  intention  a:re  inadmissible. 
Circumstances  existing  at  the  time  of  the  execution  of  a  will 
may  be  given  in  evidence  to  determine  the  intention  of  the 
testator,  but  not  those  occurring  subsequently.' 

(3)  The  rules  for  the  admission  and  exclusion  of  parol  evi- 
dence in  regard  to  wills  are  essentially  the  same  which  prevail 
in  regard  to  contracts  generally.^  Whatever  is  necessary  to 
possess  the  court  with  an  understanding  of  the  language  or 
characters  in  which  the  will  is  written  may  be  supplied  by 
extrinsic  evidence.'     The  principle  is  the  same,  whether  the 

1  Hotaling  v.  Marsh,  133  N.  Y.  39 ;  e  Denfeld  v.  Smith  (Mass.),  30  N.  E. 
43  N.  Y.  State  Rep.  544.  Rep.  1018. 

2  Rivers  v.  Rivers,  36  S.  C.  303.  "  Morris  v.  Sickley,  133  N.  Y.  456 ; 

3  Sire  V.  Rumbold,  39  N.  Y.  State  45  N.  Y.  State  Rep.  735. 

Rep.  85 ;   Johnson  v.   Patterson,  86        8  Lane  v.  Union  Nat.  Bank,  3  Ind. 

Ga.  735.  App.  399 ;  1  Greenl.  Ev.,  §  287 ;  Redf. 

<  Foster  v.  Diokerson,  64  Vt  233 ;  on  Wills,  496. 
Mann  v.  Mann,  1  Johns.  Ch.  231,  9  Petrie  v.   Phoenix  Ins.   Co..  132 

5  Paton  V.  Ormerod  (1892),  Probate  N.  Y.  137 ;  43  N.  Y.  State  Rep.  478. 
Division,  347. 
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difficulty  in  reading  tlie  will  arises  from  the  fact  that  it  was 
Written  in  a  foreign  language  or  a  peculiar  dialect,  or  from 
the  fact  that  the  testator  habitually  used  words  of  the  com- 
mon language  in  a  peculiar  way,  or  used  characters  and  hiero- 
glyphics instead  of  the  common  notation  of  the  language.^ 
Evidence  is  allowed  to  show  what  his  habitual  speech  and 
notation  were,  leaving  the  court,  in  the  light  of  the  fact,  to 
read  the  will  and  ascertain  what  was  his  intention. 

(4)  If  the  will  contains  language  which  has  a  provincial  or 
local  meaning,  persons  acquainted  with  the  meaning  of  the 
words  may  be  received  as  witnesses  to  translate  or  define 
them.^  If  he  was  accustomed  to  designate  a  person  by  a 
short  name,  such  as  a  surname  alone,  or  the  baptismal  name 
alone,  or  a  pet  name,  or  habitually  to  misname  the  person 
through  confusing  several  names,  or  to  use  abbreviations  or  a 
cipher,  they  may  be  explained  by  evidence  of  his  usage.'  But 
parol  evidence  is  not  admissible  to  show  who  were  intended 
by  a  testator  to  be  beneficiaries  in  a  will,  the  will  being  silent 
on  that  point.*  And  extrinsic  evidence  of  what  testator  in- 
tended by  using  initials  or  ciphers  in  a  bequest,  as  distinguished 
from  evidence  of  what  it  was  his  common  habit  of  speech  or 
writing  to  use  theni  for,  is  not  admissible.* 

(5)  Unattested  alterations  in  a  will  are  not,  as  in  case  of 
other  instruments,  presumed  to  have  been  made  before  execu- 
tion.* The  time  when  the  alterations  were  made  may  be 
shown  by  the  declarations  of  the  testator.  This  may  also  be 
done  by  the  testimony  of  an  eye-witness. 

(6)  An  error  of  date  may  be  corrected  by  means  of  extrin- 
sic evidence. 

(7)  It  is  competent  to  show  that  a  particular  part  of  it  was 
not  the  testator's  will ;  as,  for  instance,  that  a  clause  was  in- 
terlined by  another  hand  without  authority,  or  that  a  partic- 
ular part  was  inserted  through  undue  influence,  or  that  a 
sheet  was  not  in  the  will  at  the  time  of  its  execution.' 

1  Berry  v.  Kawalsky,  95  Cal.  134 ;  *  Heidenheimer  v.  Bauman,  84  Tex. 
38  Am.  St.  Rep.  548.  174 ;  31  Am.  St.  Rep.  29. 

2  Bassett  V.  Martin  (Tex.),  18  S.  W.  s  Clayton  v.  Nugent,  13  Mees.  &  W. 
Rep.  587.  200-207. 

3  Brown  v.  Stark,  47  Mo.  App.  370 ;  6 1  Eedf.  on  "Wills,  314. 

Redf.    on    Wills,    630;    Eyerss    v.        'Charles  v.  Huber,  78  Pa.  St.  448; 
Wheeler,    22    Wend.    152;  Veell  v.    Florey  v.  Florey,  34  Ala.  241. 
Charmer,  23  Beav.  195. 


254  EOLES    OF    EVIDENCE. 

(8)  AVhenever  extrinsic  evidence  is  admitted  to  negative 
the  genuineness  of  the  testamentary  act,  it  is  also  admissible 
to  affirm  it,  and  for  that  purpose  the  testator's  declarations 
of  intention  may  be  received.^  Evidence  is  admissible  of  the 
testator's  situation  at  the  time  of  making  the  will,  the  num- 
ber of  his  family,  the  difiPerent  kinds  of  property  which  he 
had,  etc.^  It  is  not  essential  that  a  legatee  or  devisee  be 
named;  a  reference  by  which  he  maybe  ascertained  when 
the  time  comes  is  enough,  and  then  extrinsic  evidence  is  com- 
petent to  identify  him.'  But  it  is  different  when  the  will  is 
entirely  silent  on  that  question,*  and  evidence  to  show  that 
the  intention  of  the  testator  is  different  from  that  plainly  ex- 
pressed in  his  will  is  inadmissible.'  So  extrinsic  evidence  which 
goes  beyond  the  purpose  of  aiding  in  the  interpretation  is  in- 
admissible.' 

(9)  Prima  facie  the  word  "children"  means  legitimate 
children.'  Under  a  bequest  to  testator's  "children,"  "neph- 
ews," etc.,  none  but  the  testator's  own  legitimate  children  or 
nephews  can  take.  But  extrinsic  evidence  is  admissible  to 
show  that  there  are  none  such,  and  that  he  was  never  married, 
but  left  illegitimate  offspring,  and  that  he  recognized  them  as 
his  children ;  or  that  the  only  nephews  and  nieces  in  the  family 
were  those  of  testator's  wife.' 

(10)  It  is  not  necessary  that  a  corporation  be  designated  by 
its  legal  corporate  name.  It  may  be  designated  by  the  name 
by  which  it  is  usually  or  popularly  called  or  known,  or  by  a 
name  by  which  it  was  known  and  called  by  the  testator,  or  by 
any  name  or  description  by  which  it  can  be  distinguished 
from  every  other  corporation.'  The  circumstances  to  identify 
it  as  the  body  intended  may  be  shown  by  parol.'" 

1  Re  Keleraen's  Will,  126  N.  Y.  73 ;        <  Heidenheimer  v.  Bauftian,  84  Tex. 

30  N.  Y.  State  Rep.  390.  174;  31  Am.  St  Rep.  29. 

2ShuIters  v.  Johnson,  88  Barb.  80;        5  Bradhurst  v.  Field,  45  N.  Y.  State 

Terpening  v.   Skinner,  30    id.   373;  Rep.  748;  18  N.  Y.  Supp.  535. 
Doe  V.  Provost,  4  Johns.  61.  6  Landers  v.  Cooper,  115  N.  Y.  279. 

3  Weed  v.  London  &  L.  F.  Ins.  Co.,        7  Cromer  v.  Piokney,  3  Barb.  Ch. 

116  N.  Y.  106;  Faulkner  v.  National  466. 

Sailors'  Home,  155  Mass.  458 :  Holmes        8  clay  v.  Field,  138  U.  S.  464. 
v.  Mead,  52  N.  Y.  333;  1  Redf.  on        'Smith  v.  Kimball,  63  N.  H.  606. 
Wills,  613 ;  Webber  v.  Corbett,  L.  R.       ">  Lefevre  v.  Lefevre,  59  N.  Y.  434. 
16  Eq.  515. 
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(11)  When  it  is  shown  that  there  is  no  person  in  existence 
who  fully  corresponds  with  the  description  in  the  will  to  in- 
dicate the  donee,  extrinsic  evidence  is  admissible  to  ascertain 
to  whom  the  designation  points;'  and  proof  may  be  given  of 
the  circumstances  and  habits  of  the  testator,  and  the  state  of 
his  family  at  the  time  he  made  the  will,  in  order  to  ascertain 
the  bearing  and  application  of  the  language  which  he  has  used,' 
and  whether  there  exists  any  person  to  whom  the  whole  de- 
scription given  in  the  will  can  be  with  sufl3cient  certainty 
applied.*  Thus,  extrinsic  evidence  is  admissible  for  the  pur- 
pose of  arriving  at  the  real  intent  of  the  testator  by  identify- 
ing the  person  or  thing  described,  and  to  remove  an  ambiguity 
in  the  description ; '  and  for  that  purpose  evidence  is  compe- 
tent that  the  testator  was  accustomed  to  call  a  person  by  the 
name  used  in  his  will,  which  is  not  the  true  name,  or  even  by 
a  name  which  the  scrivener  mistook  by  similarity  of  sound  for 
that  written  in  the  will,  and  to  which  no  other  person  answers.* 

(12)  Where  a  designation  otherwise  correct  contains  words 
which  are  false  or  inapplicable  to  the  claimant,  the  false  or 
inapplicable  part  may  be  rejected,  if  enough  remains,  in  the 
light  of  competent  extrinsic  evidence,  to  identify  the  donee. 
The  name  may  be  rejected  as  false,  leaving  the  description  to 
control.' 

Mr.  Abbott,  in  his  Trial  Evidence,*  states  the  rule  to  be  this : 

(13)  "Where  there  are  two  claimants  of  the  same  gift,  if 
one  alone  precisely  answers  the  whole  designation  of  the 
will,  extrinsic  evidence  that  the  other  was  intended  is  incom- 
petent.' If  both  precisely  answer  the  whole  designation  and 
indications  of  the  will,  a  latent  ambiguity  or  '  equivocation '  is 
presented  and  may  be  helped  out  by  extrinsic  evidence.  So 
if  neither  precisely  answers  the  designation  and  indications 
in  the  will.  This  happens  not  only  where  there  is  a  legal 
name  which  fits  both,  but  where  there  is  a  description  only, 

1  Smith  V.  Kimball,  62  N.  H.  606 ;        *  2  Phillips'  Ev.  729. 

General  Assembly  Presby.  Church  v.  '  Conally  v.  Pardon,  1  Paige,  291 ; 

Guthrie  (Va.),  6  L.  E.  A,  321.  Wagner's    Appeal,   43  Pa.   St   102; 

2  Morris  v.  Sickley,  133  N.  Y.  456 ;  Price  v.  Paige,  4  Ves.  679. 
Hornebeck  v.   American  Bible  So-  '  Pages  120-150. 

ciety,  3  Sandf.  Ch.  133;  Howard  v.        'Smith  v.  Smith,  1  Edw.'Ch.  191; 
American  Peace  Society,  49  Me.  297.    Ayers  v.  Weed,  16  Conn.  291. 
'  Sturgis  V.  Work,  123  Ind.  134. 
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or  a  name  used  in  common  parlance,  or  a  name  which  fits  one 
claimant  only,  coupled  with  a  description  which  fits  the  other 
only,  or  a  designation  which,  without  rejection  of  some  terms, 
is  false  in  application.^ 

(14)  "To  identify  the  person  or  society  which  the  designa- 
tion in  the  will  intends,  the  extrinsic  evidence  includes  such 
facts  as  the  testator's  knowledge  or  ignorance  of  the  donee  in 
question,  the  fact  that  he  conversed  about  it  before  making 
his  will,^  and  the  fact  that  he  expressed  a  strong  interest  in  it 
in  conversation  or  in  letters.' 

(15)  "  Where  the  subject  of  the  bequest  is  indicated  in  the 
will  by  words  which  do  not  have  a  fixed  legal  meaning,  and 
especially  words  which  refer  to  extrinsic  circumstances — for 
example,  'a  devise  of,'  'the  home  and  garden  I  now  live  in,' 
*  all  my  back  lands,' —  the  meaning  is  to  be  ascertained  by 
evidence  explaining  what  were  the  extrinsic  circumstances  at 
the  time  re'ferred  to  in  the  will.^  For  that  purpose  evidence 
is  admiissible  of  the  declarations  of  the  testator  before  and 
after  making  the  will  showing  his  habit  in  the  use  of  such 
expression,  and  what  property  he  was  accustomed  to  designate 
in  this  way.' 

(16)  "  Where  the  identity  of  the  thing  applies  equally  in  all 
its  parts  to  more  than  one  subject, —  as  where  a  testator  de- 
vises his  manor  of  T.,  and  it  appears  that  he  has  two  such, 
one  of  north  T.  and  one  of  south  T., —  extrinsic  evidence  must 
determine  which  passes;  and  for  this  purpose  the  testator's 
declarations  of  intention  may  be  proved.^  But  where  the 
words  of  the  will  are  not  ambiguous  and  no  latent  ambiguity 
or  'equivocation'  is  produced  by  extrinsic  evidence,  it  is  not 
competent  to  adduce  evidence  of  the  declarations  of  the  tes- 
tator or  his  instructions  to  the  draftsman,  for  the  purpose  of 

'  showing  that  a  different  estate  or  interest  from  that  indicated 
was  intended.' 

1 1  Redf.  on  Wills,  627,  n. ;  Ayers  Stanford    v.    Lyons,    18   Am.    Rep. 

V.  Weed,   16  Conn.   300;  Button  v.  736. 

American  Tract  Soc,  23  Vt.  350.  6  Fitzpatrick  v.  Fitzpatrick,  14  Am. 

'•!  Howard  v.  American  Peace  Soc,  Rep.  538 ;  1  Redf.  on  Wills,  650  and 

49  Me.  298.  584. 

3  Brewster  V.  McCall,  15  Conn.  394.  '  Charter  v.   Otis,   41    Barb.    525; 

iBradish  v.  Yocum,  130  111.  386.  Hill  v.  Felton,  15  Am.  Rep.  643;  47 

"  Ryerss  v.  Wheeler,  23  Wend.  148 ;  Ga.  455 ;  Ordway  v.  Dow,  55  N.  H.  11. 
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(17)  "  Where  it  appears  that  one  to  whom  a  legacy,  ex- 
pressed in  terms  appropriate  to  a  pure  gift,  was  a  creditor  of 
the  testator,  the  court  will  not  presume  that  the  bequest  was 
intended  to  satisfy  the  debt,  if  by  reason  of  the  amount  or 
the  time  of  payment  the  bequest  would  not  be  as  beneficial 
as  ordinary  payment  by  the  estate ;  and  in  such  case  extrinsic 
evidence  that  the  testator  only  intended  to  satisfy  the  debt  is 
not  competent.'  But  where  the  bequest  and  the  debt  are 
such  that  an  equitable  presumption  arises  that  the  bequest 
was  intended  in  satisfaction,  then  extrinsic  evidence,  even  by 
the  declarations  of  the  testator,  is  admissible  to  rebut  the 
presumption.  Where  the  same  sum  is  given  twice  in  the 
same  will  to  the  same  legatee,  the  law  presumes  that  the  lat- 
ter sum  is.  a  mere  repetition;  but  extrinsic  proof  is  competent 
for  the  purpose  of  rebutting  the  presumption.^ 

(18)  "Where  the  language  of  the  will  is  doubtful  as  to 
whether  or  not  legacies  are  charged  on  real  property,  ex- 
trinsic evidence  of  the  situation  of  testator  and  his  property, 
and  the  surrounding  circumstances,  is  competent  to  aid  in 
determining  the  question." ' 

XVII.    ADEMPTION   AND    LAPSING. 

A  legac}^  lapses  when  the  devisee  dies  before  the  testator 
and  there  is  no  other  person  authorized  to  take  under  the 
will;*  and  where  a  parent  bequeathes  property  to  a  child  or 
grandchild,  and  afterwards,  in  his-  life-time,  sells  it,  or  if  a 
father  makes  a  provision  for  a  child  by  his  will,  and  after- 
wards gives  to  such  child,  if  a  daughter,  a  portion  in  mar- 
riage, or,  if  a  son,  a  sum  of  money  to  establish  him  in  busi- 
ness, provided  such  portion  or  sum  be  equal  to  or  greater 
than  the  legacy,  it  will,  in  general,  be  deemed  a  satisfaction  , 
or  ademption  of  the  legacy.'  But  this  presumption  may  be 
overcome  by  evidence  that  such  was  not  the  intention.  This 
is  allowed,  not  to  vary  the  terms  of  the  will,  but  to  establish, 
on  behalf  of  the   claimant,  the  acts  and  interests  of  the  tes- 

1  Phillip  V.  McCombs,  53  N.  Y.  494 ;  3  Dey  v.  Dey,  19  N.  J.  Eq.  137. 

Fort  V.  Gooding,  9  Barb.  371.  *  Sliadden  v.  Hambree,  17  Oreg.  14. 

-  De  Witt  V.  Yates,  10  Johns.  1q6  ;  8  Hine  v.  Hine,  89  Barb.  507 ;  Lang- 

Whyte  V.  Wliyte,  7  Moak's  Eng.  Eep.  don  v.  Astor,  16  N.  Y.  9 ;  Paine  v. 

«73.                                          >  Parsons,  14  Pick.  320. 
17 
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tatoi*.  For  this  purpose  the  declarations  of  the  testator  are 
competent,  both  when  made  at  the  time  of  the  transaction 
and  when  made  before  or  after  it.'^  The  bequest  of  a  certain 
bond  by  a  testator  to  his  wife  is  a  specific  and  not  a  pecun- 
iary or  demonstrative  legacy;  and  its  payment  to  the  tes- 
tator before  his  death  operates  as  an  ademption  or  revocation 
of  the  legac}''.^ 

XVIII.    CITIZENSHIP    AND    ALIENAGE. 

§  43.  In  general. —  Proof  of  the  admission  of  a  territory 
into  the  Union  is  sufficient  proof  that  a  citizen  of  what  had 
been  the  territory  was  a  citizen  of  the  United  States  and  the 
state;'  and  a  record  of  the  order  of  a  competent  court  ad- 
mitting an  alien  to  become  a  citizen,  a  certified  copy  of  such 
order  or  proof  of  birth  from  a  father  who  is  a  citizen  of  the 
United  States,  or  birth  in  this  country  since  1882,  is  sufficient 
proof  of  citizenship.*  And  where  no  record  of  naturalization 
can  be  proved,  evidence  that  a  person  having  the  requisite 
qualifications  to  become  a  citizen  did  in  fact  vote  and  hold 
office  is  sufficient.^  So  alienage  may  be  proved  by  proving 
birth  in  a  foreign  country  from  a  father  not  a  citizen  of  this 
country.  As  to  domicile,  a  person  may  belong  to  several 
places.  The  domicile  of  a  person  sni  juris  is  proved  by  show- 
ing a  residence  at  a  particular  place  accompanied  with  evi- 
dence of  an  intention  to  remain  there  for  a  time  not  limited.' 
A  wife's  domicile  is  proved  by  proving  that  of  her  husband 
if  sui  juris.''  The  domicile  of  a  legitimate  minor  is  proved  by 
proving  the  domicile  of  the  father  while  he  was  living;  after 
his  death,  that  of  the  mother ;  ^  but  it  does  not  follow  any 
change  in  her  domicile  after  remarriage.^  The  domicile  of  an 
illegitimate  minor  is  proved  by  proving  the  domicile  for  the 
time  being  of  its  mother.'"    In  case  of  soldiers,  sailors,  students 

1  Miner  v.  Atherton,  35  Pa.  St  538 ;  Fed.   Rep.   878 ;   Mitchell  v.   United 
Langdon  v.  Astor,  16  N.  Y.  9.  States,  21  Wall.  350. 

2  Humphrey  v.  Robinson,  52  Hun,  '  Whart.  on  Conf.  of  Laws,  §  44. 
200 ;  23  N.  Y.  State  Rep.  38.  8  De  Jarnett  v.  Harper,  45  Mo.  App. 

8  Boyd  V.  Nebraska,  143  U.  S.  135.    415. 

*  Young  V.  Peck,  21  Wend.  389 ;        "  Ludlam  v.  Ludlam,  26  N.  Y.  356 ; 
Ludlam  v.  Ludlam,  26  N.  Y.  363.  Kennedy  v.  Ryall,  67  id.  386. 

6  Boyd  V.  Nebraska,  143  U.  S.  135.       i»  Whart  on  Conf.  of  Laws,  §  37. 

*  United  States  v.  Chong  Sam,  47 
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and  persons  under  restraint,  the  residence  of  his  wife  at  the 
places  where  he  established  her,  or,  if  single,  the  place  where 
he  most  usually  resorted  for  board  in  the  intervals  of  his  re- 
turn, vs,  prhna  faoie  evidence  of  his  domicile.'  In  some  cases 
residence  is  equivalent  to  the  place  of  domicile.^  But  a  man 
may  be  a  resident  in  one  place  and  a  comraorant  in  another 
at  the  same  time.'  Domicile  once  shown  is  presumed  to  con- 
tinue until  a  new  domicile  is  shown  to  be  acquired.  Merely 
abandoning  the  old  abode,  though  without  intent  to  return,, 
does  not  divest  the  domicile.*  To  constitute  the  new  domicile 
two  things  are  necessary :  (1)  Residence  in  the  new  locality,, 
and  (2)  the  intention  to  remain  there,  either  permanently  or 
for  an  indefinite  time.'  The  change  cannot  be  made  except 
factoet  animo:  either  without  the  other  is  insufficient.^ 

? 

XIX.    DEATH  —  PEOOF   OF. 

Death  may  be  proved  by  an  official  registry  of  the  death, 
kept  pursuant  to  statute,  or  by  a  church  or  other  i-egistry  of 
burial.  The  presumption  of  law  is  that  a  person  of  whom 
nothing  is  known  but  that  he  was  living  at  a  certain  time, 
continues  to  liv6,  at  least  until  he  would  have  reached  the  age 
of  one  hundred,  after  which  he  may  be  presumed  to  be  dead.' 
The  legal  presumption  of  life  is  sufficient,  in  the  absence  of  all 
other  evidence,  until  the  lapse  of  seven  years.^  The  presump- 
tion that  death  occurs  at  that  time  fixes  the  rights  dependent 
on  death,  until  evidence  to  the  contrary  appears.' 

1  Graveley  V.  Graveley,  35  S.  C.  1 ;    268;    Mofifett   v.   Hill,   131  III.   239; 
60  Am.  Rep.  478 ;  1  WharU  on  Conf.    Sesraore  v.  United  States,  93  U.  S. 

'  of  Laws,  §§  89-53.  605;  Bangs  v.  Brewster,  111  Mass. 

2  People  V.  Piatt,  117  N.  Y.  159 ;  27    383. 

N.  Y.  State  Rep.  149.  «  Canda  v.  Robbins,  55  Hun,  605 ; 

3  PuUen  V.  Monk,  83  Me.  413 ;  Pen-    38  N.  Y.  State  Rep.  96. 

field  V.  Cheasapeake,  O.  &  S.  W.  E.  'State  v.  Plym  (Minn.),  45  N.  W. 

Co.,  134  U.  S.  351.  Rep.   848 ;   O'Gara  v.   Eisenlohr,   38 

*  Hymen  v.  Schlenker,  44  La.  Ann.  N.  Y.  296 ;  Spriggs  v.  Moale,  38  Md. 
108;  Ayers  v.  Weeks  (N.  H.),  18  Atl.  497. 

Rep.  1108 ;  PHrst  Nat.  Bank  v.  Hal-  « Cone  v.  Dunham,  59  Conn.  145. 

com,   35    CoTin.   357;    Hampden    v.  » Whiting  v.   Nichol,  46  111.  230; 

Levant,  59  Me.  559;    The  Venus,  8  Smith  v.  Knowlton,  11   N.  H.  191. 

Cranch,  353.  And  see  Presumption  of  Death. 

*  Hartford  v.  Champion,  58  Conn. 
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The  presumption  that  a  man  lives  and  cohabits  with  his 
lawful  wife  is  a  disputable  one,'  and  the  burden  of  proof  is  on 
liim  who  asserts  either  marriage  or  the  contrary.^  It  is  pre- 
sumed that  every  competent  couple  who  lived  together  osten- 
sibly in  the  way  of  husband  and  wife  are  such.^  To  prove  the 
■contract  it  is  sufficient  to  prove  an  unconditional  agreement 
■of  marriage  in  the  present,  as  distinguished  from  an  executory 
agreeinent  to  marry,  if  intended  by  the  parties  to  constitute 
them  husband  and  wife,  though  without  solemnization.*  And 
proof  of  cohabitation  is  not  necessary  if  there  be  proof  of 
solemnization.^  But  proof  of  a  contract  ^e?'  verba  dsfuturo  is 
not  enough,  though  followed  by  cohabitation.'  But  from  the 
fact  of  solemnization  assent  is  presumed,  and  any  eye-witness 
may  testify  to  the  contract  or  its  solemnization.'  It  may  be 
also  proved  bj''  a  marriage  certificate,  if  made  evidence  by 
statute,  or  if  it  is  part  of  the,  res  gestm.  It  may  be  also  proved 
by  an  official  registry  kept  pursuant  to  statute,  or  by  the 
registry  kept  by  the  officiating  clergyman,  or  by  the  proper 
officer  of  a  church  or  religious  society,  pursuant  to  his  Anij, 
though  without  requirement  of  statute.*  Cohabitation  and 
repute  is  primary  evidence  of  marriage,'  but  its  force  depends 
on  its  justifying  an  inference  that  a  contract  of  marriage  was 
once  made.  Cohabitation  alone,  however  long  continued,  is 
not  proof  of  marriage :  there  must  be  something  to  show  that 
the  cohabitation  was  matrimonial.'"  But  proof  of  cohabitation 
and  that  the  parties  were  reputed  among  friends  to  be  man  and 
wife  will  suffice,  if  the  reputation  be  a  general  one ;  "  and  dec- 
larations of  either  party  that  they  were  married  is  competent 
against  them,  and  so  are  the  acts  and  conduct  of  the  parties 

1  United  States  v.  Smith,  5  Utah,  6  Cheney  v.  Arnold,  lo  N.  Y.  345. 

273.  But  see  1  Bish.  on  M.  &  D.,  §  351. 

•-•  Brskine  v.  Davis,  25  111.  251.  ^  Fleming  v.  People,  27  N.  Y.  329 ; 

3  Re  Dula's  Succession  (La.  Ann.),  Bissell  v.  Bissell,  55  Barb.  325. 

10  S.  Rep.  406 ;  State  v.  Schweitzer,  8  Maxwell  v.  Chapman,  8  Barb.  579. 

57  Conn.  533 ;  1  Bish.  on  M.  &  D.,  9  1  Bish.  on  M.  &  D.,  g  483. 

§434.  i»Grimmin's    Appeal,    131    Pa.    St. 

4  Cheney  v.  Arnold,  15  N.  Y.  351 ;  199 ;  Coin.  v.  Stromp.  53  id.  132. 
Clayton  v.  Wardwell,  4  id.  231.  n  Hill  v.  Burger,  3  Bradf.  459. 

6Caujolle  V.  Ferrie,  36  Barb.  177. 
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toward  each  other.'  But  they  must  be  reasonably  contempo- 
raneous with  the  cohabitation  and  repute,  so  as  to  characterize 
it.^  The  mere  continuance  of  a  meretricious  cohabitation, 
even  with  matrimonial  repute,  can  never  amount  to  evidence 
of  marriage.' 

XXI.    ISSUE    AND    LEGITIMACY. 

§  a.  Issue. —  A  person  will  be  presumed  to  be  dead  with- 
out issue  after  an  absence  of  eighteen  years  without  any  intel- 
ligence of  him  or  of  any  issue ;  and  one  claiming  by  collateral 
descent  must  show  who  was  the  last  entitled,  and  then  prove 
his  death  without  issue.  Next  prove  all  the  different  links  in 
the  chain  of  descent  which  will  show  that  the  claimant  de- 
scended from  the  same  common  ancestor,  together  with  the 
extinction  of  all  those  lines  of  descent  which  would  take  any 
preference  to  the  claimant.*  He  must  prove  the  marriages, 
births  and  deaths,  and  identity  of  persons  necessary  to  fix  title 
in  himself,  and  the  extinction  of  others  who  would  have,  if  in 
existence,  a  better  title.^  In  the  absence  of  evidence  the  pre- 
sumption is  that  a  person  dying  intestate  left  heirs.'* 

§  45.  Legitimacy. —  A.  person  born  during  the  continuance 
of  a  valid  marriage  between  his  mother  and  any  man,  or  within 
such  time  after  the  dissolution  thereof  and  before  the  celebra- 
tion of  another  valid  marriage  that  his  mother's  husband  could, 
according  to  the  course  of  nature,  have  been  his  father,  is  pre- 
sumed to  be  the  legitimate  child  of  his  mother's  husband." 
Legitimacy  is  a  presumption  of  law  in  the  absence  of  com- 
]ietent  evidence  to  the  contrary;^  and  the  burden  is  on  the 
party  denying  the  legitimacy  of  one  shown  to  have  been  born 
from  a  wife.  A  child  born  during  a  mother's  coverture  is 
presumed  legitimate,  for  if  there  be  a  possibility  of  legitimacy 
the  law  will  not  weigh  against  it  the  doubt.'    Neither  husband 

1  Jones  V.  Gilbert,  135  111.  37.  Foster  v.  Hawley,  8  Hun,  68 ;  Hyde 

2  Gaines  v.  New  Orleans,   6  Wall.     v.  Hyde,  3  Eedf.  509. 
707 ;  Hayes  v.  People,  25  N.  Y.  396 ;        *  Abb.  Tr.  Ev.  85. 

1  Bish.  on  M.  &  D.,  §§  497-506 ;  Matter        s  Emerson  v.  White,  29  N.  H.  491 ; 

of  Taylor,  9  Paige,  611.  Spriggs  v.  Moale,  28  Md.  497. 

3  Grimmin's  Appeal,  131  Pa.  St.  199.        6  Harvey  v.  Thornton,  14  111.  317. 
But  see  1  Bish.  on  M.   &  D.,  §  506;        7  Stephen's  Ev,,  art.  88. 
O'Gara  v.  Eisenlohr,  38  N.  Y.  296;        scaujolle  v.  Ferrie,  33  N.  Y.  105. 

>•  Cross  v.  Cross,  3  Paige,  139. 
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nor  wife  is  competent  either  to  prove  or  disprove  non-access 
or  non-intercourse,  directly  or  indirectly,  even  where  preg- 
nancy precede  marriage.'  But  the  declarations  of  either  are 
competent  after  his  or  her  death  to  prove  legitimacy  or  illegiti- 
mac}'^  in  any  mode  not  involving  the  question  of  access. 

XVII.    HUSBAND   AND    WIFE. 

§  46.  Title  —  Law  of  place. —  The  law  presumes  a  loan 
from  the  mere  fact  of  the  receipt  of  the  wife's  money  by  the 
husband.-  The  title  of  husband  and  wife  to  movables  is  con- 
trolled by  the  law  of  the  place  which  was  their  domicile  at 
the  time  of  the  acquisition;  the  validity  of  their  transactions, 
except  as  to  the  realty,  by  the  law  either  of  the  place  of  the 
transaction,  or  of  the  place  fixed  upon  by  the  contract  for  its 
performance,  or  of  their  domicile  at  the  time  of  the  transac- 
tion.' The  title  to  realty  and  the  validity  of  transactions 
affecting  it  are  controlled  by  the  law  of  the  place  where  the 
realty  is  situated.  The  form  of  the  remedy  and  the  compe- 
tency of  the  evidence  are  governed  by  the  law  of  the  forum.* 
The  law  presumes  that  the  property  in  the  possession  of  the 
husband,  or  husband  and  wife  together,  belongs  to  the  hus- 
band.' So  when  she  has  no  separate  estate,  or  where  she 
purchases  articles  for  family  use,  partly  with  her  own  money 
and  partly  with  his."  But  where  it  is  shown  that  he  received 
the  property  to  his  wife's  use,  or  that  she  had  the  title,  or  that 
it  was  in  her  possession,  the  presumption  is  that  it  is  hers, 
though  realized  by  his  labor  as  her  servant  upon  her  farm,  or 
in  her  business,  or  his  skill  or  ability  as  her  agent  in  the  pur- 
chase and  resale  of  her  property.' 

§  47.  Agency  of  one  for  the  other.— A  wife  has  no  implied 
authority,  while  living  with  her  husband,  to  bind  him  in  mat- 

1 1  Taylor's  Ev.  837.  Mar.  W.,  g  732 ;  Turner  v.  Brown,  6 

i  Re  Wormley's  Estate,  137  Pa-  St  Hun,  331 :  Black  v.  Nease,  37  Pa.  St. 

101.  436. 

3 Reed  v.  Reed,  135  111.  482.  e  Glaim  v.  Younglove, 37  Baib.  480 ; 

■1  Stonemau  v.  Erie  R  Co.,  52  N.  Y.  Kelly  v.  Drew,  13  Allen,  107. 

439.  ^  Re  Wormley's  Estate,  137  Pa.  St. 

5  Bucks  V.  Moore,  36  Mo.  App.  539;  101 ;  Hill  v.  Chamberlain,  30  Mich. 

Stephenson  v.  Felton,  106  N.  C.  114;  423;  Peters  v.  Fowler,  41  Barb.  467; 

Schouler's  Dom.  Rel.   214;   1   Bish.  Albin  v.  Lord,  89  N.  H.  305. 
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ters  not  concerning  their  domestic  afifairs ;  ^  and  the  fact  of 
agency,  whether  of  one  for  the  other,  or  of  a  third  person  for 
either,  is  to  be  proved  like  other  agencies.^  The  marital  re- 
lation raises  no  presumption  of  agency  between  them.'  "When 
the  agency  of  the  wife  is  alleged  against  the  husband  in  mat- 
ters of  a  domestic  nature,  slight  evidence  of  actual  authority  is 
enough;*  but  if  his  agency  is  alleged  against  her  to  divest  her 
of  her  estate,  strict  proof  of  authority  is  required.^ 

§  48.  Wife's  title. —  Where  personal  property  is  found  in 
the  possession  of  a  married  woman  the  presumption  of  law  is 
that  her  possession  is  that  of  her  husband.  The  law  requires 
the  wife  in  each  case  to  rebut  the  presumption  that  whatever 
she  acquires  belongs  to  her  husband  or  is  subject  to  his  con- 
trol." She  must  give  some  evidence  of  her  title  besides  pos- 
session under  the  marital  relation.''  She  may,  however,  prove 
title  by  adverse  possession  against  a  third  person,  although 
her  husband  lived  with  her.^  Evidence  that  the  property 
came  to  her  from  a  third  person,  or  a  bill  of  sale  running  to 
her  individually,  is  prima  facie  evidence  of  her  title.'  She 
may  commence  a  separate  estate  or  business  by  a  purchase  on 
credit.'"  On  the  question  of  title,  the  declarations  of  the  per- 
son who  gave  her  the  money  with  which  she  purchased  the 
property,  and  her  correspondence  with  her  business  agent 
showing  the  source  of  the  fund,  is  competent  as  part  of  the  res 
gestce}^  Declarations  made  by  a  husband  at  the  time  of  giving 
his  wife  money,  as  to  the  purpose  for  which  he  gave  it,  and 
declaratiojis  as  to  the  person  for  whom  he  was  acting,  made 
Avhen  he  received  a  security  in  her  favor,  are  competent  in 

1  Gaffield  v.  Scott,  40  III.  App.  380.        e  Hemelreicli  v.  Carlos,  34  Mo.  App. 

2  Anderson  v.  Shiel  (Tex.),  18  S.  W.     204 ;  3   Bisli.  Mar.  W.,  §  83 ;  Schou- 
Rep.  464 ;  Staker  v.  Begole  (NeU),  51    ler's  Dom.  Eel.  16-20. 

N.  W.  Rep.  468;  Bodine  v.  Killeen,        ^  Smith    v.    Abair,   87    Mich.    62: 
53  N.  Y.  96.  Johnson  v.  Johnson,  73  111.  491. 

3  Hoffman  v.  McFadden,  56  Ark.        8  ciark  v.  Gilbert,  39  Conn.  94 

'  217.  9Aep  V.  Jacobs  (Wyom.),  37  Pac. 

*  Hunt  V.  Hayes  (Vt.),  45  Alb.  L.  J.  Rep.  800;  Wasserman  v.  Willett  (N. 

414.  Y.),  10  Abb.  Pr.  63. 

'  5  Schouler's  Dom.  Rel.  99 ;  Bank  of  i»  3  Bish.  Mar.  W.,  §  87. 

Albion  V.  Burns,  46  N.  Y.  170 ;  Hoff-  "  Hannis  v.  Hazlett,  54  Pa.  St  139 : 

man  v.  Tread  well,  3  S.  C.  (T.  &  C.)  54 ;  Hall  v.  Young,  37  N.  H.  134 ;  Grain 

3  Bish.  -Mar.  W.,  g  407.  v.  Wright,  46  111.  107. 
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favor  of  her  title.^  To  prove  a  gift  by  him  to  her  the  evidence 
must  be  clear .^  A  mere  preponderance  of  proof  is  not  suffi- 
cient as  against  his  creditor.'  The  fact  that  he  allows  her  to 
deal  with  property  as  her  own  which  might  be  his  by  marital 
right  does  not  make  it  her  property.*  Thus,  a  grocery  busi- 
ness purchased  by  a  wife  with  money  saved  by  her,  without 
her  husband's  knowledge,  out  of  the  allowance  made  her  for 
household  expenses,  and  conducted  by  her  in  her  own  name, 
is  liable  for  the  payment  of  her  husband's  debts.'  But  if  he 
borrows  it  of  her,  agreeing  to  repay  it,  the  agreement  is  good, 
and  his  payment  to  her  is  valid  as  against  his  creditors.^  It 
seems  to  be  a  question  of  intent.'  And  where  she  has  a  right 
to  her  property  by  law,  as  if  sole,  his  dealing  with  it  will  be 
presumed  to  be  in  the  character  of  agent  for  her.'  To  show 
that  she  had  a  separate  business,  it  is  not  enough  to  show  an 
isolated  transaction,  nor  several  disconnected  acts,  nor  the' 
rendering  of  domestic  service,  without  evidence  that  it  was 
intended  by  her  and  her  husband  as  a  separate  business.'  The 
rental  of  property  is  not  a  separate  business,  but  the  manage- 
ment of  real  or  personal  property  for  profit  is  a  business.'" 

§  49.  Actions  by  and  against  wife. —  A  wife  may  recover 
for  services  rendered  a  third  person  under  a  contract  made 
through  her  husband  as  manager  of  the  business  of  such  per- 
son;" but  a  contract  by  a  husband  to  pay  his  wife  for  serv- 
ices is  not  enforceable.''^  If  a  married  woman  brings  an  action 
for  injuries  to  her  person  to  recover  damages  for  disqualifica- 

1  Kelly  V.  Campbell,  3  Abb.  Ct.  ^  2  Bish.  Mar.  W.,  §  446 ;  Sehouler's 
App.   Dec.   493 :    1    Bish.   Mar.    W.,     Dom.  Eel.  314. 

§  782.  8  Houston  v.  Clark,  50  N.  H.  482. 

2  Id. ;  Schouler's  Dom.  ReL  243 ;  9  Porter  v.  Dunn,  131  N.  Y.  314 ;  43 
Smith  V.  Abair,  87  Mich.  62;  Rider    N.  Y.  State  Rep.  193. 

T.  Hulse,  24  N.  Y.  373;  Shuttleworth  103  Bish.  Mar.   W.,  §  441;  Cuck  v. 

V.  Winter,  55  id.  639.  Quackenbush,  13  Hun.  107;  Smith  v. 

swells'  Sep.  Prop,  of  M.  W.  387-  Kennedy,  id.  9. 

317.  11  Cornelius  v.  Rieser,  44  N.  Y.  State 

*  Yester  v.  Hochstettler,  4  Wash.  Rep.  491  (1893). 

349.  12  Blaechinska  v.  Howard  M.  &  H. 

5  Aaronson  v.  McCauley,  19  N.  Y.  for  L.  W.,  130  N.  Y.  497  ;  43  N.  Y.  State 
Supp.  690 ;  46  N.  Y.  State  Rep.  564  Rep.  387 ;  Filer  v.  N.  Y.  C.  R  Co.,  4» 
(1893).  N.  Y.  47. 

6  Jaycox  V.  Caldwell,  51  N.  Y.  395; 
Eyder  v.  Hulse,  34  id.  373. 
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tion  to  labor,  etc.,  she  must  show  that  she  has  a  separate 
business,  otherwise  her  husband  is  entitled  to  her  labor.* 
"When  she  asks  to  recover  for  medical  attendance,  nursing, 
etc.,  she  must  show  that  she  paid  thetn  from  her  separate  prop- 
erty.^ Where  a  married  woman  is  sued  for  a  tort,  except  in 
regard  to  her  separate  estate,  she  may  exonerate  herself  by 
showing  that  it  was  committed  by  the  coercion  of  her  hus- 
band. His  direction  is  not  enough ;  nor  is  it  necessary  to  show 
physical  compulsion.  But  she  must  show  the  immediate  pres- 
sure of  authority  and  intimidation.  If  his  presence  is  shown 
his  command  is  presumed.''  The  presumption  of  coercion  is 
open  to  rebuttal.''  The  fact  that  a  wife  lived  with  her  hus- 
band three  years  after  executing  a  deed  of  her  land  under  his 
coercion  and  duress,  without  saying  or  doing  anything  about 
the  matter  during  that  time,  is  not  a  ratification  of  the  deed.'* 
To  charge  her  for  family  necessaries  purchased  by  her  while 
living  with  her  husband,  it  must  appear :  (1)  That  the  goods 
were  suitable  and  necessary.  (2)  That  she  intended  to  charge 
her  estate.     (3)  That  the  credit  was  given  to  her." 

§  50.  Actions  by  and  agkinst  husband. —  The  basis  of  an 
action  by  a  husband  for  the  alienation  of  his  wife's  affections 
is  the  loss  of  the  consortium,  and  not  the  loss  of  her  services ; '' 
and  proof  of  adultery  is  not  essential  to  the  maintenance  of 
an  action.  Where  a  husband  sues  for  his  wife's  services,  her 
admission  of  payment  is  not  generally  competent.'  Evidence 
that  he  knew  of  and  assented  to  purchases  made  by  her 
renders  him  liable  therefor."  Thus,  the  agency  of  the  wife  to 
order,  on  her  husband's  credit,  articles  suitable  for  herself  and 
family,  may  be  inferred  from  her  being  permitted  to  receive 
them  in  his  hquse.'"  But  this  rule  does  not  make  him  liable  for 
goods  purchased  after  she  has  left  him  without  cause,  or 
where  she  has  an  adequate  income  of  her  own  with  which 

1  Barnes  v.   Moore,  86  Mich.  585 ;        *  Thompson  v.  Thompson  (Ind.),  31 
Porter  v.  Dunn,  131  N.  Y.  313 ;  61    N.  E.  Rep.  529. 

Hun,  310 ;  Filer  v.  New  York  Central  6  Wells'  Sep.  Prop,  of  M.  W.  455. 

R  Co.,  49  N.  Y.  47.  '  Adams  v.  Maine,  3  Ind.  App.  232. 

2  Moody  V.  Osgood,  59  Barb.  628.  «  Schouler's  Dom.  Rel.  113. 
J  Com.  V.  Munsey,  112  Mass.  289;  9  2  Bish.  Mar.  W.,  §  82. 

Reeve,  Dom.  Rel.  150.  lo  2  Whart.  Ev.,  §  1256 ;  Ogden  v. 

*  2  Whart.  Ev.,  §  1367.     '  Prentice,  33  Barb.  ICO. 
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she  can  supply  herself.^  And  where  he  shows  that  the  credit 
was  given  against  his  express  orders  to  plaintiff,  the  burden 
is  on  the  plaintiff  to  show  not  only  that  the  things  furnished 
were,  in  their  nature,  suitable  and  necessary,  .but  also  that  the 
husband  neglected  his  duty  to  provide  supplies,  and  therefore 
they  were  needed  in  the  particular  case.^ 

XXIII.    PUBLIC    OFFICEES'. 

§  51.  Title  to  office  —  When  strict  proof  of  is  necessary. 

Though  title  to  an  office  cannot  be  determined  in  a  collateral 
proceeding,  sufficient  inquiry  may  be  made  to  determine 
whether  a  claimant  is  or  is  not  a  mere  intruder.'  .  Where  the 
issue  is  directly  between  the  officer  and  the  public,  whether 
in  an  action  by  the  state,  or  by  or  against  other  public  offi- 
cers, strict  proof  of  title  is  necessary.  Thus,  in  an  action  for 
salary  belonging  to  himself,  an  officer  sues  in  his  individual 
capacity,  and  he  must  prove  his  regular  legal  title,  and  his  cer- 
tificate of  election  is  ovAj  prima  facie  evidence  of  title.*  In  a 
prosecution  on  behalf  of  the  public  for  refusing  to  accept 
office,  or  to  continue  its  exercise,  the  best  evidence  of  appoint- 
ment must  be  produced.^  An  officer  suing  for  property  as  to 
which  his  only  title  is  by  virtue  of  his  office  must  show  a 
legal  title  to  the  office.''  And  to  charge  him  with  responsi- 
bility for  a  deputy  or  other  subordinate,  the  appointment 
must  be  shown,  or  that  the  latter  acted  as  such  with  his 
knowledge  and  assent.'  In  such  cases  the  certificate  of  elec- 
tion or  commission  coming  from  the  proper  source  is  prima 
facie  evidence  of  the  party's  right  to  the  office;  but  its  exist- 
■ence  is  not  essential  unless  made  so  by  statute.*  In  other 
•cases  proof  of  an  oral  appointment  is  sufficient.''  If  the  stat- 
ute requires  a  written  oath  to  be  filed,  the  taking  of  the  oath 
cannot  be  proved  in  any  other  manner  than  by  the  original 

'  Hunt  V.  Hayes  (Vt),  45  Alb.  L.  J.  6  People  ex  rel.  Henry  v.  Nostrand, 

414.  46  N.  Y.  375. 

i  Keller  v.  Phillips,  39  N.  Y.  851.  ■  Sprague  v.  Brown,  40  Wis.  612; 

3  United   States  v.   Alexander,   46  Curtis  v.  Fay,  37  Barb.  64. 

Fed.  Rep.  728.  s  People  ex  rel.  Babcock  v.  Murray, 

4  Dolan  V.  Mayor,  etc.,  68  N.  Y.  278 ;     5  Hun,  43. 

State  V.  Smith,  17  R  I.  415.  SHoke  v.  Field,  19  Am.  Eep.  58. 

sBentley  v.  Phelps,  27  Barb.  524. 
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or  a  certified  copy  thereof.  Neither  the  appointment  of  a 
deputy  nor  his  relation  to  his  principal  can  be  proved  merely 
by  his  acts,  or  his  testimony  that  he  acted  as  such.^ 

§  52.  When  strict  proof  of  not  necessary. —  {a)  As  a  gen- 
eral rule,  proof  that  a- person  acted  as  a  certain  oflBcer  is  con- 
clusive of  the  creation  of  the  office  as  well  as  of  his  election 
or  appointment.^  And  in  actions  against  public  officers  it  is 
sufficient  in  most  cases  to  show  either  (1)  that  he  was  an 
o&cev  de  facto,  that  is,  that  he  acted  as  such,  with  color  of 
title ;  or  (2)  that  he  assumed  to  act  as  such  in  the  transaction 
in  question,  without  color  of  title.'  This  is  sufficient  and  con- 
clusive on  an  issue  between  third  persons,  or  between  them 
and  the  officer,  or  between  them  and  the  public.''  But  a  mere 
intruder  who,  without  color  of  authority,  simply  assumes  to 
act  as  an  officer,  is  not  an  officer  ih  facto,  where  the  public 
know  or  ought  to  know  that  he  is  an  us"urper,  and  his  acts 
are  absolutely  void  for  all  purposes.'' 

(b)  Where  an  officer  sues  by  virtue  of  a  process  issued  t,o  him, 
possession  under  it  sufficiently  proves  his  authority,  if  fair  on 
its  face,  and  he  need  not  prove  the  judgment  or  order  on  i 
which  it  was  issued."  And  when  the  officer  is  sued,  the  pro- 
cess, if  fair  on  its  face,  is  a  protection;  and  it  is  not  necessary 
for  him  to  git'e  other  evidence  of  jurisdiction  of  the  person 
than  the  production  of  the  process." 

(c)  A  contract  made  by  a  public  officer  within  the  scope  of 
his  authority  is  presumed  to  have  been  made  in  his  official 
capacity.^  But  the  government  is  not  bound  by  the  act  of 
its  officer,  unless  it  appear  that  he  acted  within  the  scope  of 
his  authority,  or  was  employed,  in  his  capacity  as  a  public 
officer,  to  do  the  act  for  it."  The  officer  is  not  personally 
liable  if  he  acted  in  good  faith  and  within  his  instructions.*" 

1  Curtis  V.  Fay,  37  Barb,  67.  6  Clearwater  v.  Brill,  63  N.  Y.  627. 

2  North  V.  People,  138  111.  81.  '  Chagery  v.  Jenkins,  5  N.  Y.  376 ; 

3  Wilcox  V.  Smith,  5  Wend.  231 ;  1  Russell  v.  Hubbard,    6    Barb.    654  ; 
Green!.  Et.,  §  93.  Leaohman  v.  Bougberty,  81  III.  324. 

estate  V.   Lewis,   107   N.   C.  967;        sparks  v.  Ross,  11   How.   (U.  S.) 

State  r.  Geer,  48  Kan.  752 ;  Manning  362. 

V.  Weeks,  139  U.S.  504;  State  V.  Car-        9  Whiteside  v.   United    States,   93 

roll,  9  Am.  Rep.  409.  U,  S.  347. 

5  Van  Ai-minge  v.  Taylor,  108  N.  0.       w  Hall  t.  Lauderdale,  46  N.  Y^.  70. 
196. 
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{d)  In  an  action  by  a  public  officer  founded  on  his  official 
acts,  his  own  return,  if  filed  in  the  proper  office,  is  compe- 
tent ^rM««  ,/«c2e  evidence  in  his  favor.'  In  a  private  action 
against  an  alleged  officer,  parol  evidence  of  his  official  char- 
acter is  admissible  notvi'ithstanding  there  is  a  record.^  That 
he  assumed  to  act  as  such  officer  in  the  matter  is  sufficient 
against  him  as  an  estoppel.' 

(<-)  An  officer  is  presumed  to  have  done  his  duty  until  the 
contrary  is  proved ;  and  the  burden  of  proving  affirmatively'' 
a  breach  of  official  dutj'  is  upon  the  plaintiff,  who  must  show 
every  fact  necessary  to  constitute  such  breach.* 

(/■)  The  return  of  an  officer  is  conclusive  as  to  his  acts 
stated  in  it  within  the  scope  of  his  duty,  as  against  him  and 
those  claiming  in  privity  with  him,  as  evidence  in  favor  of 
parties  who  claim  an  interest  or  right  under  the  return;  and 
neither  the  officer  nor  his  deputy  can  testify  in  contradiction 
of  it.^  But  he  can  show  an}^  facts  relevant  to  his  defense 
■which  are  not  included  in  nor  contradicted  by  his  return.^ 

{g)  Where  a  return  is  put  in  evidence  by  the  officer  himself 
in  his  own  defense,  it  is  not  conclusive  in  his  favor.  In  no 
case  is  it  evidence  in  his  favor  of  matters  stated  as  an  excuse 
for  non-performance  of  such  official  acts  as  he  is  by  it  re- 
quired to  perform.'  The  return  is  only  conclusive  against  the 
officer  when  it  is  filed  in  the  office  from  which  it  was  issued. 
Prior  to  such  filing  it  is  competent  against  him  as  an  admis- 
sion, and,  if  made  in  pursuance  of  duty,  is  competent  in  his 
favor.'  If  defendant,  justifying  as  an  officer,  produces  the- 
record  of  his  appointment  by  an  authority  having  apparent 
jurisdiction,  this  is  conclusive."  He  need  not  prove  that  the 
appointing  power  was  dejure}'^ 

1  Cornell  v.  Cook,  7  Cow.  310.  "  Freeman  on  Ex.,  §g  364-3G6. 

2 North  V.  People,  139  111.  81;  Dean  'Browning  v.   Hauford,  5  Denio,, 

V.  Gridley,  10  Wend.  234.  586. 

3 1  Gregnl.  Ev.,  §  807.  s  Nelson  v.  Cook,  19  111.  440 ;  Bech- 

«  Hartwell  v.  Root,  19  Johns.  345 ;  stein  v.  Sammis,  10  Hun,  585. 

Craig  V.  Adair,  22  Ga.  373 ;  Wilkes  v.  9  State  ex  rel.  Leonard  v.  Sweet,  27 

Dinsman,  7  How.  (U.  S.)  130.  La.  Ann.  541. 

5  Sheldon  v.  Payne,  7  N.  Y.   453 ;  lo  Stevens  v.   Newcomb,   4   Denio, 

Armstrong  v.  Garrovv,  6  Cow.  465.  437. 
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XXIV.    PAKTNEKS    AND    JOINT   CONTEACTOES. 

§  53.  Joint  contractors. —  In  New  York  an  admission  made 
by  one  joint  promisor,  although  acted  on  by  a  third  person, 
does  not  estop  the  other  promisor,  for  simple  joint  contractors 
are  not,  like  partners,  held  to  be  agents  for  eachother.^  And 
two  or  more  parties,  each  of  whom  acts  for  himself  in  pro- 
ducing a  result  injurious  to  another,  are  not  jointly  liable  for 
the  injury."  But  in  some  of  the  states  the  rule  is  that,  where 
several  persons  are  jointly  interested  in  the  subject-matter 
of  the  suit,  the  admissions  of  any  one  of  these  persons  are 
receivable  against  himself  and  fellows,  whether  they  be  all 
jointly  suing  or  sued,  or  whether  an  action  be  brought  in 
favor  of  or  against  one  or  more  of  them  separately,  provided 
the  admissions  relate  to  the  subject-matter  in  dispute,  and  be 
made  by  the  declarant  in  his  character  of  a  person  jointly  in- 
terested with  the  party  against  whom  the  evidence  is  ten- 
dered.' As  a  part  of  the  res  gestae,  joint  possession  alone  may 
be  sufficient  to  admit  evidence  of  the  separate  contempo- 
raneous declaration  of  either  possessor,  as  characterizing  the 
joint  possession.*  The  connection  between  parties  which  ren- 
ders the  declarations  of  one  competent  against  the  other  can- 
not be  proved  by  the  declaration  itself,  but  it  must  be  sepa- 
rately proved,  as  the  foundation  for  admitting  the  declaration. 
It  is  in  the  discretion  of  the  trial  court  to  allow  a  declaration 
to  be  proved  first  on  the  promise  to  connect  it  afterwards."' 
It  seems,  however,  that  the  question  of  connection  is  a  pre- 
liminary question  for  the  court.* 

§  54.  Partners  —  Proof  of  partnership. —  (1)  Actual  part- 
nership is  the  creature  of  agreement.  Without  some  evidence 
of  the  partnership  agreement,  no  partnership  in  fact  can  be 
found  to  exist."  And  though  the  same  strictness  of  proof  is 
not  required  to  charge  defendants  as  partners  as  is  required 
to  establish  the  partnership  of  persons  bringing  an  action,  its 

3  Lewis  V.  Woodworth,  2  N.  Y.  513 ;  »  1  Tayl.  Ey  655,  §  674. 

Shoemaker  v.  Benedict,  11   id.  176.  *  Dawson  v.  Callaway,  18  Ga.  373. 

But  see  Newman  v.  Stuckey,  57  Hun,  s  Place  v.  Minister,  65  N.  Y.  89. 

589;  88  N.  Y.  State  Rep.  870.  « Jones  t.  Hurlburt,  39  Barb.  403, 

2  Miller  v.  Highland  Ditch  Co.,  87  ^EobiDsou  v.  Hope,  103  Mo.  410, 
Cal.  430. 
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existence  cannot  be  est.ablished  by  such  indefinite  secondary- 
evidence  as  general  reputation,  circumstances,  etc' 

(2)  A  partnership  may  be  proved  b}'  the  testimony  of  a. 
partner,  or  by  that  of  a  witness  who  has  done  business  with 
them  or  for  them ;  and  a  witness  who  knows  that  they  have 
done  business  as  such,  at  the  time  in  question  or  other  times 
reasonably  proximate,  may  testify  directly  to  the  fact  that 
they  were  partners,  subject,  of  course,  to  ci'oss-examination 
as  to  the  details.^  And  it  is  competent  to  show  that  one  part- 
ner introduced  the  other  to  the  witness  as  his  partner.' 

(3)  If  a  written  contract  sued  on  runs  to  the  plaintiffs  in 
a  firm  style,  its  yjroduction  is  sufficient  evidence  of  the  exist- 
ence of  a  partnership  as  against  defendants  who  have  signed 
it/  But  it  is  different  where  the  copartners  are  defendants. 
The  names  of  the  members  must  be  proved,  but  slight  evidence 
is  enough.''  The  existence  of  the  firm  may  be  inferred  from 
the  agreement  of  dissolution,"  even  in  transactions  as  to  real 
property." 

(4)  It  is  sufficient  to  show  that  a  person  held  himself  out 
or  suffered  himself  to  be  held  out  to  the  world  as  a  partner;' 
as  that  hand-bills  bearing  their  names  as  partners  were  cir- 
culated by  the  defendant,  or  that  the  knowledge  that  they 
were  so  circulated  came  to  the  defendant."  But  it  must  ap- 
pear that  the  holding  out  was  done  by  the  defendant  or  by 
his  consent,  and  it  must  have  been  known  by  the  person  seek- 
ing to  avail  himself  of  it.'" 

(5)  PlaintiflF's  allegation  that  defendants  were  partners  is 
conclusive  on  them  so  far  as  to  render  evidence  of  the  admis- 
sions and  declarations  of  either  of  them,  made  while  they  sus- 
tained the  relation,  competent  against  all."  Where  a  plaintiff 
deals  with  a  firm  on  the  faith  that  a  person  is  a  partner 
thereof,  he  will  be  liable  to  such  party,  though  having  no  in- 

1  Cooper  V.  Wood,  1  Colo.  App.  101  '  Chester  v.  Dickersou,  54  N.  Y.  1- 

-'  Gilbert  v.  Whidden,  ao  Me.  368 ;  « Elmira  Iron  &  S.  Rolling  kill  Co. 

Grew  V.  Walker,  17  Ala.  824  v.  Harris,  124  N.  Y.  280 ;  Willis  v. 

3  Gilbert  v.  Whidden,  20  Me.  368.  Rector,  50  Fed.  Rep.  684. 

*  McGregor  v.  Cleveland,  5  Wend.  » Bennett  v.  Holmes,  32  Ind.   108 ; 

475 ;  Meyers  v.  Boyd,  44  Mo.  App.  378.  Penu  v.  Kearney,  21  La.  Ann.  21. 

5  Widdefield  v.  Widdefield,  33  Pa.  "  Seabury  v.  Bolles,  52  N.  J.  L.  413. . 
St  92.  11  Atherton  v.  Tiltbn,  44  N.  H.  452. 

6  Emerson  v.  Parsons,  46  N.  Y.  560. 
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terest,  if  he  allowed  his  name,  to  be  held  out  as  such ;  and  a, 
general  holding  out  is  enough  to  raise  a  legal  presumption  of 
partnership,  irrespective  of  whether  the  representation  was- 
brought  to  the  dealer's  notice.' 

(6)  To  charge  a  dormant  partner  with  the  others,  the  knowl- 
edge or  ignorance  of  those  dealing  with  the  firm  that  he  was 
such  is  wholly  immaterial.  It  is  enough  to  prove  that  he  was 
actually  a  partner.  But  a  dormant  partner  need  not  give  no- 
tice of  his  withdrawal  from  a  partnership  in  order  to  relieve 
himself  from  liability  for  subsequent  transactions  of  the  firm.^ 
"Where  defendants  represented  or  conducted  themselves  as^ 
partners,  and  were  trusted  as  such  in  the  dealing  in  question, 
or  the  one  whose  relation  is  contested  did  so,  this  is  conclusive.' 

(7)  Where  there  is  prima  facie  evidence  of  the  partnership,, 
or  that  others  were  partners  with  the  declarant,  his  admis- 
sions and  declarations  are  competent  as  against  any  one  of  his 
copartners,  whether  litigating  the  case,  or  not  appearing  or 
not  even  served,  whether  made  to  the  plaintiff  or  to  a  third 
person,  and  whether  made  at  or  after  the  transaction  in  suit,. 
or  within  a  reasonable  time  before  it.* 

§  65.  Partners  —  How  far  liable. —  (a)  To  charge  one  as  a 
partner  he  must  be  shown  either  to  have  been  a  member  when 
the  contract  sued  on  was  made  or  the  tort  committed,  or  that 
he  had  assumed  the  prior  liabilities.  It  is  not  sufficient  that 
the  person  seeking  to  charge  him  as  such  supposed  him  to  be 
a  partner.''  It  is  competent  to  show  its  existence  prior  or 
subsequent  to  the  time  of  the  transaction  in  suit,  if  within  a 
reasonable  period."  The  commencement  of  the  agency  or 
holding  out  is  prima  facie  evidence  of  the  commencement  of 
the  partnership.' 

(5)  The  presumption  of  law  is  that  an  incoming  partner  does 

lElmira  Iron  &  S.  Rolling  Mill  Co.  120  N.  Y.  298;  Kelly  v.  Scott,  49  N. 

V.  Harris,  35  N.  Y.  -State  Rep.  343;  Y.  601;  Hicks  v.  Cram,  17  Vt  449. 

Poillon  V.  Secor,  61  N.  Y.  456.  *  Grafton  Bank  v.  Moore,  14  N.  H. 

2  Elmira  Iron  &  S.  Rolling  Mill  Co.  145 ;  Bennett  v.  Holmes,  33  Ind.  108 ; 

T.  Harris,  124  N.  Y.  280 ;  35  N.  Y.  Smith  v.  Collins,  115  Mass.  388. 

State  Rep.  343;  Hefifner  v.  Palmer,  5  Lincoln  v.  Craig,  16  R.  1. 18;  Cole 

67  III.  161 ;  Teller  v.  Patten,  20  How.  v.  Butler,  24  Mo.  App.  76 ;  Fuller  v.. 

(U.  S.)  125.  Rowe,  57  N.  Y.  33. 

^Meriden  Nat.  Bank  v.  Gallaudet,  ^Fleshman  v.  Collier,  47  Ga.  353. 

7  Burns  v.  Rowland,  40  Barb.  368, 
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not  assume  liability  for  the  outstanding  debts  of  the  partner- 
ship. But  if  the  new  firm  takes  the  assets  and  continues  the 
business  in  the  same  place,  slight  evidence  is  suiRcient  to  war- 
rant the  presumption  that  it  has  assumed  the  liabilities  of  the 
old  firm.' 

(c)  An  act  of  one  partner  within  the  scope  of  the  firm  business, 
or  incidental  thereto,  done  in  the  firm  name,  and  not  requir- 
ing a  seal,  is  binding  upon  all  the  partners;^  and  proof  of  the 
existence  of  the  partnership  is  sufiicient  evidence  of  authority.' 
And  to  show  the  scope  of  the  business,  evidence  of  the  pre-- 
vious  dealings,  the  acts  of  the  partners,  and  of  the  common 
usual  dealings  of  persons  engaged  in  the  same  trade  or  busi- 
ness at  the  same  locality,  is  competent.*  But  the  declarations 
of  one  partner  as  to  authority,  or  the  scope  of  business,  are  not 
competent  as  against  the  other  partners.'  But  upon  the  ques- 
tion as  to  whom  credit  was  given,  where  the  partnership  has 
been  shown,  and  the  act  not  be3'ond  its  scope,  the  declaration 
of  any  partner,  made  at  the  time  of  the  transaction,  or  during 
the  continuance  of  the  partnership  relation,  is  competent  to 
show  that  the  act  was  done  on  behalf  of  the  partnership.  It 
is  enough  prima  facie  to  show  that  the  transaction  was  in  the 
firm  name.'' 

(d)  A  sealed  instrument  executed  in  the  name  of  a  firm  by 
one  of  its  members  without  the  proper  authority,  where  a 
seal  is  necessary,  is  the  deed  of  such  member  only,  and  he 
alone  is  bound  by  it.'  But  if  the  seal  is  unnecessary,  the  act 
will  bind  the  firm  as  a  simple  contract,  and  the  seal  may  be 
rejected.' 

(e)  The  deed  of  a  firm  may  be  ratified  by  parol.'  And  the 
ratification  of  an  act  done  by  one  partner  beyond  the  scope 

1  Riukards  v.  Hene,  30  Neb.  259 ;  bins  (S.  D.),  48  N.  W.  Eep.  833 ;  Bank 
Show  V.  McGregor,  105  Mass.  96.  of  Commerce  v.  Mayer,  43  La.  Ann. 

2  Goodman  v.  Goetz,  36  N.  Y.  State  1031 ;  Elliot  v.  Dudley,  19  Barb.  836. 
Rep.  731;  Eldridge  v.  Horgreaves,  30  6  stock  well  v.  Dillingham,  50  Me. 
Neb.  638.  443.     ' 

^Sraitli  V.  Collins,  115  Mass.  388.  '  Schraetz  v.  Schreeve,  1  Am.  Rep. 

*  North  Star  Boot  &  S.  Co.  v.  Steb-  439 ;  Gibson  v.  Warden,  14  Wall.  844. 

bins  (S.  D.),  48  N.  W.  Rep.  838;  Story  SHaskinson  v.  Elliott,  63  Pa.  St. 

on  Part.  303 ;  Clayton  v.  Hardy,  37  293 ;  Mason  v,  Breslin,  40  How.  Pr. 

Mo.  536.  (N.  Y.)  486. 

6  North  Star  Boot  &  S.  Co.  v.  Steb-  »  Story  on  Part.  214 
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of  his  authority  may  be  inferred  from  circumstances.'  But 
knowledge  of  the  act  of  the  partner,  without  knowledge  of 
the  facts  making  the  act  a  fraud  on  them,  is  not  enough ;  so 
silence  and  inaction  under  full  knowledge  is  not  enough,  un- 
less made  so  by  being  known  to  and  acted  on  by  the  other 
party .^  But  ignorance  or  innocence  is  no  defense  to  fraud  or 
deceit  committed  by  one  partner  in  a  transaction  in  the 
course  of  the  partnership  business.'  Though  it  is  otherwise 
if  the  act  was  wholly  foreign  to  the  business,  j'^et  if  the  act 
was  incidental  to  the  exercise  of  an  implied  power,  the  re- 
ceipt of  the  benefits  of  it,  with  knowledge  of  the  facts,  is 
conclusive  against  them.* 

§  56.  Dissolution  —  Eifect  of. —  Partners  are  not  agents  of 
each  other  in  transactions  relating  to  the  dissolution  of  the 
firm."  And  as  a  general  rule,  the  agency  of  partners  for  each 
other  terminates  with  dissolution,  and  in  the  absence  of  spe- 
cial authority  or  ratification  no  executory  contract  or  prom- 
ise by  one  after  dissolution  binds  the  other.'  But  the  collec- 
tion of  debts  and  the  disposal  of  assets  by  either  general 
partner,  after  dissolution,  are  valid  as  against  the  others  in 
favor  of  third  persons.'  Except  in  case  of  dissolution  caused 
by  death,  bankruptcy  or  war,  one  who  defends  on  the  ground 
of  dissolution  must  prove  the  dissolution,  and  notice  thereof 
to  the  other  party .^  But  it  is  different  where  the  retiring 
partner's  name  was  never  used,  and  the  plaintiff  never  knew 
of  his  connection  with  the  firm,  and  he  ceased  to  be  a  partner 
before  the  transaction.'  No  notice  of  dissolution  is  necessarj'' 
as  to  those  who  at  or  before  the  time  of  their  transaction  did 
not  know  of  the  existence  of  the  partnership,^"  as  against 
those  who  had  previous  knowledge  of  the  partnership  but 

1  Hayes  v.  Baxter,  65  Barb.  181.  Rep.  413 ;  Thompson  t,  Eowman,  6 

2  Elliott  V.  Dudley,  19  Barb.  336.         Wall.  316. 

i  Chester  v.  Dickinson,  54  N.  Y.  1 ;  '  Lutterloh  v.   McHhenny  Co.,  74 

Stockwell  V.  United  States,  13  Wall.  Tex.  78 ;  Eobbins  v.  Fuller,  24  N.  Y. 

531.  570. 

■»  Murray  V.  Binninger,  8  Abb.  Ct.  « Ellison  v.  Sexton,  105  N.  C.  356; 

App.  Dec.  336.  Wade  on  Notice,  284. 

sSummerlotV.  Hamilton,  131  Ind.  'Elmira  Iron,  etc.   &  S.   Rolling 

87.  Mill  Co.  V.  Harris,  124  N,  Y.  380; 

s  Peyser  v.  Myera,  45  N.  Y.  State  Phillips  v.  Nash,  47  Ga.  218. 
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w  Knaus  v.  Dudgeon,  110  Ma  58. 
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had  not  previously  given  them  credit.  But  as  a  general  rule 
constructive  or  implied  notice  is  necessary  as  to  all  persons 
having  no  previous  dealings  with  a  partnership.'  Any  notice 
of  dissolution  given  to  all  who  had  previously  dealt  with  the 
firm  is  sufficient.  So  is  the  proper  change  of  the  firm  name.^ 
So  is  a  notice  by  advertisement  in  a  newspaper,  or  any  other 
notice  which  puts  the  public  on  guard.'  But  as  against  those 
who  had  given  them  credit  in  previous  dealings,  there  must  be 
evidence  of  actual  notice,  or  something  tantamount  thereto.* 

1  Joseph  V.  Southwork  F.  &  M.  Co.  12  N.  Y.  283 ;  Lovejoy  v.  Spaflford, 
(Ala.),  10  S.  Eep.  337.  93  U.  S.  430. 

2  Kehoe  v.  Corville,  84  Iowa,  415.  *  Austin  v.  Holland,  69  N.  Y.  571 ; 

3  Hunt  V.  Colorado  Mill  &  E  Co.,  Deering  v.  Flanders,  48  N.  H.  225 ; 
1  Colo.  App.  120 ;  Clapp  v.  Rogers,  Wade  on  Notice,   220 ;  Kennedy  v. 

Atwater,  77  Pa.  St.  34. 
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I.   OF   HEAESAT   EVIDENCE. 

§  1.  In  general. —  It  is  a  general  rule  that  hearsay  evidence 
i.s  not  admissible  to  establish  any  specific  fact  which,  in  its 
nature,  is  capable  of  being  proved  by  witnesses  who  speak 
from  their  own  knowledge ;  •  or,  in  other  words,  that  evidence, 
whether  written  or  spoken,  which  does  not  derive  its  credi- 
bility solely  from  the  credit  due  to  the  witness  himself,  but 
rests  in  part  upon  the  veracity  and  competency  of  some  other 
person  from  whom  the  witness  received  the  information,  is 
not  admissible  to  establish  a  substantive  fact.'    And  this  is 


'  Snodgrass  v.  Caldwell,  90  Ala. 
319 ;  Bridgraan  v.  Corey.  63  Vt.  1 ; 
Titterington  v.  Trees,  78  Tex.  567; 
Abel  V.  State,  90  Ala.  681. 


2  Griswold    v.   Burrows,   60   Hun, 
558;  39  N.  Y.  State  Rep.  768. 
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the  rule  although  the  matter  sought  to  be  proved  was,  at  the 
time  it  was  made,  against  the  interest  of  the  person  making 
it,  and  although  no  other  evidence  can  possibly  be  obtained ; ' 
as,  where  it  is  the  declaration  of  a  person  who  was  the  only 
eye-witness  and  who  keeps  out  of  the  way  to  avoid  being 
subpoenaed.^  The  reason  of  the  rule  is,  that  such  evidence 
requires  credit  to  be  given  to  the  statement  of  a  person  who 
is  not  under  the  obligation  of  an  oath  or  any  of  the  ordi- 
nary tests  for  ascertaining  the  truth  of  the  statement.'  The 
above  rule  is  subject  to  many  exceptions  which  are  as  well 
established  as  the  rule  itself.  These  exceptions  are  mainly 
embraced  under  the  following  heads:  (1)  Admissions  by  par- 
ties in  interest.  (2)  Pedigree.  (3)  Boundaries.  (4)  Dying 
declarations.  (5)  Relating  to  matters  of  general  public  con- 
cern. (6)  Declarations  or  entries  made  in  the  course  of  office 
or  business.  (7)  Ancient  possession.  (8)  Declarations  against 
interest  by  person  deceased.  (9)  Testimony  given  by  a  wit- 
ness on  a  former  trial,  since  deceased.* 

§2.  Hearsay  —  What  is  —  When  adniissMe. —  The  term 
"  hearsay  "  is  used  to  denote  that  kind  of  evidence  which  does 
not  derive  its  value  solely  from  the  credit  to  be  given  to  the 
witness  himself,  but  rests  also,  in  part,  on  the  veracity  and 
competency  of  some  other  person.'  Thus,  testimony  of  a  wit- 
ness as  to  what  he  has  been  told,  but  who  knows  nothing  per- 
sonally, is  mere  hearsay ;  *  as,  the  testimony  of  a  physician,  that 
other  'physicians  concurred  with  him  in  his  opinion,  is  hearsaj'.' 
So  testimony  of  plaintiff,  in  an  action  for  breach  of  promise, 
that  she  had  heard  that  defendant  was  very  rich.^  It  does  not 
follow,  because  the  writing  or  words  in  question  are  those  of 
a  third  person  not  under  oath,  that  therefore  they  are  to  be 
considered  as  hearsay.  Thus,  where  the  question  is  whether 
the  party  acted  wisely,  prudently  or  in  good-  faith,  the  in- 

1  Colle  V.  MoDaniel,  33  Mo.   863 ;        *1  Greenl.  Ev.,  §  127. 

Bailey  v.  Wood,  24  Ga.  164;  Gordon  6  state  v.  Ah  Lee,  18  Oreg.  540;  1 

V.  Bowers,  16  Pa.  St.  226.  Phil.  Ev.  185. 

2  Woodward  v.  Paine,  15  Johns.  6  Crockett  v.  Althouse,  85  Mo.  App 
493.  404. 

s  Stevens  v.  Vrooman,  16  N.  Y.  381 ;  '  Hnssey  v.  State,  87  Ala.  121. 

Cotrell  V.  Com.,  13  Ky.  L.  Rep.  806;  STotten  v.   Read,   33  N.  Y.  State 

Mobile  &  O.  R.   Co.  v.   George,  94  Rep,  46, 
Ala.  199. 


HEARSAY   EVIDENCE  277 

formation  on  which  he  acted,  whether  true  or  false,  is  original 
and  material  evidence.  So  are  replies  given  to  inquiries  made 
at  the  residence  of  an  absent  witness,  and  all  other  communi- 
cations, whenever  the  fact  that  such  communication  was  made, 
and  not  its  truth  or  falsity,  is  the  point  in  controversy.^  Evi- 
dence of  general  reputation,  reputed  ownership,  public  rumor, 
general  notoriety,  and  the  like,  though  composed  of  the  speech 
of  third  persons  not  under  oath,  is  original  evidence  and  not 
hearsay.  But  hearsay  evidence,  though  it  may  tend  to  prove 
good  faith  in  the  transaction  which  is  the  subject-matter  of 
the  suit,  is  not  competent  for  any  purpose;^  as  that  a  debtor 
has  left  the  state.'  So  the  reputed  influence  of  one  man  over 
another.*  So  testamentary  capacity  cannot  be  proved  by 
rumors.*  The  declarations  of  a  deceased  person  are  admissible 
only  as  to  those  things  to  which  he  could  testify  if  sworn  in 
the  case,  and  should  state  facts  and  not  conclusions."  But  the 
fact  that  declarations,  if  true,  would  bear  upon  the  rights  of 
third  persons,  cannot  exclude  them  if  otherwise  competent.' 

II.    MATTERS   OF   PUBLIC    AND   GENERAL   INTEREST. 

§3.  Public  interest — What  is. —  Declarations  are  gener- 
ally deemed  to  be  competent  when  they  relate  to  the  exist- 
ence of  any  public  or  general  rights  or  custom,  or  matter  of 
public  or  general  interest.  Hearsay  evidence  is  admissible  as 
to  questions  relating  to  matters  of  public  and  general  interest.' 
The  term  "  interest "  means  pecuniary  interest,  and  the  grounds 
of  admissibility  are,  that  as  the  origin  of  such  rights  are  gen- 
erally ancient  and  obscure  they  are  usually  incapable  of  direct 
proof,  and  because,  as  to  local  matters,  all  persons  living  in 
the  neighborhood  and  interested  in  them  are  likely  to  be  con- 
versant, and  thus  a  trustworthy  reputation  may  arise  from 
the  concurrence  of  many  unconnected  with  each  other  and 
interested  in  investigating  the  truth.' 

1 1  Greenl.  Ev.,  §§  98,  99;  Hill  v.  Rep.  74;  State  v.  Elkins  (Mo.),  14  S. 

North,  34  Vt  604.  W.  Rep.  116. 

2  De  Ford  v.  Orvis,  42  Kan.  303.  '  Jacobs  v.  Callaghan,  57  Mich.  11. 

3  Tucker  v.  Wilkins,  105  N.  C.  273.  8  Weeks  v.  Sparke,  1  M.  &  S.  690 ; 
*  State  V.  Evans.  33  W.  Va.  417.  Morewood  v.  Wood,  14  East,  839. 

5  Thompson  v.  Ish,  99  Mo.  160.  '1  Greenl.  Ev.,  §  128;  Rex  v.  Bed- 

6  Egan  V.  Green  (Mich.),  45  N.  W.    fordshire,  4  E.  &  B,  541. 
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§  4.  Public  and  general  —  Distinction  between. —  A  right 
is  public  if  it  is  common  to  ali  citizens ;  and  declarations  as  to 
public  rights,  if  they  were  made  before  the  question  in  rela- 
tion to  which  they  are  to  be  proved  has  arisen,  are  competent, 
whoever  made  them.'  Mr.  Greeuleaf  says :  "  The  terms  '  pub- 
lic '  and  '  general '  are  sometimes  used  as  synonymous,  meaning 
merely  that  which  concerns  a  multitude  of  persons.^  But  in 
regard  to  the  admissibility  of  hearsay  testimony,  a  distinction 
has  been  taken  between  them ;  the  term  '  public '  being  strictly 
applied  to  that  which  concerns  all  the  citizens  and  every  mem- 
ber of  the  state,  and  the  term  '  general '  being  referred  to  a 
lesser  though  still  a  large  portion  of  the  community." '  "  In 
matters  of  public  interest  all  persons  must  be  presumed  con- 
versant, on  the  principle  that  individuals  are  presumed  to  be 
conversant  in  their  own  affairs;  and  as  common  rights  are 
naturally  talked  in  the  community,  what  is  thus  dropped  in 
conversation  may  be  presumed  to  be  true.  It  is  the  prevailing 
current  of  assertion  that  is  resorted  to  as  evidence ;  for  it  is  to 
this  that  every  member  of  the  community  is  supposed  to  be 
privy  and  to  contribute  his  share.  In  matters  strictly  pub- 
lic—  such,  for  example,  as  a  claim  of  highway,  or  a  right  of 
ferr}"^, —  reputation  from  any  one  appears  to  be  receivable. 
If,  however,  the  right  in  dispute  be  simply  general  —  tiaat  is, 
if  those  only  who  live  in  a  particular  district  are  interested  in 
it, —  hearsay  from  persons  wholly  unconnected  with  the  place 
of  business  would  be  not  only  of  no  value  but  probably  alto- 
gether inadmissible.  Evidence  of  common  reputation  is  there- 
fore received  in  regard  to.  public  facts  on  grounds  similar  to 
that  on  which  public  documents  not  judicial  are  admitted; 
namely,  the  interest  which  all  have  in  their  truth  and  the  con- 
sequent probability  that  they  are  true."*  Thus,  where  many 
persons  have  a  right  of  common  in  land,  evidence  of  repu- 
tation as  to  the  rights  of  one  is  admissible,  provided  it  is 
derived  from  persons  conversant  with  the  neighborhood. 
Mr.  Greenleaf  says :  "  It  appears,  therefore,  that  competent 
knowledge  in  the  declarant  is,  in  all  cases,  an  essential  pre- 
requisite to  the  admission  of  his  testimony ;  and  that  though 
all  the  citizens  are  presumed  to  have  that  knowledge  in  some 

1 1  Greenl.  Ev.,  §  138.  a  i  Greenl.  Ev.,  §  12a 

2  Pirn  V.  Currell,  6  M.  &  W.  334.  *  1  Starkie,  Ev.,  §  195. 
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degree,  where  the  matter  is  of  public  concernment,  yet  in 
other  matters,  of  interest  to  many  persons,  some  particular 
evidence  of  such  knowledge  is  required."  ' 
§  5.  What  matters  involve  public  or  general  interest. — 

Hearsay  has  been  admitted  where  the  question  related  to  a 
right  of  common ; ^  a  parochial;'  a  manorial  custom;*  a  cus- 
tom of  mining  in  a  particular  district  —  the  limits  of  a  town ; ' 
the  boundaries  between  counties,  parishes,  hamlets  or  manors ; " 
or  between  old  and  new  land  in  a  manor;'  a  claim  of  tolls  on 
a  public  road,  the  fact  whether  a  road  was  public  or  private ;  ^ 
a  prescriptive  liability  to  repair  sea-walls'  or  bridges ; "  a  claim 
of  highway;"  the  fact  whether  land  on  a  river  was  a  public 
landing-place  or  not ;  ^^  the  jurisdiction  of  a  court ;  or  the  exist- 
ence of  a  manor."  But  while  general  reputation  is  evidence,  the 
tradition  of  a  particular  fact  is  not.  In  order  to  admit  repu- 
tation it  is  not  necessary  that  the  user  should  be  shown,  but 
such  evidence  without  user  is  entitled  to  but  little  weight. 

§  6.  Rights  must  be  ancient  and  declarants  dead. —  State- 
ments as  to  matters  of  general  public  history  made  in  accred- 
ited historical  books  —  by  authors  deceased  or  out  of  the  reach 
of  process  of  court  —  are  held  to  be  competent  when  the 
occurrence  of  any  such  matter  is  in  issue  or  relevant  to  the 
issue.  A  party  relying  upon  historical  facts  must  produce 
some  evidence  thereof  to  the  jury.  It  seems  that  no  historical 
work  can  be  read  in  evidence  while  its  author  is  living  and 
might  be  called  as  a  witness.  A  local  history,  it  seems,  is  not 
admissible  evidence.  To  warrant  its  introduction  it  must  re- 
late to  such  facts  as  are  of  a  public  nature  and  of  interest  to 
the  whole  state."  Eeputation,  tradition,  or  hearsay,  as  it  may 
properly  be  called,  is  from  necessity  admissible  to  prove  his- 
torical facts  of  former  ages,  about  which  no  contemporaneous 
living  person  can  testify.  Mr.  Greenleaf  says :  "  The  law  allows 
them  to  be  proved  by  general  reputation;  that  is,  by  the 

1 1  Greenl.  Ev.,  §  129.  »  Rex  v.  Leigh,  10  Ad.  &  El.  398 

2  Weeks  v.  Sparke,  1  M.  &  S.  679.  "  Rex  v.  Sutton,  8  A.  &  E.  516. 

s  Mosely  v.  Davies,  11  Price,  162.  Ji  Reed  v.  Jackson,  1  East,  355. 

<  Doe  V.  Sisson,  12  East,  62.  12  Drinkwater  v.  Porter,  7  C.  &  P. 

5  Davies  v.  Morgan,  1  C.  &  J.  587.  181. 

6  Nicholls  V.  Parker,  14  East,  331.  is  Steel  v.  Prickett,  3  Stark.  466. 

^  Barnes  v.  Mawson,  1  M.  &S.  81.         »  McKinnon  v.  Bliss,  21  N.  Y.  206. 
9  Rex  V.  Bliss.  7  Ad.  &  EL  555. 
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declarations  of  deceased  persons,  who  may  be  presumed  to 
have  competent  knowledge  on  the  subject.'  It  is  to  be  ob- 
served that  the  exception  we  are  now  considering  is  admitted 
only  in  the  case  of  ancient  rights,  and  iti  respect  to  the  declara- 
tions of  persons  supposed  to  be  dead."  ^  It  is  required  by  the 
nature  of  the  rights  in  question;  their  origin  being  generally 
antecedent  to  the  time  of  legal  memory,  and  incapable  of 
direct  proof  by  living  witnesses  both  from  this  fact  and  from 
the  undefined  generality  of  their  nature. 

§7.  Ante  litem  motam. —  Mr.  Greenleaf  says:  "Another 
important  qualification  in  the  admission  of  reputation  is  that 
the  declaration  so  received  must  have  been  made  before  any 
controversy  arose  touching  the  matter  to  which  it  relates ;  as 
it  is  usually  expressed,  ante  litem  motam.  The  ground  on 
which  such  evidence  is  admitted  at  all  is,  that  the  declarations 
'  are  the  natural  effusion  of  a  party,  who  must  know  the  truth, 
and  who  speaks  without  any  temptation  to  exceed  or  fall 
short  of  the  truth.' '  But  no  man  is  presumed  to  be  thus  in- 
different in  regard  to  matters  in  actual  controversy;  for  when 
the  contest  has  begun,  people  generally  take  part  on  the  one 
side  or  the  other;  their  minds  are  in  a  ferment,  and,  if  they 
are  disposed  to  speak  the  truth,  facts  are  seen  by  them  through 
a  false  medium ;  consequently  all  ex  parte  statements,  whether 
under  oath  or  not,  are  rejected  if  they  were  made  subsequently 
to  the  date  of  the  controversy."  * 

§8.  Lis  mota  — What  is.— Mr.  Greenleaf  says:  "The  Us 
mota,  in  the  sense  of  our  law,  carries  with  it  the  further  idea 
of  a  controversy  upon  the  same  particular  subject  in  issue. 
For,  if  the  matter  under  discussion  at  the  time  of  trial  was 
not  in  controversy  at  the  time  to  which  the  declarations 
offered  in  evidence  relate,  they  are  admissible,  notwithstand- 
ing a  controversy  did  exist  upon  some  other  branch  of  the 
general  subject.^  The  value  of  general  reputation  as  evidence 
of  the  true  state  of  facts  depends  upon  its  being  the  concur- 
rent belief  of  minds  unbiasc:d  and  in  a  situation  favorable  to  a 

1  Crease  v.  Barrett,  1  C,  M.  &  E.  v.  Baker,  13  Ves.  514;  Taylor  onEv., 

919.  g  638. 

n  Greenl.   Ev.,   §  130;    Davis  v.  ■>  1  Greenl.  Ev.,  §  131;  Richards  v. 

Fuller,  12  Vt.  178.  Bassett,  10  B.  &  0.  160. 

3 1  Greenl.  Ev.,  §  131 ;  Whjtelocke  » 1  Greenl.  Ev.,  §  1C3. 
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knowledge  of  the  truth,  and  referring  to  a  period  when  this 
fountain  of  evidence  was  not  rendered  turbid  by  agitation. 
But  the  discussion  of  other  topics,  however  similar  in  their 
general  nature,  at  the  time  referred  to,  does  not  necessarily 
lead  to  the  inference  that  the  particular  point  in  issue  was 
also  controverted,  and  therefore  is  not  deemed  sufficient  to 
exclude  the  sort  of  proof  we  are  now  considering."  ' 

§  9.  Declarations  post  litem  motam. — Mr.  Greenleaf  says : 
"Declarations  made  after  the  controversy  has  originated  are 
excluded,  even  though  proof  is  offered  that  the  existence  of 
the  controversy  was  not  known  to  the  declarant.  The  ques- 
tion of  his  ignorance  or  knowledge  of  this  fact  is  one  which 
the  courts  will  not  try ;  partly  because  of  the  danger  of  an 
erroneous  decision  of  the  principal  fact  by  the  jury,  from  the 
raising  of  many  collateral  issues,  thereby  introducing  great 
confusion  into  the  cause;  and  partly  from  the  fruitlessness  of 
the  inquiry,  it  being  from  its  very  nature  impossible  in  most 
cases  to  prove  that  the  existence  of  the  controversy  was  not 
known.  The  declarant  in  this  case  is  always  absent,  and  gen- 
erally dead."  ^ 

§  10.  Witness  need  not  specify  from  whom  lie  heard. — 
Mr.  Greenleaf  says:  "Where  evidence  of  reputation  is  ad- 
mitted, in  cases  of  public  or  general  interest,  it  is  not  neces- 
sary that  the  witness  should  be  able  to  specify  from  whom  he 
heard  the  declaration.  For  that,  in  the  much  greater  number 
of  cases,  would  be  impossible." ' 

§  11.  What  matters  not  admissible  as  hearsay. —  Keputa- 
tion  is  not  admissible  to  show:  What  were  the  boundaries 
between  two  private  estates ;  *  or  whether  a  party  had  a  pri- 
vate right  of  way  over  a  particular  field ;  ^  whether  the  plaint- 
iff was  exclusive  owner  of  the  soil,  or  had  a  right  of  common 
only.^  The  want  of  competent  knowledge  in  the  declarant  is 
the  reason  assigned  for  rejecting  evidence  of  reputation  of 
common  fame  in  mere  matters  of  private  right.  Evidence 
of  general  reputation,  upon  general  points,  is  receivable,  be- 
cause, all  mankind  being  interested  therein,  it  is  natural  to 

lid.;  Freeman  v.  Phillip,  4  M.  &       *  Clothier  v.  Chapman,  14  East,  331. 

S.  486.  5  Blockett  v.  Lowes,  2  M.  &  S.  494. 

2  1  Greenl.  Ev.,  §133.  « Richards  v.  Bassett,    10  B.  &  C. 

3 1  Greenl.  Ev.,  §  135,  66a 
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suppose  that  they  may  be  conversant  with  the  subjects,  and 
that  they  should  discourse  together  about  them,  having  all 
the  same  means  of  information. 

§  12.  Particular  facts. —  Declarations  as  to  particular 
facts,  from  which  the  existence  of  any  public  or  general  right 
or  custom,  or  matter  of  public  or  general  interest,  may  be  in- 
ferred, are  not  competent.  Thus,  reputation  as  to  particular 
facts  is  inadmissible.  The  question  of  the  admissibility  of 
this  sort  of  evidence  turns  upon  the  nature  of  the  reputed 
fact  —  whether  it  was  interesting  to  one  party  only,  or  to  many. 
But  if  it  had  no  connection  with  the  exercise  of  any  public 
right,  nor  the  discharge  of  any  public  duty,  nor  with  any 
other  matter  of  general  interest,  it  falls  within  the  general 
rule  by  which  hearsay  evidence  is  excluded. 

§  13.  Maps,  documents^  etc. —  Documentary  and  all  other 
kinds  of  proof  denominated  hearsay  are  admissible,  as  the 
medium  of  proving  traditionary  reputation  in  matters  of  pub- 
lic and  general  interest.  Mr.  Greenleaf  says:  "If  the  matter 
in  controversy  is  ancient  and  not  susceptible  of  better  evi- 
dence, any  proof  in  the  nature  of  traditionary  declarations  is 
receivable,  whether  it  be  oral  or  written,  subject  to  the  quali- 
fication above  stated.  Thus  deeds,  leases  and  other  private 
documents  are  admitted  as  declaratory  of  the  public  matters 
recited  in  them.^  Maps  also  showing  the  boundaries  of  towns 
and  parishes  are  admissible,  if  it  appear  that  they  have  been 
made  by  persons  having  adequate  knowledge."  ^  So  they  are 
of  private  premises.'.  A  map  one  hundred  years  old,  made  by 
the  official  surveyor  through  a  farm,  is  evidence  of  the  width 
of  the  highway  through  the  adjacent  farm ;  *  so  are  plans  of 
the  premises  properly  identified ; '  so  is  an  unrecorded  plan, 
referred  to  in  a  recorded  deed,  when  properly  identified ;  ^  so 
is  an  unrecorded  plat  of  an  addition  to  prove  location  and 
identity.'    Field-notes  are  admissible  to  locate  a  beginning  cor- 

'  Claxton  V.  Dare,  10  B.  &  C.  17.  Eep.  865 ;  138  N.  Y.  318 ;  Chicago,  M. 

■n   Gieenl.  Ev.,  §  139;  Noyes  v.  &  St.  Paul  R.  Co.  v.  McArthur,  53 

White,  19  Conn.  250 ;  Auers  v.  Wat-  Fed.  Eep.  464. 

son,  137  U.  S.  584;  Hargro  v.  Hodg-  'McVey  v.  Durkin,  186  Pa.  St.  418. 

don,  89  Cal.  623.  «  Weld  v.  Brooks,  152  Mass.  297. 

3 Rowland  v.   MoCown,  20  Oreg.  'Lute  v.  Compton,  77  Wis.  587; 

538.  Atwood  V.  Canrike,  86  Mioh.  99 ;  Reed 

4  Blackman  v,  Eeilly,  52  N.  Y.  State  v.  Murry  (Cal.),  24  Pac.  Rep.  841. 
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ner.*  Maps  or  plats  of  premises  alleged  to  have  been  damaged, 
identified  by  witnesses  and  shown  to  be  substantially  correct, 
are  properly  submitted  to  the  jury  to  be  considered  in  connec- 
tion with  other  evidence.^  So  is  a  rough-draft  sketch  of  prop- 
erty injured,  made  by  a  witness  testifying  in  relation  to  the 
condition  and  situation  of  the  property  after  the  injury.' 

III.    HEARSAY   AS   TO   FACTS    OE   FAMILY   HISTORY., 

§  14.  In  general. —  Mr.  Stephen,  in  his  Digest  of  the  Law 
of  Evidence,*  says:  "As  a  general  rule,  where  pedigree  is 
directly  in  issue,  the  declarations  of  a  person  shown  to  be 
legitimately  related  by  blood  to  the  person  to  whom  they  re- 
late, or  by  the  husband  or  wife  of  such  person,  if  made  before 
the  question  in  relation  to  which  they  are  to  be  proved  has 
arisen,  are  relevant  as  to  the  existence  of  any  relationship 
between  persons,  whether  living  or  dead,  or  to  the  birth,  mar- 
riage or  death  of  any  person  by  which  such  relationship  was 
constituted,  or  to  the  time  or  place  at  which  any  fact  occurred, 
or  to  any  fact  immediately  connected  with  its  occurrence. 
Such  declarations  ma}'  express  either  the  personal  knowledge 
of  the  declarant,  or  information  given  to  him  by  other  per- 
sons qualified  to  be  declarants.  They  may  be  made  in  any 
form,  and  in  any  document,  or  upon  anything  in  which  state- 
ments as  to  relationship  are  commonly  made." 

Hearsay  evidence  is  admitted  to  prove  facts  of  family  his- 
tory upon  the  ground  of  necessity,  and  upon  the  obvious 
difficulty  of  tracing  descent  and  relationship  of  deceased  mem- 
bers of  families  by  any  other  evidence.  The  law  will  receive 
the  natural  effusions  of  a  party, who  knew  the  truth,  and  who 
spoke  upon  an  occasion  where  his  mind  stood  in  an  even  posi- 
tion, without  any  temptation  to  exceed  or  fall  short  of  the 
truth.  The  value  of  such  evidence  is  enhanced  in  proportion 
as  it  relates  to  long  past  occurrences,  other  evidence  of  which 
is  impaired  or  lost  by  lapse  of  time ;  ^  in  proportion,  too,  as  it 
consists,  of  contemporaneous  declarations  or  records  formally 

1  Irvin  V.  Bevil,  80  Tex.  333.  Co.  (111.),  34  N.  E.  Rep.  533;  Griffith 

2  Kankakee  &  S.  R  Co.  v.  Horan,    v.  Rife,  73  Tex.  185. 
181111.388.  *  Art  31. 

'  Brown  v.  Galesburg,  P.  B.  &  T.        *  Stouvenal  v.  Stephens,  26  How. 

Pr.  (N.  Y.)  344 
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or  solemnly  made  by  persons  naturally  cognizant  of  the  facts, 
and  who  would  have  no  motive  to  misrepresent ;  ^  and  in  pro- 
portion as  those  from  whom  it  proceeded  bore  such  relation 
as  created  an  interest  to  ascertain  and  perpetuate  the  truth  ;2 
and,  if  consisting  of  an  oral  declaration,  by  the  naturalness  of 
the  circumstances  which  lead  to  its  being  made;  and,  if  con- 
sisting of  records,  in  proportion  as  they  have  been  public, 
open,  and  well  known  to  the  family.'  At  best  it  is  weak 
evidence.*  Any  declarations,  in  order  to  be  received,  must 
have  been  made  ante  litem  motam,  and  after  the  death  of  the 
declarant." 

§  15,  Facts  that  may  be  proved. —  The  facts  of  family  his- 
tory which  may  be  proved  by  hearsay  from  proper  sources 
are:  Relationship  generally,*  its  degree,''  birth,*  death,'  mar- 
riage,'" issue  or  want  of  issue,"  living  or  survival,^^  relative  age 
or  seniority,  name  and  the  place  of  residence.^' 

As  a  general  rule,  the  date  of  a  person's  birth  may  be  tes- 
tified to  by  himself  or  by  members  of  his  famil}'^,  although 
they  know  the  fact  only  by  hearsay  based  on  family  tradi- 
tion." The  declarations  of  a  deceased  person  as  to  the  geneal- 
ogy of  a  family,  relating  to  events  which  occurred  in  a  foreign 
country,  are  admissible  in  evidence,  after  so  great  a  lapse  of 
time  that  strict  proof  cannot  be  adduced,  upon  slight  proof 
that  the  declarants  were  members  of  a  family  to  which  their 
declarations  relate.'"  In  an  action  by  one  claiming  to  be  the 
son  of  a  decedent  to  recover  lands  left  by  such  decedent,  the 
plaintiff  may  show  by  witnesses  that  such  decedent  had  said 
that  he  was  married  and  had  a  wife,  and  named  plaintiff's 

iCaujoUe  v.  Ferrie,  23  N.  Y.  90-94.  wCaujoUe  v.  Ferrie,  23  N.  Y.  90; 

^Walker  V.  Wingfield,  18  Ves.  511.  Eisenlord   v.  Clum,  126  id.  552;  38 

3  North  Brookfield  v.  Warren,  16  N.  Y.  State  Rep.  446;  44  Alb.  L.  J. 

Graj',  174  66 ;  Bell  v.  Bumstead,  60  Hun,  580 ; 

<  Morewood  v.  Wood,  14  East,  330.  38  N.  Y.  State  Eep.  393. 

6 Hodges  V.  Hodges,  106  N.  C.  374;  "People  v.  Fulton  F.  Ina  Co.,  25 

State  V.  Parker,  id.  711.  Wend.  208. 

6  Backdahl  v.  Grand  Lodge  A.  O.  i^  Johnson  v.  Pembroke,   11  East, 

U.  W.,  46  Minn.  61 ;  Louder  v.  Schul-  504. 

ter.  78  Tex.  103.  13  Cuddy  v.  Brown,  78  111.  415. 

'I  Evvbb  V.  Richardson,  42  Vt.  465.  "  Houldon  v.  Manteufel  (Minn.),  53 

8  American  L.  Ins.  Co.  v.  Rosena-  N.  W.  Rep.  541. 

gle,  77  Pa.  St.  507.  15  Re  Robb's  Estate,  37  a  C.  19. 

»  Masons  v.  Fuller,  45  Vt.  29. 
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mother,  and  that  he  had  an  heir  —  a  son.  It  seems  that  if 
the  alleged  declaration  of  marriage  was  made  before  the 
plaintiff's  birth  it  would  tend  to  prove  plaintiff's  legitimacy. 
The  exception  regarding  the  admission  of  hearsay  evidence 
in  case  of  pedigree  is  not  confined  to  ancient  facts,  but  extends 
also  to  matters  of  pedigree  which  have  recently  transpired ; 
and  the  hearsay  as  to  deceased  witnesses  is  admitted  as  to 
facts  which  have  occurred  in  the  presence  of  living  witnesses.' 
§  16.  By  whose  declarations  proved. —  The  hearsay  must 
be  from  persons  having  such  a  connection  by  blood  or  mar- 
riage with  the  party  to  whom  it  relates  that  it  is  natural  and 
likely  from  their  domestic  habits  and  connections  that  they 
are  speaking  the  truth  and  are  not  mistaken.  It  must  ap- 
pear that  the  declarant  or  source  of  the  witness'  informa- 
tion was  a  deceased  member  of  the  family,  legally  related  by 
blood  or  marriage  to  the  family  whose  history  the  fact  con- 
cerns.^ But  in  Backdahl  v.  Grand  Lodge  A.  O.  U.  W.'  it  is 
held  that  relationship  may  be  proved  by  one  acquainted  with 
the  family,  and  who  knows  that  the  person  was  recognized 
by  it  as  a  relative.  The  general  rule,  however,  is  that  the 
witness  must  name  the  source  of  information,^  and  show 
affirmatively  that  it  was  a  relative  or  connection,'  who  is  since 
deceased.'  It  is  enough  to  show  that  the  declarant  was  con- 
nected with  the  family,  without  proving  him  to  be  a  connec- 
tion of  the  person  whose  connection  with  the  family  is  to  be 
established.'  And,  conversely,  relationship  of  the  declarant 
with  the  particular  person  is  sufficient  to  admit  his  declara- 
tions of  the  relationship  of  that  person  to  the  family.  But 
his  relationship  to  one  or  the  other  must  be  established  by 
other  evidence  than  the  declarations  themselves.'  And  this 
is  a  preliminary  question  for  the  judge ;  *  and  slight  evidence 
that  the  declarant  was  connected,  even  without  showing  the 
precise  degree  of  relationship,  seems  to  be  sufficient.'"    Thus, 

1  Eisenlord  v.  Clum  et  al.,  138  N.  Y.  « Greenlief  v.  Dubuque,  etc.  E.  E. 

553 ;  38  N.  Y.  State  Rep.  45a  Co.,  30  Iowa,  801. 

"■!  Emerson  v  White,  29  N.  H.  491;  'Monkton  v.  Attorney-General,  3 

1  Taylor  on  Ev.,  §§  569-571 ;  Doe  v.  Russ.  &  M.  156. 

Randall,  3  Moore  &  P.  SO.  8  Blackburn  v,  Crawford,  3  Wall. 

'  46  Minn.  61.  187. 

*  Scott  V.  Ratllffe,  5  Pet.  81.  »  Doe  v.  Davis,  10  Q.  B.  323. 

5  Chapman  v.  Chapman,  2  Conn.  w  i  Taylor  on  Ev.,  §  573, 
847 ;  Waldron  v.  Tuttle,  4  N.  H.  871. 
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to  prove  a  marriage  for  the  purpose  of  legitimating  the  issue 
as  heirs  of  the  alleged  husband,  evidence  of  a  declaration  of  a 
relative  of  the  woman  is  not  competent  m  the  first  instance, 
because  the  declarant  must  first  be  shown  to  be  connected 
with  the  family  of  the  raan.i  Where  the  whole  evidence  is 
traditionary,  when  it  consists  entirely  of  family  reputation  or 
statements  of  declarations  made  by  persons  who  died  long 
ago,  it  must  be  taken  with  such  allowance  and  also  with  such 
suspicions  as  ought  reasonably  to  be  attached  to  it.  To  prove 
who  was  the  mother  of  the  child,  the  declarations  of  a  father 
in  reference  thereto  may  be  received.^  So,  too,  the  declara- 
tions of  a  mother  in  reference  to  the  paternity  of  her  son 
may  be  given  in  evidence ; '  so  the  declarations  of  any  de- 
ceased person  as  to  whom  were  his  or  her  heirs.*  A  man's 
declarations  that  he  is  married  and  that  a  certain  child  is  his 
son  and  heir,  although  not  admissible  to  prove  marriage  as 
part  of  the  res  gestae,  when  he  never  lived  or  cohabited  with 
the  alleged  wife  and  never  had  anything  to  do  with  her  son, 
are  admissible  as  hearsay  evidence  concerning  pedigree  on 
the  question  of  the  legitimacy  of  the  son.'  Declarations  of  a 
deceased  person  are  admissible  to  prove  the  relationship  of 
such  person  to  another  who  is  also  deceased."  A  minor  may 
testify  to  his  own  age  according  to  the  reputation  in  the 
family.'  But  testimony  of  one  as  to  the  age  of  another  upon 
information  from  the  latter's  sister  is  inadmissible  where  it  is 
not  shown  that  the  sister  is  dead ;  ^  it  must  also  first  affirm- 
atively appear  that  the  declaration  was  made  ante  liteTn, 
motam? 

§  17.  Marriage. — The  declarations  of  deceased  members  of 
a  family  in  reference  to  marriage  are  admissible ;  but  where 
the  marriage  is  essential  to  be  established  as  a  substantive 
fact,  it  cannot  be  established  by  such  declarations.'"    In  some 

1  Blackburn  v.  Crawford,  3  Wall.  «  Louder  v.  Schluter,  78  Tex.  103. 

187.  'State  v.  Best,  108  N.  C.  747. 

2 United     States   v.    Saunders,    1  estate  v.  Parker,  106  N.  C.  711. 

Humph.  (Tenn.)  483.  9  Hodges  v.  Hodges,  106  N.  C.  374. 

3  Caujolle  V.  Ferrie,  26  Barb.  177.  But  see  Eisenlord  v.  Clum.  et  al.,  38 

<  Moffifc  V.   Witherspoon,  10  Ired.  N.  Y.  State  Rep.  453. 

(N.  C.)  185.  10  Westfleld  v.  Warren,  8  N.  J.  L. 

'Eisenlord  v.  Clum,  136  N.  Y.  553;  349. 
38  N.  Y.  State  Rep.  446  ■  Bell  v.  Bum- 
stead,  id.  393;  60  Hun,  580. 
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states,  however,  it  is  proper  to  prove  the  marriage  of  parties 
by  proving  cohabitation.'  So  it  is  competent  to  prove,  by  the 
declarations  of  the  parents  of  a  child,  whether  they  were  mar- 
ried when  the  child  was  born.^  But  such  evidence  is  not  ad- 
missible to  prove  that  children  born  in  wedlock  are  illegitimate 
by  reason  of  non-access.'  Such  evidence  is  admissible  to 
prove  whom  a  man  married  or  whom  a  woman  married,  what 
children  they  had,  and  whether  legitimate  or  illegitimate.* 

§  18.  Family  records. —  Entries  of  births,  deaths  and  mar- 
riages in  the  family  Bible,  or  other  book  or  memorandum- 
book,  are  admissible  in  evidence  on  the  ground  that,  being  in 
that  place,  they  are;  to  be  taken  as  assented  to  by  those  hav- 
ing the  custody  of  the  book.^  So  entries  in  a  hj'^mn-book,^ 
and  a  chart  or  genealogical  table  preserved  as  such  in  the 
family.'  A  pedigree  which'  has  long  hung  up  in  a  family 
mansion  is  good  evidence  in  such  cases,^  or  a  marriage  certifi- 
cate kept  by  the  family.'  So  a  minute-book  of  visitation  signed 
by  the  heads  of  the  family.'"  So  a  paper  in  the  handwriting 
of  a  deceased  member  of  the  family  purporting  to  give  a 
genealogical  account  of  the  family."  And  so  is  almost  any 
document  which,  even  though  not  evidence  in  its  own  char- 
acter, has  been  preserved  as  a  memorial  by  the  family,  such 
as  a  transcript  of  a  parish  register.  So  a  ring  worn  publicly, 
stating  the  date  of  the  person's  death  whose  name  is  engraved 
upon  it.'^  Except  in  case  of  a  tombstone  inscription  or  entries 
in  a  family  Bible,  the  entries  must  be  proved  to  have  been 
made  by  a  deceased  member  of  the  family,"  or  that  they  had 
been  treated  in  the  family  as  containing  a  family  record."  The 
handing  down  of  the  record  in  the  family  may  be  proved  by 
oral  declarations  of  members  of  the  family.'' 

1 0'Hara  v.  Eisenlohr,  38  N.  Y.  296.        8  Goodright  v.  Moss,  Cowp.  594. 

2  Eisenlord  v.  Glum,  136  N.  Y.  553.        9  Jenkins  v.  Davis,  10  Q.  B.  314. 

3  Corrie  v.  Cummings,  26  Ga.  690.       i"  Pitton  v.  Walker,  1  Str.  163. 

*  Con-ie  v.  Cumftiings,  26  Ga.  690 ;       "  Monkton  v.  Attorney-General,  3 

Wood's  Prao.  Ev.,  §  94.  Russ.  &  My.  147. 

5  Lewis  V.  Marshall,  5  Pet.  470.  '^  Collins  v.  Grantham,  12  Ind.  440. 

6  Collins  V.  Grantham,  13  Md.  440;       "  Hubback,  Ev.  of  Sue.  673. 
Dobson  V.  Cothran,  84  S.  C.  518.  '*  Hood  v.  Beauchamp,  8  Sim,  29. 

'  Northbrookfield   v.  Warren,    16      '5  Doe  v.  Da  vies,  10  Q.  B.  334 
Gray,  171. 
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§  19.  Old  documents,  inscriptions,  etc. —  Wood,  in  his 
Practice  Evidence,  says:  "Eeoitals  in  old  deeds  are  evidence.' 
So  are  other  statements  in  an  instrument  executed  by  a  mem- 
ber of  the  family,  since  deceased,  such  as  a  will  recognizing 
children,^  or  inscriptions  on  old  gravestones.  So  a  register  of 
births  and  marriages  kept  in  the  records  of  a  town.'  Letters 
purporting  to  have  come  from  the  deceased,  and  containing 
declarations  as  to  facts  of  his  family  history,  are  competent  if 
proved  to  be  in  his  handwriting.  The  envelopes,  if  existing, 
should  be  produced.  So  statements  in  old  wills  bearing  upon 
questions  of  pedigree  or  relationship,  although  the  will  is  can- 
celed and  never  was  operative,  but  which  was  found  among 
the  papers  of  the  testator,  a  deceased  member  of  the  family, 
whose  pedigree  is  in  qrestion,  is  admissible.  In  case  of  a  loss 
of  an  ancient  instrument,  the  record  or  probate,  with  appro- 
priate evidence  to  identify  it  as  a  family  or  public  memorial, 
is  competent.  So  depositions  of  deceased  witnesses,  used  in  a 
case  between  other  parties,  are  admissible  upon  a  question  of 
pedigree,  whether  taken  before  or  after  the  litigation  com- 
menced in  which  the  question  of  pedigree  is  involved.'  Coat- 
armor  and  mural  inscriptions,  giving  an  historical  account  of  a 
family,  placed  in  a  chancel  which  was  formerly  used  as  a 
burial  place  for  the  family,  located  in  a  parish  where  the  fam- 
ily were  long  resident  proprietors,  are  admissible.  So  memo- 
randa in  an  almanac,  a  prayer-book,  as  well  as  entries  in  any 
other  documents,  boolcs  or  papers,  kept  in  and  accessible  to 
the  family,  are  admissible.",^ 

§  20.  Declarations  of  a  deceased  person. —  Wood,  in  his 
Practice  Evidence,  says:  "The  memoranda  of  a  parent  are 
good  evidence  to  prove  the  time  of  the  birth  of  a  child ; '  but 
not  as  to  the  place  of  birth.^  An  inscription  on  a  tombstone, 
stating  the  age  of  a  party,  is  admissible.'  So  an  old  tracing 
from  an  effaced  monument.'"  So  a  bill  in  chancery  by  a  father 
stating  his  pedigree.'^    An  answer  in  chancery,  sworn  ante 

1  Little  V.  Palister,  4  Me.  309.  '  Brunce  v.  Roulings,  7  East,  290. 

2  Russell  V.  Jackson,  32  Wend.  376.  8  Rex  v.  Evith,  8  East,  542. 

3  Miner  v.  Boneham,  15  Johns.  226.  9  Kidney  v.  Cockburn,  3  Russ.  & 
<  Hunt  V.  Johnson,  19  N.  Y.  379.  My.  167. 

5  Peake's  Ev.  34.  lo  sianey  v.  Wade,  7  Sim.  305. 

«  Wood,  Prac  Ev..  §§  93,  94,  95.  "  Taylor  v.  Cole,  7  T.  R.  8. 
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litem  motam,  is  evidence  of  pedigree  set  forth  in  it.  Declara- 
tions of  tile  Ifind  above  described  are  strictly  admissible  only 
in  inquiries  relating  to  descent  or  relationship,  or  in  tracing 
the  devolution  of  property.  Some  facts  of  family  history, 
such  as  deaths,  issue  or  failure  of  issue,  kinship,  name  and 
marriage,  may  be  proved  by  general  reputation  in  the  family, 
upon  the  testimony  of  a  witness  whose  knowledge  of  that  re- 
pute and  of  the  conduct  of  members  towards  each  other  is 
that  which  usually  exists  among  intimate  acquaintances."  ^ 

§  31.  Of  other  persons,  admissible  when. —  Declarations 
■of  a  deceased  person  as  to  her  own  legitimacy  are  evidence. 
So  of  a  deceased  husband  as  to  the  legitimacy  of  his- wife,  and 
as  to  the  pedigree  of  her  family.^  So  the  declarations  of  a 
wife  as  to  her  husband's  family,'  but  not  the  declarations  of 
her  husband's  father,  nor  the  declarations  of  illegitimate  rela- 
tions.* The  declarations  of  servants  and  intimate  acquaint- 
ances are  not  admissible.  But  general  repute  among  one's 
acquaintances  that  he  had  died  is  competent,  either  when  he  left 
no  kindred,'  or  in  connection  with  family  repute  when  he  died 
abroad.'  In  the  absence  of  any  direct  evidence,  the  testimony 
of  those  who  naturally  would  be  likely  to  hear  of  the  ab- 
sentee, if  living,  such  as  one  residing  near  the  estate  of  a 
tenant  for  life,  though  not  a  member  of  the  family,  that  he 
had  not  been  heard  of  for  j'ears,  is  competent.'  The  fact  that 
insurers  have  paid  a  loss  upon  a  vessel  not  heard  from  is  re-  . 
ceived  as  relevant  to  the  presumption  of  death  of  one  on 
board ;  but  mere  memoranda,  though  found  in  official  record 
books,  are  not  competent.^  Public  histories,  biographies  and 
other  compilations  are  some  evidence  of  the  facts  they  recite.' 

§  22.  Declarations  made  in  view  of  controversy.  —  If 
it  appears  by  either  the  declaration  itself,  or  other  evidence, 
that  at  the  time  the  declaration  was  made,  a  discussion  and 
controversy  had  arisen  as  to  the  fact  of  family  history  sought 

1  Wood's  Prac.  Ev.,  §  93 ;  Eaton  v.  <  Bamford  v.  Barton,  2  M.  &  Eob. 
Tallmadge,    24   Wis.    217;    Vial    v.    28. 

Smith,  6  E.  I.  419 ;  Spears  v.  Burton,  ^  Rin^house  v.  Keever,  49  111.  470. 

31  Miss.  547.  «  Ewing  v.  Savory,  3  Bibb,  285. 

2  Vowles  V.  Young,  13  Ves.  148.  '  Flynn  v.  Coffee,  12  Allen,  133. 

3  Shrewsbury  Peerage,  7  H.  L.  G  1.  8  Ridgeley  v.  Johnson,  11  Barb.  527. 

9  Russell  V.  Jackson,  22  Wend.  376. 
19 
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to  be  proved,  the  declaration  is  incompetent.'  It  is  the  be- 
ginning of  a  dispute,  involving  the  very  point  in  question,  not 
that  of  the  state  of  facts  from  which  the  dispute  sprang,  nor 
that  of  resulting  litigation,  which  determines  the  competency. 
It  makes  no  difference  that  the  dispute  was  raised  for  the  pur- 
pose of  excluding  declarations,  or  that  the  existence  of  the  dis- 
pute was  unknown  to  the  declarant,  and  declarations  made 
for  the  purpose  of  evidence  would  not  be  competent.^ 

§  23.  When  declarant  alive. —  Oral  declarations,  family 
records  and  other  documents  of  the  nature  of  hearsay  are 
equally  primary,  but  the  competency  of  each  depends  not  on 
entire  absence  of  mere  satisfactory  evidence,  but  on  the  death 
of  the  declarant ;  and  if  he  is  alive  and  within  the  reach  of 
process,  the  declaration,  whether  oral  or  written,  is  incompe- 
tent,' except  as  against  him  or  those  claiming  under  him,  or 
by  way  of  corroboration  of  testimony  given  by  the  declarant 
as  a  witness. 

§  24.  Public  records. —  An  entry  in  any  record,  official 
book,  or  registry  in  any  state  or  at  sea,  or  in  any  foreign 
country,  stating  a  fact  in  issue  or  relevant,  or  deemed  to  be 
relevant  thereto,  and  made  in  proper  time  by  any  person  in 
the  discharge  of  any  duty  imposed  upon  him  by  the  law  of 
the  place  in  which  such  record,  book  or  register  is  kept,  is 
itself  deemed  to  be  a  relevant  fact.*  Thus,  official  registers 
^  and  records  kept  by  public  officers,  in  which  they  are  required, 
either  by  statute  or  by  the  nature  of  their  office,  to  write 
down  particular  transactions  occurring  in  the  course  of  their 
public  duties  or  under  their  personal  observation,  are  admissi- 
ble in  evidence.*  So  a  private  record  of  marriage  kept  in  a 
book  by  a  deceased  clergyman  is  admissible  in  evidence  upon 
proof  that  the  entries  are  in  his  handwriting."  Thus,  a  regis- 
ter kept  without  authority  of  law  is  competent  in  evidence 
of  the  main  fact,  whether  of  marriage,  baptism  or  burial,  and 
of  its  date,  but  not  of  other  facts  stated  in  it.'     But  to  admit 

1  Hodges  V.  Hodges,  106  N.  C.  374 ;  5  United  States  v.  Cross,  20  Wash. 

Elliott  V.  Piersol,  1  Pet  337.  L.  Rep.  (D.  C.)  98;  Scot  v.  Chope,  33 

2 Chapman  v.  Chapman,  2  Conn.  Neb.  41;   Hoganspon   v.  Shirk,,  129 

347.  Ind.  852. 

sStetev.  Parker,  106  N.  C.  711.  « Johnson  v.   Coiadrey,   46  N.   Y. 

*  Evanston  v.  Gunn,  99  U.  S.  660 ;  State  Rep.  546. 

1  GreenL  Ev.,  g§  483,  484,  485,  493.  '  Bowis  v.  Marshall,  5  Pet  470. 
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it,  it  must  appear  that  it  was  kept  by  tte  proper  ofiBcer  or  by 
the  officiating  clergyman,  pursuant  to  his  duty  or  in  the  usual 
course  of  its  fonctions,  and  that  he  is  since  deceased.'  It 
should  also  appear  that  the  registry  is  produced  from  the 
custody  of  his  successor,  the  entry  being  in  his  own  hand- 
writing, and  appearing  to  have  been  made  contemporaneous 
with  the  performance  of  the  right,  and  before  controversy 
arose,  with  no  apparent  inducement,  to  mistake  nor  interest 
adverse  to  his  official  duty.' 

§  25.  Recital  of  public  facts  in  statutes^  etc. —  When  any 
act  of  state  or  any  fact  of  a  public  nature  is  in  issue,  or  is,  or  is 
deemed  to  be,  relevant  to  the  issue,  any  statement  of  it  made 
in  a  recital  contained  in  any  public  statute  or  in  any  public 
proclamation,  or  any  message  of  an  executive  to  the  legislsi- 
ture  or  in  any  legislative  resolution,  is  deemed  to  be  a  rele- 
vant fact.' 

1  Doe  V.  Aadrews,  15  Q.  B.  75&  Eadoliff  v.  United  Ins.  Co.,  7  Johna 

2  Kennedy  v.  Doyle,  10  Allen,  161.    51 ;  Armstrong  v.  United  States  18 
s  Gregg  V.  Forsyth,  24  How.  (U.  S.)    WalL  154 

179;  Bryan  v.  Forsyth,  19  id.  334; 
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I.    OF  ANCIENT  POSSESSIONS. 


§1.  In  general. —  Mr.  Greenleaf  says:  "A  second  excep- 
tion to  the  rale  rejecting  hearsay  evidence  is  allowed  in  cases 
of  ancient  possession,  and  in  favor  of  the  admission  of  ancient 
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documents  in  support  of  it.  Upon  the  same  principle  and  for 
the  same  reasons  that  hearsay  evidence  is  admitted  upon  ques- 
tions of  pedigree  are  ancient  dbcuments  admitted  upon  ques- 
tions of  ancient  possession  and  in  support  of  them ;  and  an 
ancient  deed  or  will,  or  other  instrument  of  title,  may  be  ad- 
mitted in  evidence  without  direct  proof  of  execution  when 
shown  to  have  come  from  proper  custody,  and  appealring  to 
be  of  the  age  of  at  least  thirty  years,  if  either  a  corresponding 
possession  under  it  for  at  least  thirty  years  is  shown,  or  if 
such  account  of  it  be  given  as  may  reasonably  be  expected 
under  all  the  circumstances  of  the  case,  and  as  affords  a  pre- 
sumption that  it  is  genuine."  ^  "  When  there  is  nothing  sus- 
picious about  them,  they  are  presumed  to  be  genuine  without 
express  proof,  the  witnesses  being  presumed  to  be  dead."'' 
The  admission  of  ancient  documents  purporting  to  constitute 
part  of  the  transactions  themselves,  to  which,  as  acts  of  owner- 
ship, or  of  the  exercise  of  right,  the  party  against  whom  they 
are  produced  is  not  privy,  are  hearsay  evidence  of  ancient  pos- 
session. 

§  2.  Declarations  accompanying  possession. — Wood,  in  his 
Practice  Evidence,'  says:  "  The  mere  existence  of  a  deed  for 
more  than  thirty  years,  without  proof  of  accompanying  pos- 
session,^ is  not  enough  in  any  case  to  authorize  it  to  be  read 
in  evidence  as  an  ancient  deed  without  proof  of  its  execution.* 
But  proof  of  possession  under  the  deed,  even  for  a  short  time, 
will  be  sufficient.  Thus,  where  possession  for  five  years  was 
proved,  it  was  held  that  the  deed,  being  more  than  thirty 
years  old,  was  admissible  in  evidence  as  an  ancient  deed.'  But 
the  fact  that  there  has  been  no  possession  under  the  instru- 
ment will  not  defeat  the  admissibility  of  the  instrument,  if 
its  authenticity  is  otherwise  established,  or  such  facts  are 
shown  as  raise  a  fair  presumption  of  its  genuineness.*    As  the 

1 1   Greenl.  Ev.,  §§  141,  143,  144;  31  Ga.  593;  Clark  v.  Wood,  34  N.  H.. 

Enders  v.  Sternberg,  2  Abb.  Ct  App.  447. 
Dec.    31 ;    Crowder  v.   Hopkins,   10        » Sec.  99. 

Paige,  183 ;  Storing  v.  Bowen,  6  Barb.        *  Fairly  v.  Fairly,  38    Miss.   280 ; 

109 ;  Jackson  v.  Luquere,  5  Cow.  2S1 ;  Gainor    v.     Cotton,     49    Tex.    ICl ; 

Wilson  V.  Betts,  4  Denio,  201 ;  Clark  Blakeman  v.  Doughty,  40  N.  J.  L. 

V.  Owen,   18  N.  Y.  434;  Ridgeley  v.  319. 
Johnson,  11  Barb.  527.  SNamlin  v.  Burwell,  75  Va.  551. 

2 1  Greenl.  Ev..  §  144;  Doe  v.  Roe.        6  White  v.  Hutehins,  40  Ala.  25a 
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value  of  these  documents  depends  mainly  on  their  having 
been  contemporaneous,  at  least  with  the  act  of  transfer,  if  not 
part  of  it,  care  is  first  taken  to  ascertain  their  genuineness; 
and  this  may  be  shown  prima  facie  by  proof  that  the  docu- 
ment comes  from  the  proper  ousted}',  or  by  otherwise  ac- 
counting for  it.  Documents  found  in  a  place  in  which,  and 
under  the  care  of  persons  with  whom,  such  papers  might  nat- 
urally and  reasonably  be  expected  to  be  found,  or  in  the  pos- 
session of  persons  having  an  interest  in  them,  are  in  precisely 
the  custody  which  gives  authenticity  to  documents  found 
within  it.^  The  absence  of  proof  of  possession  affects  merely 
the  weight  and  not  the  admissibility  of  the  instrument ;  and 
ancient  documents  purporting  to  bei  a  part  of  the  transaction 
to  which  they  relate,  and  not  a  mere  narrative  of  them,  are 
receivable  as  evidence  that  those  transactions  actually  oc- 
curred. "Where  proof  of  possession  cannot  be  had,  the  deed 
may  be  read,  if  its  genuineness  is  satisfactorily  established  by 
other  circumstances." 

§  3.  Private  titles  —  Hearsay  not  admissible  as  to. — 
Hearsay  is,  in  general,  inadmissible  to  prove  particular  facts, 
unless  such  facts  have  become  matters  of  general  reputation; 
and  such  evidence  is  also  inadmissible  for  the  purpose  of  prov- 
ing private  titles,  when  unsupported  by  any  analogy  to  mat- 
ters of  public  or  general  interest.^ 

§4.  Maps. —  Maps  and  ancient  surveys,  as  well  as  reputa- 
tion, are  evidence  to  elucidate  and  ascertain  a  boundary.  In 
the  trial  of  actions  involving  title  to  lands,  plans  of  the  prem- 
ises may  be  shown  to  the  jur}'',  and  taken  by  them  to  the  jury- 
room,  if  proved  to  be  correct  so  far  as  they  go.'  An  ex  parte 
map  or  diagram  or  plat  made  by  a  witness  and  shown  to  be 
correct  may  be  introduced  in  evidence,  not  as  independent 
evidence,  but  to  be  considered  in  connection  with  other  evi- 
dence to  enable  the  court  or  jury  to  understand  and  apply  it,* 
and  may  be  used  by  a  surveyor  who  made  it  to  explain  and 
illustrate  his  testimony  as  to  measurements  made  by  him.' 


1  Winne  v.  Patterson,  9  Pet.  663 ;  <  State  v.  Harr  (W.  Va.),  17  S.  E. 

Lapr  V.  Mumraa,  43  Pa.  St.  267.  Rep.  794 

8  Wood's  Prac.  Ev.,  §  100 ;    Dids-  ^  Goldsborough  v.  Paddock  (Iowa), 

bury  V.  Thomas,  14  East,  333.  54  N.  W.  Eep.  431. 

•Wood  V.  Williard,  36  Yt  83. 
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So  in  a  suit  bet,ween  the  owners  of  adjoining  land  to  estab- 
lish the  dividing  line,  both  parties  deriving  their  title  from 
the  same  grantor,  a  map  Annexed  to  the  deed  of  the  prera|ises 
to  said  grantor  and  referred  to  in  the  deed  is  evidence.' 

§  5.  Perambulations.^  Mr.  Greenleaf  says :  "  Perambula- 
tions consist  of  the  acts  of  persons  making  a  survey,  marking 
boundaries,  setting. up  monuments,  and  the  like,  including 
their  declarations  respecting  such  acts,  made  during  the  trans- 
action. Evidence  of  what  these  persons  were  heard  to  say 
upon  such  occasions  is  evidence,  not  however  as  hearsay,  but 
as  part  of  the  res  gestae,  and  explanatory  of  the  acts  them- 
selves, done  in  the  course  of  the  ambit."  ^  It  is  held  to  be  usual 
to  admit  what  old  people,  since  deceased,  who  accompanied 
the  perambulatior,  were  heard  to  say  on  such  occasions  re- 
specting the  boundaries.  Where  a  surveyor  who  was  present 
and  assisted  in  making  a  survey,  and  vi'^ho  pointed  out  to  sev- 
eral witnesses  a  corner  as  made  by  him  or  in  his  presence 
when  the  original  survey  was  made,  is  shown  on  the  trial 
to  be  incapable  on  account  of  his  physical  condition  to  testify, 
testimony  of  such  witnesses  to  the  declarations  of  such  sur- 
veyor is  competent." 

§6.  Modern  exercise  of  right. —  As  a  general  rule,  evi- 
dence of  reputation  is  not  to  be  received,  unless  a  foundation 
be  laid,  by  other  evidence,  of  the  right.  But  the  absence  of 
such  evidence  only  affects  the  value  of  the  evidence. 

§  7.  Private  boundaries  —  Hearsay  to  establish. —  The 
declarations  of  deceased  persons  who  are  shown  to  have  been 
in  a  position  to  know  the  facts  are  admissible  to  establish  the 
boundaries  of  lands  owned  by  private  persons.*  And  in  a 
controversy  as  to  whether  certain  stones  constitute  a  corner- 
bound  of  two  lots  of  land,  a  former  owner  of  one  having  long  . 
acquaintance  with  the  disputed  bound  may  testify  that  he 
"always  supposed  these  two  stones  were  the  corner,"  and 
that  he  "  knew  no  other,"  and  that  no  question  to  the  con- 
trary was  made  during  his  ownership.*    Common  reputation 

1  Crawford  v.  Loeper,  25  Barb.  449.  178 ;  39  N.  Y.  State  Rep.  706 ;  Enliss 

2 1  GreenJ.Ev.,§  146;  Elliot  V.  Pearl,  v.  McAdams,  108  N.  C.  507;  Muller 

1  McLean,  311.  v.  Southern  P.  B.  R.  Co.,  83  Cal.  240. 

3  Griffiths  V.  Sauls,  77  Tex.  630.  '  Leach  v.  Bancroft,  61  N.  H.  411. 

<Donohue  v.  Whitney,  133  N.  Y.  And  see  Griffith  v.  Sauls,  77  Tex.  631. 
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or  hearsay  is  allowed  from  necessity.  Thus,  in  Higley  v.  Bib- 
well,'  aged  men  who  lived  in  the  vicinity  were  allowed  to  tes- 
tify that  when  young  they  heard  old  men,  since  dead,  say 
there  was  a  traveled  road  or  highway  over  the  land  in  dis- 
pute. But  this  evidence  is  only  admissible  where  the  person 
making  the  declarations  is  shown  to  be  dead,^  and  is  shown 
to  have  had  actual  knowledge  of  the  lings  or  boundaries  in 
question,  and  stood  in  such  relation  to  the  property  as  to  have 
no  interest  to  misrepresent  the  fact.' 

§  8.  Deceased  surveyors  —  Declarations  of. —  Declarations 
of  a  surveyor  employed  to  run  a  boundary,  if  made  in  con- 
nection with  his  work  and  in  reference  to  it,  are  admissible 
in  evidence  after  his  death  against  the  party  who  employed 
him.*  The  same  rule  prevails  where  the  surveyor  is  shown 
to  be  incapable  on  account  of  his  physical  condition  to  tes- 
tify.* The  declarations  of  deceased  persons  who  are  shown  to 
have  been  in  a  situation  to  know  the  facts,  although  they  have 
no  interest  whatever  in  the  establishment  of  the  boundaries, 
are  admitted'  as  evidence.'  But  no  oral  evidence,  much  less 
hearsay,  can  be  received  to  change  the  objects  mentioned  in 
the  deed,  entry  or  survey,  or,  in  other  words,  to  substitute  one 
object  for  another.  When  corners  in  a  deed  are  lost,  they 
may  be  proved  by  reputation,  but  not  to  contradict  the  deed ; 
as  where  the  deed  sets  a  sugar  and  ash  tree  as  the  southeast 
corner,  and  two  beeches  for  the  northeast  corner,  reputation 
is  not  admissible  to  substitute  a  hickory,  oak  and  beech  tree 
for  the  first,  nor  two  hickories  for  the  other.' 

§  9.  Owner's  declarations. —  Wood,  in  his  Practice  Evi- 
dence, say:  "Declarations  by  the  owners  of  land,  made 
against  their  pecuniary  or  proprietary  interest,  are  admissible, 
provided  they  do  not  question  a  title  which  the  declarant  had 
no  right  to  question.'    Under  this  rule  the  declarations  of 

1 9  Conn.  447.  «  BIythe  v.  Sutherland,  3  MoCord 

2  Wood  V.  Williard,  37  Vt  373.  (S.  C),  358;  Bennett  v.  Devebaugh, 

'  Mason  v.  McCormack,  85  N.  C.  3  Bin.  (Pa.)  175. 

236 ;  Donohue  v.  "Whitney,  133  N.  Y.  7  Wood's  Prac.  Ev.,  §  111 ;  McCoy 

178 ;  39  N.  Y.  State  Rep.  706.  v.  Galloway,  3  Ohio,  382. 

<  Barclay  v.  Howell's  Lessees,  6  Pet.  8  Everts  v.  Young,  53  Vt.  339 ;  Put- 
498 ;  McCormick  v.  Barnum,  10  man  v.  Fisher,  id.  191 ;  Smith  v.  Mar- 
Wend.  105.  tin,  17  Conn.  399;  White  v.  Long,  24 

5  Griffith  V.  Sauls,  77  Tex.  630.  Pick.  319. 
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one  person  in  possession  of  land  in  disparagement  of  his  own 
title  are  admissible  in  evidence  against  him  and  those  claim- 
ing under  him,  but  declarations  in  favor  of  his  own  title  are 
inadmissible.^  Declarations  of  persons  in  possession  of  prop- 
erty can  only  be  given  in  evidence  as  part  of  the  res  c/esfce,  or 
in  respect  to  their  interest  in  the  subject-matter;  and  a  party 
must  be  shown  to  have  been  in  possession  before  his  declara- 
tions made  at  the  time  are  admissible  as  part  of  the  res  gesfce, 
and  as  explanatory  of  the  possession.^  Declarations  made  by 
an  owner  in  his  own  favor  are  not  admissible  to  show  the  loca- 
tion of  a  boundary,  but  are  admissible  for  the  purpose  of 
showing  non-acquiescence  in  a  different  line  or  boundary.  The 
rule  as  to  the  lis  mota  prevails  in  reference  to  declarations  re- 
lating to  matters  of  general  or  public  interest." ' 

II.    DYING   DEOLAEATIONS. 

§  10.  In  general. —  In  cases  of  homicide,  where  the  death 
of  the  deceased  is  the  subject  of  the  charge,  and  the  circum- 
stances of  the  death  are  the  subject  of  the  dying  declarations, 
d3'ing  declarations  are  allowed,  if  made  in  extremis,  as  to  the 
cause  of  the  declarant's  death  and  as  to  the  person  who  in- 
flicted the  fatal  wound.  In  other  words,  a  declaration  made 
by  the  declarant  as  to  the  cause  of  his  death,  or  as  to  any  of 
the  circumstances  of  the  transaction  which  resulted  in  his 
death,  is  competent  only  in  trials  for  murder  or  manslaughter 
of  declarant.*  Such  declarations  are  admissible  in  favor  of 
the  defendant  as  well  as  against  him.'  It  is  essential  to  the 
admissibility  of  such  declarations  that  at  the  time  they  were 
made  the  declarant  was  in  actual  danger  of  death,  that  he 
had  full  apprehension  of  his  danger,  and  that  death  ensued.'' 
Whether  a  statement  by  deceased  was  made  when  he  was  in 
extremis  and  had  given  up  all  hope  of  life,  so  as  to  render  it 

1  Gibney  v.  Morchay,  34  N.  Y.  301 ;  »  Matfcox  v.  United  States,  146  U.  S. 
Allen  V.  Grove,  18  Pa.  St.  377 ;  Dow  140 ;  United  States  v.  Schneider,  21 
V.  Jewell,  18  N.  H.  340;  Peabody  v.    Wash.  L.  Rep.  (D.  C.)  45. 

Hewett,  52  Me.  33.  «  PuUiam  v.  State,  88  Ala.  1 ;  Hus- 

2  Ellis  V.  Janes,  10  Cal.  456.  sey  v.  State,  87  id.  131 ;  People  v. 
8  Wood,  Prac.  Ev.,  g  114.  Lanogan,  81  Cal.  143 ;  State  v.  John- 
<  People  V.  Green,  1  Park.  Grim,     son,  36  S.  0.  153. 


Rep.  11 ;  Cora.  v.  Casey,  11  Cush.  417 ; 
Kilpatriok  v.  Com.,  31  Pa.  St  198. 
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admissible  as  a  dying  declaration,  is  to  be  determined,  not 
only  by  what  lie  said,  but  also  by  his  evident  danger  and  all 
the  surrounding  circumstances.'  It  is  not  essential  that  the 
declarant  expressly  stated  that  he  had  no  hope  of  recovery,  or 
was  going  to  die.  It  is  sufficient  if  it  satisfactorily  appears  in 
any  mode  that  the  declarations  were  made  under  a  sense  of 
impending  death  ;^  and  the  expression  by  deceased  of  a  belief 
that  he  was  going  to  recover,  made  several  hours  after  his 
dying  declaration,  is  not  admissible  to  show  that  such  declara- 
tion was  made  while  he  had  a  hope  of  recovery.'  It  is  the 
impression  of  impending  death  and  not  the  rapid  succession 
of  it,  which  renders  dying  declarations  admissible.^  Thus, 
sufficient  ground  is  laid  for  the  admission  of  declarations, 
where  they  were  made  less  than  two  days  after  the  wounding 
and  six  hours  before  death  ensued,  after  deceased  had  been 
told  by  his  physician  that  he  must  die,  whereupon  he  said  he 
had  no  hope  of  recovery;'  or  that  he  has  to  die,  and  that  a 
person  named  "  has  killed  him."  *  The  fact  that  the  written 
statement  is  sworn  to  does  not  render  it  inadmissible.''  State- 
ments made  by  an  injured  party  at  different  times  are  all 
admissible  as  dying  declarations,  if  they  were  made  under  a 
sense  of  impending  death.'  Declarations  of  one  who  had  been 
shot,  made  a  few  days  after  the  shooting,  at  a  time  when  he 
felt  conscious  of  approaching  death  and  believed  there  was  no 
hope  of  recovery,  are  admissible^  although  he  lived  a  month 
after  they  were  made.'  They  are  competent  if  made  after 
the  attending  physician  has  told  the  person  that  the  chances 
are  all  against  him,  or  where  the  deceased  stated  that  he  was 
dying.'" 

§  11,  To  material  matters  only. — ^ To  be  competent  as  dying 
declarations  the  statements  of  the  deceased  must  not  only  re- 
late to  the  immediate  circumstances  of  the  transaction  result- 

1  Com.  Y.  Matthews  (Ky.),  12  S.  W.  » State  v.   Bradley,  34  &   C.  136 

Rep.   333 ;  Hussey  v.  State,  87  Ala.  White  v.  State,  30  Tex.  App.  653. 

131.  7  Turner  v.   State,   89  Tenn.   547 

i!  State  V.  Russell  (Mont),  83  Pac.  People  v.  Bemmerly,  87  Gal.  117. 

Rep.  8.54.  8  Hines  v.  Com.,  11  Ky.  L.  Rep.  815, 

3  State  V.  Shaffer  (Oreg.),  33  Pac.  » Fulcher  v.  State,  28  Tex.  App.  465, 

Rep.  545.  10  State  t.  Welsor  (Mo.),   31  S.  W, 

iPulIiam  V.  State,  88  Ala.  1 ;  Archi-  Rep.  443 ;  State  v.  Umble,  33  S.  W, 

bald  V.  State,  122  Ind.  132.  Rep.  378;  Evans  v.  State  (Ark.),  32 

'State  V.  Nelson,  101  Mo.  464.  S.  W.  Rep.  1036. 
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ing  in  the  injury,  but  must  detail  facts,  and  not  the  mere 
opinion  of  the  one  making  them.'  Such  declarations  are  only 
admissible  as  to  matters  about  which  the  deceased  would  have 
been  competent  to  testify  if  sworn  in  the  cause.^ 

§  12.  Declarations  must  be  complete. —  In  order  to  make 
dying  declarations  admissible,  the  declaration  or  statement 
must  be  complete  in  itself;  for  if  the  declarations  appear  to 
have  been  intended  by  the  dying  man  to  be  connected  with 
and  qualified  by  other  statements,  which  he  is  prevented  by 
any  cause  from  making,  they  will  not  be  received.'  By  "  com- 
plete in  itself"  is  meant  that  the  declarant's  statement  of  any 
given  fact  shall  be  all  he  intended  to  say  as  to  that  fact.*  When 
the  declaration  has  been  committed  to  writing  at  the  time  it 
was  made,  it  must  be  produced  or  accounted  for.  If  the  depo- 
sition of  the  deceased  has  been  taken  under  the  statute,  but 
for  any  cause  is  inadmissible  as  such,  it  is  still,  if  made  in  ex- 
i/remis,  admissible  as  a  dying  declaration.'  The  substance  of 
the  declaration  may  be  given  in  evidence  if  the  witness  is  not 
able  to  state  the  precise  language  used.'  The  declarations  may 
be  elicited  by  questions  and  maj"^  be  given  by  signs. 

§13.  Weight  to  be  given  dying  declarations. —  Dying 
declarations  are  to  be  received  with  great  caution,  and,  except 
where  the  circumstances  were  such  as  to  render  it  next  to  im- 
possible that  the  deceased  could  be  mistaken  as  to  the  crimi- 
nating facts  stated,  juries  should  scan  the  statement  with 
great  care.' 

in.    DEOLAEATIONS   AGAINST   INTEREST. 

§  14.  In  general. —  Sir  J.  Stephen,  in  his  Digest  of  the  Law 
of  Evidence,'  states  the  rule  to  be  that  "a  declaration  is 
deemed  to  be  relevant  if  the  declarant  had  peculiar  means  of 

iCom.  V.  Mathews  (Ky.),  13  S.  W.  517;  State  v.  Patterson,  45  Vt.  308; 

Rep.  333 ;  State  v.  Elkins  (Mo.),  14  S.  McLean  v.  State,  16  Ala.  G73. 
W.  Rep.  116.  estate  v.  Banister,  85  S.  C.  390; 

2  Jones  V.  State,  71  Indi  66 ;  Brother-  Rex  v.  Woodcock,  1  Leach,  C.  C.  503. 
ton  V.  People,  75  N.  Y.  159;  United       «Starkey   v.    People,    17    111.    17; 

States  V.  Heath,  19  Wash.  L.  Rep.  Montgomery  v.  State,  11  Ohio,  434. 
(D.  C.)  818.  '  Jackson  v.  Kuiffen,  3  Johns.  35 

3Com.  V.  Vass,  3  LeiRh  (Va.),  786;  Young  v.  State  (Ala.),  10  S.  Rep.  913 

State  V.  Crabtree,  111  Mo.  136.  Bates  v.  Com.,  14  Ky.  L.  Rep.  177 

<  Hall  V.  Com.  (Va.),  15  S.  E.  Rep.  State  v.  Banister,  35  S.  C.  390. 

8  Art.  Sa 
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knowing  the  matter  stated,  if  he  had  no  interest  to  misrepre- 
sent it,  and  if  it  was  opposed  to  his  pecuniary  or  proprietary 
interest.^  The  whole  of  any  such  declaration,  and  of  any 
other  statement  referred  to  in  it,  is  deemed  relevant,  although 
matters  may  be  stated  which  were  not  against  the  pecuniary 
or  proprietary  interest  of  the  declarant ;  but  statements  not 
referred  to  in  or  necessary  to  explain  such  declarations  are 
not  deemed  to  be  relevant  merely  because  they  were  made  at 
the  same  time  or  recorded  in  the  same  place."  ^ 

§  15.  Conditions  precedent  to  admissions.^  Mr.  Greenleaf 
says :  "  To  render  declarations  against  interest  admissible  ex- 
cept in  suits  to  which  the  declarant  is  a  party,  it  must  first 
be  shown  that  he  is  dead  and  that  the  statement  or  entry 
should  be  against  the  interest  of  the  declarant.  The  amount 
of  pecuniary  interest  is  not  important;  it  is  sufficient  if,  at 
the  time  the  declaration  or  entry  was  made,  it  charged  the 
person  making  it  to  any  extent.'  To  render  the  declaration 
of  a  deceased  person  admissible  as  evidence  it  must  appear 
that  the  declarant  is  deceased ;  that  he  possessed  competent 
knowledge  of  the  facts  or  that  it  was  his  duty  to  know  them ; 
and  that  the  declarations  were  at  variance  with  his  interest."  * 
This  class  embraces  not  only  entries  in  books,  but  all  other 
declarations  or  statements  of  facts,  whether  verbal  or  in  writ- 
ing, and  whether  made  at  the  time  of  the  fact  declared  or 
at  a  subsequent  day.'''  Thus,  where  entries  have  been  made 
by  a  deceased  person  in  the  due  course  of  business  in  his  books,, 
such  entries  are  admissible  to  prove  the  facts.  But  a  written 
statement  of  the  facts  in  a  disputed  cause  is  not  admissible 
after  the  death  of  the  writer  simply  because  entered  in  a 
book.^  An  entry  in  the  shop-books  of  one  who  repaired  a 
wagon,  but  who  has  since  died,  showing  a' charge  against  the 
owner  of  the  wagon  for  a  number  of  spokes,  is  admissible  in 
favor  of  such  owner  against  a  railroad  company,  where  the 

1  Gleador  v.  Atkins,  1  C.  &  M.  433.  Maine,  25  id.  S3;  Harris  v.  Clark,  3 

2Doe  V.  Bevis,  7  C.  B.  456;  Higham  N.  Y.  93;  Pike  v.  Hays,  14  N.  H.  19. 

V.  Ridge  way,  3  Smith's  L.  C.  318;  5  Pearce  v.  Jackson,  10  Ired.  (N.  C.) 

Staed  V.  Heaton,  4  T.  R.  669.  355. 

3  Rex  V.  Worth,  4  Q.  B.  133.  «  Horton  v.  Wood,  66  Hun,  633 ;  50 

,   n  Green).  Ev.,  g  147;    White  v.  N.  Y.  State  Rep.  679. 

Chouteau,   10  Barb.   202;   Smith  v. 
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character  or  extent  of  an  injury  to  the  wheel  by  collision  with 
a  locomotive  is  in  dispute.' 

§  16.  Declarations  of  deceased  grantor. —  Declarations  ot 
a  deceased  grantor  made  when  in  possession  of  real  estate,  in 
reference  to  his  title  thereto  and  against  his  interest,  may  be 
given  in  evidence  even  in  actions  between  third  parties.^  A 
distinction  is  made  between  declarations  against  interest  and 
those  made  by  one  in  privity  of  estate.  In  the  first  case  the 
evidence  is  admissible  without  privity  of  estate,  and  hence  the 
declarations  must  be  not  only  against  interest,  but  the  decla- 
rant must  be  dead;  while  in  the  case  of  declarations  by  one 
in  privity  of  estate,  the  declarations  are  admissible  whether 
the  declarant  be  alive  or  dead.  In  Pependick  v.  Bridgewater ' 
-it  was  held  that  the  declarations  of  a  deceased  tenant  as  to 
the  non-existence  of  a  right  of  common  on  the  part  of  the 
owner  of  the  land  occupied  by  such  tenant  were  not  admis- 
sible, for  the  reason  that  the  tenant  could  not  derogate  from 
the  right  of  the  landlord  or  owner  of  the  fee  by  any  declara- 
tion he  might  make.  The  case  was  stated  to  be  in  effect  an 
exception  to  an  exception.  Lord  Campbell,  C.  J.,  in  stating 
the  rule,  said,  generally,  any  declaration  of  a  deceased  person 
on  a  matter  ^Yith  which  he  is  acquainted,  made  against  his 
interest,  is  admissible  in  evidence.  But  the  learned  chief  jus- 
tice continued  by  saying  that  an  exception  to  this  rule  was 
that  you  cannot  admit  in  evidence  the  declaration  of  a  tenant 
which  derogates  from  the  title  of  a  reversioner.  The  distinc- 
tion is  taken  between  declarations  against  interest  and  those 
made  by  one  in  privity  of  estate.  The  court  receives  decla- 
rations of  a  deceased  person  against  his  interest  because  of 
the  likelihood  of  their  being  true,  of  their  general  freedom 
from  any  reasonable  probability  of  fraud,  and  because  they 
cannot  be  set  up  or  proven  until  the  death  of  the  party  mak- 
ing them. 

§  17.  Declarations  of  decedent  against  his  representa- 
tives.—  The  declaration  of  a  deceased  party  to  a  written  in- 
strument, made  to  a  third  person  prior  to  the  execution  of 
the  instrument,  and  offered  to  be  proved  at  the  trial  for  the 

1  Lassone  v.  Boston  &  L.  R  Co.  2  Lyon  v.  Eickon,  56  N.  Y.  State 
(N.  H.),  46  Alb.  L.  J.  37a  Eep.  804. 

3  5  EI.  &  Bl.  166. 
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purpose  of  impeaching  and  annulling  that  instrument  for  the 
fraud  of  the  deceased,  but  which  was  not  communicated  by 
the  witness  to  the  other  parties,  is  but  hearsay  evidence,  and 
that  too  of  an  extremely  dangerous  character;  and  when 
standing  alone,  and  not  merely  in  aid  of  direct  evidence,  is 
incompetent  to  destroy  the  validity  of  the  writing.' 

§  18.  Declarations  of  testator  as  to  contents  of  lost  will. 
When  there  is  a  question  as  to  the  contents  of  a  lost  will,  the 
declarations  of  the  deceased  testator  as  to  its  contents  are 
deemed  to  be  relevant,  whether  they  were  made  before  or 
after  the  loss  of  the  will.^  Declarations  of  a  testator,  both  be- 
fore and  after  making  his  will,  are  admissible  to  show  the 
existence  of  a  delusion,  or  his  mental  condition,  or  that  the 
will  was  induced  by  fraud  and  undue  influence.'  Declarations 
of  a  deceased  person  as  to  his  intent  in  making  a  deposit  in 
the  name  of  another  with  himself  as  trustee,  and  his  reasons 
therefor,  are  admissible  in  favor  of  the  beneficiary  against 
the  administrator  of  such  person.* 

§  19.  Donor.- — Declarations  of  a  voluntary  trustee  under  a 
trust  created  by  himself,  made  after  its  creation,  are  inadmis- 
sible to  affect  it,  when  no  power  of  revocation  was  reserved.' 

IV.    MEMOEANDA. 

§  20.  Entries  by  a  public  officer  from  reports  by  other 
officers. —  A  declaration  is  deemed  to  be  competent  when  it 
was  made  b}'  the  defendant  in  the  ordinary  course  of  business, 
or  in  the  discharge  of  professional  duty,  at  or  near  the  time 
when  the  matter  stated  occurred,  and  of  his  own  knowledge.' 
A  material  ultimate  fact  may  be  proved  by  the  evidence  of  a 
witness  who,  having  no  personal  recollection  of  the  fact  at 
the  time  of  his  examination  as  a  witness,  testifies  that  he 
made,  or  saw  made,  an  entry  of  the  fact  at  the  time  or  re- 

iHard  v.  Ashley,  63  Hun,  634;  44  Re  Brown's  Estate  (Vt.),  26  Atl.  Rep. 

N.  Y.  State  Rep.  795.  688 :  Perkins  v.  Hasbrouok,  155  Pa. 

2  3  Redf.  Wills,  15 ;  1  Whart  Ev.,  St  494 ;  Reggs  v.  Powell,  143  111.  453 ; 
g  139.  Re  Eobb's  Estate.  37  S.  C.  19. 

3  Haines  v.  Hayden,  95  Mich.  332 ;  » Connecticut  River  Sav.  Bank  v. 
Hindman  v.  Van  Dyke,  153  Pa.  St.  Albee,  64  Vt.  571. 

243.  «  Doe  v.  Turfford,  3  B.  &  Ad.  89a 

*  Ducker  v.  Whitson,  112  N.  C.  444 ; 
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cently  thereafter,  which,  on  being  produced,  he  can  verify  as 
the  entry  he  made  or  saw,  and  that  he  knew  the  entry  to 
be  true  when  made ;  and  such  ultimate  fact  may  be  proved 
by  showing  by  a  witness  that  he  knew  the  facts  in  relation  to 
the  matter  which  is  the  subject  of  investigation,  and  com- 
municated them  to  another  at  the  time  but  had  forgotten 
them,  and  supplementing  this  testimony  by  that  of  the  person 
receiving  the  communication,  to  the  effect  that  he  entered  at 
the  time  the  facts  communicated,  and  by  the  production  of 
the  book  or  memorandum  in  which  the  entries  were  made. 
The  admissibility  of  memoranda  of  the  first  class  is  well  set- 
tled. They  are  admitted  in  connection  with  and  as  auxiliary 
to  the  oral  evidence  of  the  witness,  and  this  whether  the  wit- 
ness, on  seeing  the  entries,  recalls  the  facts,  or  can  only  verify 
the  entries  as  a  true  record  made  or  seen  made  by  him  at  or 
soon  after  the  transaction  to  which  it  relates.'  The  other 
branch  of  the  proposition  has  not  been  very  generally  adjudi- 
cated in  the  several  states,  although  the  admissibility  of  entries 
made  under  such  circumstances  was  apparently  approved  in 
Payne  v.  Hodge  ^  and  Mayor,  etc.  of  N.  T.  v.  Second  Ave.  H. 
Co.'  Thus,  an  account  kept  in  the  ordinary  course  of  business 
of  laborers  employed  in  the  prosecution  of  a  work,  based  upon 
daily  reports  of  foremen  who  had  charge  of  the  men,  and 
who,  in  accordance  with  their  duty,  reported  the  time  to  an- 
other subordinate  of  the  same  common  master,  but  of  a  higher 
grade,  who  in  time  also,  in  accordance  with  his  duty,  entered 
the  time  as  reported,  is  admissible  if  verified  by  the  evidence 
of  the  foremen  that  they  made  true  reports,  and  of  the  person 
who  made  the  entries  that  he  correctly  entered  them.  It 
seems,  however,  that  the  account  must  have  been  made  in  the 
ordinary  course  of  business,  and  that  it  should  not  be  extended 
so  as  to  admit  a  mere  private  memorandum,  not  made  in  pur- 
suance of  any  duty  owing  by  the  person  making  it,  or  when 
made  upon  information  derived  from  another  who  made  the 
communication  casually  and  voluntarily,  and  not  under  the 
sanction  of  duty  or  other  obligation.'' 

iHalsey  v.  Sinsebaugh,  15  N.  Y.        s  102  N.  Y.  573. 
48S ;  Guy  v.  Mead,  33  id.  463.  *  Peck  v.  Valentine,  94  N.  Y.  509. 

»71N.  Y.  59a 
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V.    SHOP-BOOKS,    ACCOUNT-BOOKS,    ETC. 

§  21.  In  general. — A  general  rule  prevails  in  this  country  — 
adopted,  it  is  said,  from  the  law  of  Holland  —  that  the  books 
of  a  tradesman  or  other  person  engaged  in  business,  contain- 
ing items  of  account,  kept  in  the  ordinary  course  of  book  ac- 
counts, are  admissible  in  favor  of  the  person  keeping  them, 
against  the  party  against  whom  the  charges  were  made,  after 
the  following  preliminary  facts  have  been  shown,  viz. :  1.  That 
the  books  offered  are  his  books  of  account  kept  in  the  regular 
course  of  business.  2.  That  there  was  a  course  of  dealing  be- 
tween the  parties.  3.  That  some  articles  or  service  chargetl 
was  actually  furnished.  4.  That  the  party  had  no  clerk  or 
book-keeper.  5.  That  he  kept  fair  and  honest  accounts.  The 
rule  admitting  account-books  of  a  party  in  his  own  favor  in 
any  case  was  a  departure  from  the  ordinary  rules  of  evidence. 
It  was  founded  upon  a  supposed  necessity,  and  was  intended 
for  cases  of  small  dealers  who  kept  no  clerks,  and  was  con- 
fined to  transactions  in  the  ordinary  course  of  buying  and 
■selling  or  the  rendition  of  services.  In  these  cases  some  pro- 
tection against  fraudulent  entries  is  afforded  in  the  publicity 
which  to  a  greater  or  less  extent  attends  the  manual  transfer 
of  tangible  articles  of  property,  or  the  rendition  of  services, 
and  the  knowledge  which  third  persons  may  have  of  the  trans- 
actions to  which  the  entries  relate.  It  would  be  unwise  to 
extend  the  operation  of  the  rule  admitting  a  party's  books  in 
evidence  beyond  its  present  limits.^  The  above  rule  has  no 
application  to  the  case  of  books  or  entries  relating  to  cash 
items  or  dealings  between  the  parties,  and  the  same  necessity 
does  not  exist  in  respect  to  cash  transactions ;  moreover,  en- 
tries of  cash  transactions  could  be  fabricated  with  much 
greater  safety  and  with  less  chance  of  the  fraud  being  dis- 
covered than  entries  of  goods  sold  and  delivered,  or  of  serv- 
ices rendered.^  Account-books  are  always  evidence  against 
the  party  keeping  them,  without  any  preliminary  proof.'  But 
under  the  above  rule  a  bank's  ledgers  are  not  admissible  in 

iSinith  V.  Bentz,  131  N.  Y.  169;  43  N.  Y.   State   Rep.   336;    McCain -v. 

N.  Y.  State  Rep.  879.  Peart,  145  Pa.   St   516;    Powei-s  v. 

3  Voaburgh  v.  Thayer,   13  Johns.  Savin,  46  N.  Y.  State  Rep.  709 ;  Tay- 

461.  lor  V.  Davis,  83  Wis.  455 ;   Smith  v. 

3  Adams  v.  Olen,  64  Hun,  368;  46  Collins,  94  Ala.  394. 
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evidence  in  its  own  behalf  in  an  action  for  an  alleged  deposit.' 
But  where  books  of  original  entrj"^  have  been  destroyed  by  fire, 
the  items  therein  may  be  proved  from  the  ledger.^  Whether 
the  books  of  a  party  are  admissible  or  not,  he  may  use  them 
as  a  memoranda  to  refresh  his  memory,  and  any  tribunal 
is  quite  apt  to  give  additional  weight  to  the  evidence  of  the 
party  which  is  sustained  by  the  entries  of  the  event,  recorded 
at  the  time  of  the  occurrence.^  In  New  York  it  is  not  essential 
to  produce  the  party  himself  as  a  witness ;  *  but  it  is  necessary 
to  show :  1.  That  the  books  offered  are  his  books  of  account, 
kept  in  the  regular  course  of  business.  2.  That  there  was  a 
course  of  dealing  between  the  pa.rties.  3.  That  some  articles 
or  services  charged  were  actually  furnished.  4.  That  the  party 
had  no  clerk  or  book-keeper.  5.  That  he  kept  fair  and  honest 
accounts.'  If  the  books  are  kept  according  to  the  usage  and 
degree  of  intelligence  of  the  party  it  is  sufficient.  Thus,  a 
notched  stick  kept  for  this  purpose  was  held  to  be  a  good 
book  of  original  entries  where  it  was  the  only  method  by 
which  a  party  kept  his  accounts;^  and  so  pieces  of  board 
sawed  out  of  the  party's  corn-crib;  so  are  scraps  of  paper;  so 
are  boards  upon  which  the  measurements  of  lumber  are  marked 
by  the  one  who  cut  and  delivered  the  lumber.' 

In  an  action  for  services  rendered,  where  there  is  evidence 
tending  to  show  that  an  account-book  was  made  up  from  tal- 
lies by  employees  in  a  mill,  kept  upon  a  planed  shingle  and 
delivered  to  the  persons  keeping  the  book,  who  made  entries 
from  them,  the  book  is  admissible.'  The  account  is  not  ex- 
cluded because  kept  in  ledger  form,  so  that  the  charges  against 
defendant  are  on  a  separate  page  from  those  against  others.' 
But  if  shown  not  to  be  the  book  of  original  entries,  it  is  not 

1  Porter  v.  County  F.  Nat  Bank  of  s  Smith  v.  Bentz,  131  N.  Y.  169 ;  45 
Williams,  4  Ind.  App.  501.  Alb.  L.  J.  313;  43  N.  Y.  State  Hep. 

2  McCrady  v.  Jones,  36  S.  C.  136 ;  879 ;  Knight  t.  Cummington,  6  Hun, 
Stillwater   v.   Fairwell,  64  Vt.   386;  100. 

Chatauga  Ore  &  I.  Co.  v.  Blake,  144  6  Rowland  v.  Barton,  3  Harr.  (Del.) 

U.  S.  476.  388. 

3 Strand  v.  Tilton,  4  Abb.  Ct  App.  'Pallman  v.  Smith,  135  Pa.  St.  188. 

Dec.  334 ;  Robinson  v.  Smith,  111  Mo.  «  West  v.  Van  Tuyl,  119  N.  Y.  633 ; 

205 ;  Muckle  v.  Eennie,  41 N.  Y.  State  38  N.  Y.  State  Rep.  549. 

Rep.  97.  s  Faxon  v.  HoUis,  13  Mass.  438. 

^Tomlinson  v.  Borst,  80  N.  Y.  43. 


306  RULES    or    EVIDENCE. 

competent  without  producing  or  accounting  for  those  entries.* 
And  if  it  appear  that  the  books  offered  are  a  part  of  a  system 
of  books  involving  others,  which  may  be  necessary  to  a  com- 
plete view  of  the  state  of  accounts,  the  others  must  be  pro- 
duced or  accounted  for.^  Thus,  where  the  ledger  is  offered,  a 
day-book  shown  to  ha%'e  been  kept  must  be  produced.  There 
must  have  been  some  course  of  dealing  between  the  parties :  a 
single  sale  is  not  suiiicient.'  Independent  evidence  that  some 
article  or  service  charged  was  furnished  is  indispensable.''  One 
article  delivered  and  one  item  of  work  done,  as  charged,  satisfy 
this  requirement.'  A  party  cannot  testify  from  books  of  ac- 
count kept  partly  by  himself  and  partly  by  others.^  And 
unsworn  accounts,  purporting  to  be  those  of  sales  made  by  an 
auctioneer  at  the  request  of  the  sheriff,  which  were  not  made 
by  the  witness  producing  them,  and  are  proven  only  to  have 
been  rendered  by  the  auctioneer  to  the  sheriff,  are  not  admis- 
sible in  evidence.'  The  above  rule  does  not  apply  to  admit 
the  books  of  a  partjj^  to  the  suit,  if  they  were  kept  by  a  regu- 
lar clerk  or  book-keeper,  whose  business  it  was  to  notice  sales 
and  enter  them  in  the  books.*  But  the  books  of  daily  entries 
made  by  the  party  himself  are  not  rendered  incompetent  by 
the  fact  that  his  servant,  porter  or  messenger  noted  in  tem- 
porary form  the  deliveries  made  by  him,  and  reported  them 
to  the  party,  who  upon  such  information  made  the  entries  in 
question.'  The  books  of  a  partnership  may  be  proved  by  the 
partner  who  kept  the  books,  or  in  case  of  his  death  by  proof 
of  his  handwriting.  1"  To  show  that  the  party  kept  fair  and 
honest  books,  the  testimony  of  one  witness  is  enough,  who 
had  dealt  with  the  party,  and  settled  with  him  by  his  account ;  '^ 
but  he  must  be  a  customer.  The  rules  relating  to  the  admis- 
sion of  books  of  account  in  the  different  states  are  not  uni- 

1  Vilmar  v.  Sohall,  35  N.  Y.  Supr,  'Mcllhargy  v.  Chambers,  37  N.  Y. 

Ot.  67.  State  Eep.  931 ;  117  N.  Y.  532;  Koh- 

3  Pendleton  v.  Meed,  17  N.  Y.  73;  ler  v.  Lindenmeyer,  139  N.  Y.  498; 

Larue  v.  Eowland,  7  Barb.  107.  85  N.  Y.  State  Rep.  633 ;  Dooley  v. 

3  Corning  v.  Ashley,  4  Denio,  354.  Moan,  57  Hun,  535;  33  N.  Y.  State 

*  Morrill    v.   Whitehead,   4  B.    D.  Rep.  118. 

Smith,  239.  8  sickles  v.  Mather,  20  Wend.  72. 

» Lianell  v.  Southerland,  11  Wend.  '  Hauptman.    v.    Catlin,    1    E.    D. 

568.  Smith,  729. 

6  Hancock  v.  Flynn,  54  Hun,  638;  lOKron  v.  Levy,  1  Hun,  173. 

28  N.  Y.  State  Rep.  354.  "  Beattie  v.  Qua,  15  Barb.  137. 
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form.  In  most  of  the  states,  if  it  appears  that  there  is,  in  fact, 
living  attainable  proof  of  the  item,  independent  of  the  entries, 
the  latter  are  then  inadmissible.  The  rule  excludes  the  books 
when  better  evidence  of  the  facts  is  attainable,  and  the  books 
are  admissible  when  from  necessity  they  afford  the  best  evi- 
dence of  the  facts  contained  therein.^  The  rule  of  admission 
of  shop-books  has  no  application  to  the  case  of  books  of  en- 
tries relating  to  cash  items  or  dealings  between  the  parties.^ 
The  same  necessity  does  not  exist  in  respect  to  cash  transac- 
tions as  to  cases  of  transactions  in  the  ordinary  course  of  buy- 
ing and  selling  or  the  rendition  of  services.^ 

§  22.  Time  of  entry  material  when. —  To  be  admissible  at 
all,  entries  should  be  made  at  or  near  the  time  of  the  transac- 
tion. The  law  fixes  no  precise  instant.  They  are  not  to  be 
registers  of  past  transactions,  but  memoranda  of  transactions 
as  they  occur.*  A  party  to  a  contract  the  terms  of  which 
are  in  dispute  cannot  give  in  evidence  his  own  statements, 
either  oral  or  written,  made  subsequent  to  the  contract,  in 
corroboration  of  his  version  of  the  contract.*  It  is  no  objec- 
tion to  a  book  that  the  entries  were  made  by  the  party  from 
data  furnished  him  by  his  workmen,  if  he  knows  the  facts 
therein  stated.  It  is  no  objection  to  the  book,  though  the 
entries  be  first  made  on  a  slate  and  then  transcribed  by  the' 
part}',  if  done  in  the  ordinary  course  of  his  making  such 
entries."  The  entry  must  be  in  the  book  of  the  party,  kept 
by  him  for  the  purpose  of  his  daily  accounts,  generally,  with 
all  those-  persons  who  may  have  dealings  with  him,  and  must 
be  made  in  conformity  to  the  prevalent  manner  of  his  keeping 
the  book,  and  in  a  regular  course  with  the  other  charges.  If 
they  stand  isolated  on  the  front  leaf  of  the  book,  and  not  fall- 
ing into  a  regular  order  with  the  other  charges,  they  will  be' 
rejected.  An  account  properly  in  evidence  is  competent  evi- 
dence of  the  facts  of  sale,  of  the  dates,  of  the  price  or  value, 
and  of  the  delivery.^ 

1  Wheeler  v.  Smith,  18  Wis.  651 ;        '  Griesheimcr  v.  Tanenbaum,  134 
Ward  V.  Wheeler,  18  Tex.  249.  N.  Y.  650 ;  36  N.  Y.  State  Rep.  339. 

2  Vosburg  V.  Thayer,  12  Johns.  461.        « Faxon  v.  Hollis,  13  Mass.  427. 

3  Smith  V.  Bentz,  131  N.  Y.  169;  43        'Batchelder  v.  Sanborn,  23  N.  H. 
N.  Y.  Statu  Rep.  879.  335. 

<  Ewing  V.  Sparks,  7  N.  J.  L.  59 ;  •  ' 

Bentley  v.  Ward,  116  Mass.  333. 
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VI.    MEMORANDA   AS    EVIDENCE. 

§  23.  In  general. —  Memoranda  of  facts,  made  by  an  eye- 
Avitness  at  the  time  of  the  occurrence,  and  which  he  swears  to' 
be  correct,  are  not  generally  evidence,^  except  where  they  were 
made  in  the  due  course  of  business  and  the  person  making 
them  is  dead  or  has  absconded,  or  for  any  cause  his  testimony 
cannot  be  obtained,  and  then  only  of  such  facts  as  to  which  he 
would  be  competent  to  testify  if  living.^  Thus,  a  memoran- 
dum is  admissible  in  evidence  without  testimony  of  the  person 
who  made  it,  where  he  is  without  the  jurisdiction  of  the  court 
and  bis  handwriting  is  proved.^  A  written  memorandum 
made  by  an  officer  in  the  course  of  his  official  duty,  which  is 
against  his  interest,  is  admissible  after  his  death,  as  wellof 
facts  against  his  interest  as  of  other  collateral  and  incidental 
facts  and  circumstances  contained  in  it.'' 

§  24.  Refreshing  memory  by. —  A  witness  who  has  drawn 
up  a  written  narrative  of  a  matter  or  transaction  may  in  naanj'' 
cases  use  it  while  under  examination  as  a  script  to  refresh  his 
memory.''  In  cases  requiring  many  details  of  duty,  quantit}'', 
etc.,  it  is  proper  to  allow  a  witness  to  consult,  but  not  to  read 
from,  memoranda  made  by  him  of  facts  within  his  own  knowl- 
edge, to  which  he  cannot  speak  in  sufficient  detail  without  such 
aid,  although  the  memoranda  were  made  in  preparation  for 
trial ;  that  is  to  say,  a  witness  may  use  a  memoranda,  or  any  book 
or  paper,  to  refresh  his  memory,  if  he  can  afterwards  swear  to 
the  fact  from  recollection ;  but  if  he  cannot  so  swear,  other- 
wise than  as  finding  it  in  the  book,  then  it  must  be  produced ; " 
while  the  general  rule  is  that  memoranda  of  dates,  names, 
figures  and  values  made  by  a  witness  at  the  time  of  the  trans- 
action to  which  they  relate,  and  sworn  to  by  him  to  have 
been  true  statements  when  made,  are  admissible  in  evidence 

iGilmorev.  Wilson,  53  Pa.  St.  194 ;  150:  Thomas  v.  Beal,  48  Fed.  Rep. 

People  V.  Elyea,  14  Cal.  144 ;  GoldiDg  618.     But  see  Gianning  t.  Swenson, 

V.  Oicutt,  44  Vt.  541 ;  Downs  v.  New  49  Minn.  381.  ^ 

York  Cent.  R.  Co.,  47  N.  Y.  83.  *  Livingston  t.  Arnoux,   56  N.  Y. 

2  Avery   v.   Avery,    48    Cal.    193;  507. 

Welsh    V.    Barrett,    15    Mass.    880;  ^Howland    v.   Union  Theological 

Briggs  v.   Henderson,   49  Mo.  531 ;  Sem.,  5  N.  Y.  219 ;  Marclay  v.  Shults, 

Cabot  V.  Walden,  46  Vt.  11.     .  39  id.  851. 

3  Laboree  v.  Klosterman,  83  Neb.  6  Wood  v.  Ambler,  8  N.  Y.  170. 
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in  connection  with  his  testimony,  without  regard  to  whether 
or  not  they  corroborate  it;'  and  that  all  memoranda  made  at 
the  time  of  the  ti'ansaction  are  admissible  to  refresh  the  recol- 
lection of  a  witness,  althougli  not  as  independent  evidence;^ 
and  that  a  witness  may  use  a  memorandum  made  by  any  person, 
if,  after  inspecting  it,  he  can  testify  to  the  facts  from  his  own 
recollection ;  ^  a  paper  referred  to  by  a  witness  for  the  pur- 
pose of  refreshing  his  memory  is  inadmissible  in  the  absence  of 
evidence  that  after  reference  he  is  unable  to  recollect  the 
facts.''  Thus,  a  witness  may  refer  to  his  account  books  or  his 
cash  book,  or  to  letters  written  by  himself  relating  to  the 
transaction,  or  even  to  a  bill  of  particulars,  or  memorandum 
not  mad6  by  himself,  if  upon  reading  it  he  is  then  able  to 
recollect  and  testify  to  the  facts  contained  therein.'  But  such 
memoranda  are  not  admissible  in  evidence  unless  they  are  of 
a  character  such  as  maps,  diagrams  or  tabular  statements, 
reasonably  necessary  to  render  the  testimony  intelligible,  and 
are  proven  to  be  correct.  In  Howard  v.  McDonough "  the 
court  say :  "  The  law  as  to  the  use  of  memoranda  by  witnesses 
while  testifying  is :  (1)  A  witness  may,  for  the  purpose  of  re- 
freshing his  memory,  use  an}^  memoranda,  whether  made  by 
himself  or  another,  written  or  printed;  and  when  his  mem- 
ory has  thus  been  refreshed,  he  must  testify  to  facts  of  his 
own  knowledge,  the  memorandum  itself  not  being  evidence. 
(2)  When  a  witness  has  so  far  forgotten  the  facts  that  he  can- 
not recall  them,  even  after  looking  at  a  memorandum  of  them, 
and  he  testifies  that  he  once  knew  them  and  made  a  memo- 
randum of  them  at  the  time  or  soon  after  thej'  transpired, 
which  he  intended  to  make  correctly,  and  which  he  believes 
to  be  correct,  such" memorandum  in  his  bwn  handwriting  may 
be  received  as  evidence  of  the  facts  therein  contained,  although 
the  witness  has  no  present  recollection  of  them.  (3)  Memo- 
randa may  be  used  in  other  cases  which  do  not  precisely  come 
under  either  of  the  foregoing  heads.     A  store  of  goods  is 

'Continental  Ins.  Co.  v.  Insurance  *Voisin   v.  Commercial   Mnt.  Ins, 

Co.  of  Pa.,  51  Fed.  Rep.  884;  Glaspie  Co.,  51  N.  Y.  State  Rep.  635:  67  Hun, 

V.  Krator,  56  id.  203.  365. 

2  Williams  v.  Wager,  64  Vt.  326.  5  Meacham   v.   Pell,  51   Barb.  65 ; 

3  Culver  V.  Scott  &  W.  Lumber  Co.  Stuart  v.  Binnse,  7  Bosw.  195. 
(Minn.),  55  N.  W.  Rep.  552.  «  77  N.  Y.  592. 
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wrongfully  seized,  aud  an  action  is  brought  to  recover  for  the 
conversion.  There  are  thousands  of  items.  JSTo  witness  could 
carry  in  his  mind  all  the  items  and  the  values  to  be  attached 
to  them.  In  such  a  case  a  witness  may  make  a  list  of  all  the 
items  and  their  values,  and  he  may  aid  his  memory,  while  tes- 
tifying, by  such  list.  He  must  be  able  to  state  that  all  the 
articles  named  in  the  list  were  seized,  and  that  they  were  of 
the  values  therein  stated ;  and  he  may  use  the  list  to  enable 
him  to  state  the  items.  After  the  witness  has  testified,  the 
memorandum  which  he  has  used  may  be  put  in  evidence,  not 
as  proving  anything  of  itself,  but  as  a  detailed  statement  of 
the  items  testified  to  by  the  witness.  The  manner  in  which 
the  memorandum,  in  such  a  case,  may  be  used  is  very  much 
in  the  discretion  of  the  trial  judge.  lie  may  require  the  wit- 
ness to  testify  to  each  item  separately,  and  have  hio  evidence 
recorded  in  the  minutes  of  the  trial,  and  then  the  introduction 
of  the  memorandum"  will  not  be  important;  or  he' may  allow 
the  witness  to  testify  quite  generally  to  the  items  and  their 
values,  and  receive  the  memorandum  as  the  detailed  result  of 
his  examination,  leaving  to  the  adverse  party  a  more  minute 
cross-examination.^  In  order  to  refresh  the  recollection  of  a 
witness,  it  is  not  important  that  the  paper,  book  or  memo- 
randum should  have  been  written  or  printed  by  the  witness 
himself,  or  that  it  should  have  been  an  original  writing.  It  is 
sufficient  if  he  saw  it  while  the  facts  stated  therein  were 
fresh  in  his  memory,  and  knows  that  they  are  correctly  tran- 
scribed." - 

§  25.  When  memoranda  must  be  made  by  a  witness. —  A 
memoranda  used  bj''  a  witness  to  refresh  his  memory  and  to  be 
allowed  as  evidence  in  the  case  must,  as  ageneral  rule,  have 
been  made  by  the  witness  himself —  or  by  another  person  at  his 
dictation  — at  the  time  of  the  transaction  concerning  which  he 
is  questioned,  or  so  soon  after\vards  that  the  judge  considers  it 
likely  that  the  transaction  was  at  the  time  fresh  in  his  mem- 
ory ;  or  if  made  by  any  other  person,  and  read  by  the  witness, 
within  the  same  limits  as  to  time,  it  must  further  appear  that 

1  McCormick  v.  Penasylvania  C.  2  Chapia  v.  Lapham,  20  Pick.  467 ; 
E.  Co.,  49  N.  Y.  303;  Acklia  v.  Hick-  Huff  v.  Bennett,  6  N.  Y.  337;  George 
man,  63  Ala.  594;  35  Am.  Rep.  54.        v.  Jay,  19  N.  H.  544. 
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when  he  read  it  he  knew  it  to  be  correct.^  A  memorandum 
which  is  proper  under  this  rule,  and  is  used  accordingly,  be- 
comes competent,  and  may  be  read  as  evidence  of  the  facts 
testified  to  from  it,  if  it  be  the  original  entry,  not  a  copy,  and 
if  the  witness'  memory,  after  being  refreshed,  does  not  en- 
able him  to  testify  to  the  facts  without  the  memorandum.'^ 
A  copy  should  not  be  used  so  long  as  the  original  is  in  ex- 
istence and  its  absence  unexplained;  for  the  same  rule  requir- 
ing the  production  of  the  best  evidence  is  equally  applicable 
whether  a  paper  is  produced  as  evidence  in  itself,  or  is  merely 
used  to  refresh  the  memory.  But  after  proof  of  the  loss  of 
the  original,  a  copy  may  be  read  to  the  jury,  not  as  evidence  of 
the  facts  contained  in  it,  as  in  case  of  an  original  entry,  but  as  a 
statement  in  detail  of  what  the  witness  has  testified  directly.' 

§  26.  When  witness  need  not  have  recollection  independ- 
ent of  memorandum. —  In  order  that  a  document  may  be 
used  to  refresh  one's  memory,  it  is  by  no  means  necessary 
that  the  witness,  after  having  seen  it,  should  have  any  inde- 
pendent recollection  of  the  facts  mentioned  therein  or  con- 
nected therewith ;  it  is  sufficient  if  he  remembers  that  be  has 
seen  the  paper  before,  and  that  when  he  saw  it  he  knew  its 
contents  to  be  correct ;  or  even  if,  entirely  forgetting  the  cir- 
cumstances themselves,  and  the  fact  of  his  having'  seen  the 
paper,  he  can  still,  in  consequence  of  recognizing  his  signature 
or  writing  upon  it,  vouch  for  the  accuracy  of  the  memoran- 
dum, or  swear  to  the  particular  fact  in  question.* 

§  27.  Memoranda  primary  evidence  when. —  Original  en- 
tries made  by  a  ■\Vitness  are  admissible  as  auxiliairy  to  his  evi- 
dence only  when  he  is  unable  to  distinctly  recollect  the  fact 
without  their  aid.  The  rule  which  renders  such  entries  ad- 
missible rests  upon  the  principle  of  necessity  for  the  recep- 
tion of  secondary  evidence,  and  is  not  applicable  when  the 
witness  has  a  distinct  recollection  of  the  essential  facts  to 
which  they  relate.  The  primary  common-law  proof  is  then 
furnished,  and  the  necessity  for  evidence  of  the  lesser  degree 

iFilkins   v.   Baker,  6    Lans.   518;        <Guy    v.    Mead,    22    N.    Y.    462; 

Kroni  T.  Levy,  1  Hun,  173.  Meaoham  v.  Pell,  51  id.  65 ;  Marclay 

-Halsey  v.  Sinsebaugh,  15  N.  Y.  t.  Shults,   29  id.   346;  Anderson  v, 

485 ;  Maiclay  v.  Shults,  29  id.  348.  Edwards,  133  Mass.  273. 

3  McCormick  v.  Pennsylvania  C.  E. 
€o.,  49  N.  Y.  316. 
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does  not  arise.  And  this  right,  as  qualified,  to  introduce  such 
secondary  evidence,  is  the  better  rule  in  view  of  the  oppor- 
tunity, which  otherwise  might  exist,  to  superadd  a  written 
memorandum  to  the  evidence  of  a  witness,  which  it  cannot  be 
said  might  not  sometimes  be  improperh'  made  available  to 
strengthen  his  testimony  with  a  court  or  jury;  and  such  may 
be  within  reasonable  apprehension  until  the  moral  infirmity 
of  human  nature  becomes  exceptionally  less  than  it  yet  has. 
The  only  exception  to  this  rule  is  where  the  memorandum  is 
part  of  the  res  gestm}  Thus,  the  rule  is  that  a  memorandum 
itself  only  becomes  evidence  when  the  witness,  after  examin- 
ing it,  although  able' to  swear  that  he  knew  it  to  be  correct 
when  he  made  it,  is  unable  to  state  the  particulars  from  recol- 
lection.^ Hence,  in  an  action  for  goods  sold,  a  witness  who 
testifies  that  he  made  correct  original  entries  of  the  transac- 
tion but  has  forgotten  the  transaction  may  be  shown  his  orig- 
inal entries  and  read  them  in  evidence.'  The  correctness  of 
the  entries  may  be  shown  either  by  his  testimony  of  his  own 
knowledge  or  his  testimony  that  he  entered  correctly  what 
others  told  him,  if  such  others  are  produced  and  testify  that 
they  gave  him  correctly  facts  within  their  own  knowledge.* 
Thus,  in  Shear  v.  Van  Dyke,''  a  witness  having  testified  that  a 
quantity  which  he  had  now  forgotten,  he  had,  at  the  time  of  the 
delivery,  reported  correctly  to  another,  the  other  was  allowed 
to  be  called  and  testify  what  the  quantity  was  thus  reported. 
So  where  a  temporary  memorandum,  made  by  a  witness  who 
had  since  forgotten  what  was  written,  had  been  destroyed  by 
another  witness,  who  in  the  course  of  his  duty  transcribed  it 
in  more  permanent  form,  the  latter  was  allowed  to  produce 
his  copy  and  testify  to  what  he  had  transcribed.* 

VII.    FVIDENCB    GIVEN   IN   A    FOEMEE   PEOCEEDING. 

§  28.  In  general. —  Sir  J.  gtephen,  in  his  Digest  of  the  Law 
of  Evidence,'  states  the  common-law  rule  to  be,  that  "  evidence 
given  by  a  witness  in  a  previous  action  is  relevant  for  the  pur- 

1  Nat  Ulster  County  Bank  v.  Mad-        *  Payne  v.  Hodge,  7  Hun,  612. 
den,  114  N.  Y.  380 ;  23  N.  Y.  State  Rep.        HO  Hun,  528. 

330.  6  Adams  V.  Peoplej  3  Hun,  654. 

2  Kelsea'  v.  Fletcher,  48  N.  H.  283.        "  Art.  33.' 

3  Philbin  v.  Patrick,  3  Abb.  Ct.  App. 
Dec.  605;  9  Hun,  347. 
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pose  of  proving  the  matters  in  a  subsequent  proceeding  or  in 
a  later  stage  of  the  same  proceeding  when  the  witness  is  dead, 
or  insane,  or  so  ill  that  he  will  probably  never  be  able  to  travel, 
or  is  kept  out  of  the  way  by  the  adverse  party ;  or  in  civil, 
but  not,  it  seems,  in  criminal  cases,  is  out  of  the  jurisdiction 
of  the  court,  or  perhaps  in  civil,  but  not  in  criminal  cases, 
when  he  cannot  be  found,  provided  in  all  cases :  (1)  That  the 
person  against  whom  the  evidence  is  to  be  given  had  the  right 
and  opportunity  to  cross-examine  the  declarant  when  he  was 
examined  as  a  witness.  (2)  That  the  questions  in  issue  were 
substantially  the  same  in  the  first  as  in  the  second  proceeding. 
(3)  That  the  proceedings,  if  civil,  were  between  the  same  par- 
ties or  their  representatives  in  interest.  (4)  That  in  criminal 
cases  the  same  person  is  accused  upon  the  same  facts." 

The  rule  in  this  country  seems  to  be  that  the  testimony  of 
deceased  witnesses  given  in  a  former  action  between  the  same 
parties  is  allowed  as  evidence  in  any  subsequent  suit  between 
the  same  parties;^  and  if  the  witness,  though  not  dead,  is  out 
of  the  jurisdiction,  or  cannot  be  found  after  diligent  search, 
or  is  insane  or  sick,  or  unable  to  testify,  or  kept  away  by  tlie 
adverse  party,^  the  testimony  of  such  witnesses  is  allowed 
in  evidence  in  any  subsequent  proceeding.  Testimony  thus 
offered  is  open  to  all  the  objections  which  might  be  taken  if 
the  witness  were  personally  present.-'  This  rule  is  limited  in 
New  York,  where  it  is  held  that  Avhere  the  witness  is  absent 
from  the  state  and  not  dead,  his  testimony  taken  on  a  former 
trial  cannot  be  read.^  And  it  is  provided  by  section  830  of 
the  New  York  Code  of  Civil  Procedure,  that  when  a  party  has 
died  since  the  trial  of  an  action,  or  the  hearing  upon  the  merits 
of  a  special  proceeding,  the  testimony  of  the  decedent,  or  of 
any  person  who  is  rendered  incompetent  by  section  829  of  the 
same  code,  taken  or  read  in  evidence  at  the  former  trial  or 

1  Glass  V.  Beach,  5  Vt.  72 ;  Allen  v.  445 ;  Caldwell  v.  State,  28  Tex.  App. 
Chouteau,  102  Mo.  309;  Rico  R  &  M.  516;  Woolenslagle  t.  Euneto,  76 
Co.  V.  Musgrave  (Colo.),  33  Pao.  Rep.  Mich.  545 ;  Long  v.  Davis,  18  Ala. 
458 ;  Cox  v.  State,  28  Tex.  App.  93.  801 ;  Wilber  v.  Selden,  6  Cow.  162 ; 

2  Re  Budlong's  Will,  136  N.  Y.  433 ;  Baron  v.  Crombie,  14  Mass.  234. 

26  N.  Y.  State  Rep.  863 ;  Whitaker  v.        3  Crary  v.  Sprague,  12  Wend.  41. 
Marsh,  63  N.  H.  477 ;  Augusta  &  8.        *  Mut.  Life    Ins.   Co.   v.   National 

R.  Co.  V.  Randall  (Ga.),  11  S.  E.  Rep.  Bank.  &  L.  Co.,  50  Hun,  101 ;  19  N. 

716;  Leeser  v.  Borkhoff,  88  Mo.  App.  Y.  State  Rep.  38. 
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hearing,  may  be  given  or  read  in  evidence  at  a  new  trial  or 
hearing  by  either  party,  subject  to  any  legal  objection  to 
the  competency  of  the  witness,  or  to  any  legal  objection  to 
his  testimony  or  any  question  put  to  him.  The  testimony  of 
any  witness  who  has  died  or  become  insane  after  a  former^ 
trial  or  hearing  of  a  contested  proceeding,  a  special  proceed- 
ing or  an  action  may  be  read  upon  the  subsequent  trial  or 
bearing  by  any  party  to  such  action  or  proceeding. 

§  29.  Same  parties  —  Cross-examination. —  The  admissi- 
bility of  this  evidence  turns  rather  on  the  right  to  cross- 
examination  than  upon  the  precise  identity  of  all  the  par- 
ties. Such  testimony  is  admissible  though  the  two  trials 
are  not  between  the  parties,  if  the  second  trial  is  between 
those  who  represent  the  parties  to  the  first  by  privity  in  blood, 
in  law  or  in  estate.'  The  rule  at  common  law  is,  in  substance, 
that  if  a  witness  has  been  examined  in  a  legal  proceeding  be- 
tween the  same  parties,  involving  the  same  questions,  although 
judgment  in  the  former  action  was  taken  by  default  in  the 
absence  of  the  adverse  party,  in  such  a  case  that  the  counsel 
for  either  party  could  have  the  right  to  cross-examine,  then 
tlie  evidence  of  such  deceased  witnesses  may  be  used.- 

§  30.  Mode  of  proof. —  It  is  sufficient  if  the  witness  is  able 
to  state  the  substance  of  what  was  sworn  to  on  the  former 
trial.'  But  he  must  state  in  substance  tlie  wliole  of  what  was 
said  on  the  particular  subject  which  he  is  called  to  prove.  If 
he  can  state  only  what  was  said  on  that  subject  by  the  de- 
ceased on  his  examination  in  chief,  without  also  giving  the 
substance  of  what  he  said  upon  it  in  his  cross-examination,  it 
is  inadmissible.''  What  the  deceased  witness  testified  may  be 
proved  by  any  person  who  will  swear  from  his  own  memory, 
or  by  notes  taken  by  any  person  who  will  swear  to  their  ac- 
curacy.^ Such  evidence  may  be  given  on  any  subsequent 
trial.'    The  fact  that  the  witness  is  absent  from  the  state  is 

1  Jackson  v.  Lawson,  15  Johns.  544 ;  Oiklersleeve    v.    Caraway,    10    Ala. 
Cleveland  v.  Haey,  18  Ala.  343 ;  Hun-  360 ;  Jackson  v.  Powers,  40  Vt.  611 ; 
ter  V.  Harris,  131  111.  482;  La  Fayette  Brown  v.  Cora.,  73  Pa.  St.  321. 
Mut.  Bldg.  Ass'n  v.  Kleimhoffer,  40  « Black  v.  Woodron,  39  Md.  194. 
Mo.  App.  388.  5  Clark  v.  Vorce,  15  Wend.  193. 

2  Bradley  v.  Mirick,  91  N.  Y.  395.  6  Koehler    v.   Scheider,    31   N.  Y. 

3  Jackson  v.  Bailey,  2  Johns.  17;  State  Rep.  549. 
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not  suffloiGnt  in  New  York.*  What  an  interpreter  on  a  for- 
mer trial  says  a  witness,  since  deceased,  said  is  competent  on 
a  subsequent  trial.-  The  report  of  evidence  on  a  former  trial 
is  inadmissible  against  a  defendant  in  that  trial,  where  judg- 
ment thereon  was  rendered  by  default.'  But  in  Hussey  v. 
State  ^  affidavits  were  allowed  to  be  used,  and  the  objection 
that  the  affiants  were  not  subject  to  cross-examination  was 
held  to  go  to  their  sufficiency,  and  not  to  their  competency.'* 
A  transcript  made  by  an  official  stenographer,  duly  certified 
by  him  to  be  a  veriatim  transcript  of  his  notes  of  the  evi- 
dence given  upon  a  former  trial,  is  admissible.'' 

VIII.    MISCELLANEOUS. 

Stubs  of  a  check-book  from  which  the  checks  are  taken  are, 
like  other  parol  evidence,  competent  as  tending  to  show  pay- 
ment of  a  debt.'  On  the  issue  as  to  the  value  of  a  stallion,  evi- 
dence as  to  its  pedigree  as  registered  in  a  standard  register  of 
trotting  horses  is  admissible.-  Mortuary  tables  ar^  admis- 
sible to  show  the  expectancy  of  life."  On  a  contest  over  an 
election  the  ballots  are  not  only  competent,  but  are  a  very 
high  order  of  evidence ; "  so  is  a  ballot-box."  Books  of  science 
are  not  admissible  in  evidence  to  establish  the  doctrine  therein 
affirmed,  except  in  case  of  works  of  the  exact  sciences.  Books 
on  surgery  are  not  admissible.'-  The  time  of  rising  and  phase 
of  the  moon  on  a  certain  day  may  be  proved  by  the  introduc- 
tion of  an  almanac.'^    A  newspaper  advertisement  signed  by 

1  Mutual  Life  Ins.  Co.  v.  Anthony,  10  S.  E.  Rep.  586  ;  Gorman  v.  Minne- 
19  N.  Y.  State  Rep.  38.  apolis  &  St.  L.  R.  Co.,  78  Iowa,  509 ; 

2  Nadau  v.  Wliite  River  L.  Co.,  76  Hun  v.  Michigan  C.  R.  Co.,  78  Mich. 
Wis.  130.  513 ;  Liucoln  t.  Smith  (Neb.),  45  N. 

3  Crim  V.  Fleming,  133  Ind.  438.  W.  Rep.  41 ;  Hall  v.  German,  37  N. 

4  87  Ala.  123.  Y.  State  Rep.  320 ;  Chicago,  B.  &  Q. 

5  But  see  American  Union  Tel.  Co.  R.  Co.  v.  Johnson,  36  111.  App.  564. 
V.  Daughtry  (Ala.),  7  S.  Rep.  660.  i"  Gibson  v.  Trinity  County,  80  Cal. 


6  Bridgman  v. ,  Corey,  63  Vt.  1 
Com.  V.  McCarthy,  153  Mass.  577 
Com.  V.  Doughty,  139  Pa.  St.  383 


359. 
n  Hunnicut  v'  State,  75  Tex.  233. 
12  St.  Louis,  A.  &  T.  R.  Co.  v.  Jones 


Sage  T.  State,  127  Ind.  15.  (Tex.),   14  S.  W.  Rep.   309 ;    Fox   v. 

'McGinty    v.    Henderson,  41   La.  Peninsular  W.   D.  &  C.  Works,  84 

Ann.  383.  Mich.  676. 

8  Ellis  V.  Simpkins,  81  Mich.  1.  w  Mobile  &  B.  E.  Co.  v.  Ladd,  93 

9  Northern  R.  Co.  v.  Chandler  (Ga.),  Ala.  387. 
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the  name  of  a  firm  is  evidence  against  tliem  as  to  matters 
tiierein  stated. ^  So  a  bill-head  showing  the  names  of  the  part- 
ners composing  a  firm  is  admissible  to  show  the  actual  part- 
nership, although  not  shown  to  have  been  presented  to  any  of 
the  firm.-  So  a  market  report  is  admissible  to  show  the  price 
of  produce  at  the  place  where  published,  at  or  near  the  time 
of  sales;'  and  a  hotel  register  is  admissible  in  rebuttal  of  tes- 
timony that  a  certain  person  had  stopped  at  the  hotel  at  a 
certain  period.  So  the  record  on  a  tombstone  more  than 
fifteen  years  old  is  admissible  to  impeach  the  testimony  of  a 
witness  that  a  son  was  the  j'oungest  of  a  family .'' 

IX.    BOOKS    OF    CORPOEATIONS    AS    EVIDENCE. 

§  31,  In  general, —  («)  Entries  on  the  books  of  a  corpora- 
tion, when  the  acts  recorded  are  of  a  public  nature  and  such 
entries  have  been  made  by  the  proper  ofiicer,  are  deemed  to 
be  relevant  facts  in  proving  the  organization  and  the  existence 
of  the  corporation  and  the  regularity  of  the  corporate  pro- 
ceeding, and  for  this  purpose  are  admissible  in  evidence  either 
for  or  against  the  corporation ;  but  when  such  entries  relate  to 
the  private  transactions  of  the  company,  they  are  not  deemed 
to  be  relevant  except  in  actions  between  the  members.' 

(5)  Where  the  books  of  a  corporation  containing  a  record  of 
its  votes  and  acts  are  kept  by  the  proper  officer,  they  are  evi- 
dence of  its  acts  and  proceedings.^  Thus,  the  books  of  a  corpo- 
ration are  admissible  to  show  the  fact  of  a  party  being  a  stock- 
holder, the  number  of  shares  which  he  holds  and  their  value, 
and  any  other  transaction  between  him  and  the  company. 
The  report  of  commissioners  appointed  to  take  subscriptions  of 
stock  is  admissible  to  show  the  amount  of  cash  paid  in.'' 

(c)  A  rule-book  of  an  employing  company  containing  the 
rules  which  were  in  force  is  admissible.^     Thus,  the  rules  of  a 

1  Wright  V.  Carman,  47  N.  Y.  State  Wheat.  420 ;  Hager  v.  Cleveland,  33 
Eep.  125.  Mil.  470. 

2  Knight  v.  Eichter,  11  Mont.  74.  « McHorn  v.  Wheeler,  45  Pa.  St.  33 : 

3  Western  Wool  Com.  Co.  v.  Hart  Howard  v.  Glenn  (Ga.),  11  S.  E.  Rep. 
(Tex.),  20  S.  W.  Rep.  180.  610;  Wiley  v.  Athol,  150  Mass.  426. 

*  Gehr  v.  Fisher,  143  Pa.  St.  311.  '  Hatch  v.  Attrill,  118  N.  Y.  383 ;  29 

5  Angell  &  Ames  on  Corp.,  g§  679,  N.  Y.  State  Rep.  14. 

681;  McFarlan  v.  Triton  Ins.  Co..  4  8  p.,iker  v.  Georgia  P.  R.  Co.,  83  Ga. 

Denio,    393;    Owings    v.    Speed,    5  539. 
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railroad  company  applicable  to  the  service  of  an  injured  em- 
ployee and  the  operation  of  the  engine  are  admissible  in  evi- 
dence in  an  action  by  him  for  damages  caused  by  the  engi- 
neer's moving  the  engine  in  violation  of  the  rules. ^ 

{d)  A  train  report  sheet  showing  the  movement  of  trains 
upon  a  railroad,  made  in  the  established  course  of  business  of 
the  railroad  company,  and  giving  information,  every  step  of 
the  gathering,  transmission  and  entry  of  which  is  an  act  per- 
formed by  some  person  in  the  lipe  of  his  duty  and  in  the 
usual  course  of  his  employment  under  a  sanction  tending  to 
make  his  statements  true,  and  so  connected  with  and  depend- 
ent upon  each  other  as  to  form  parts  of  one  transaction,  is 
competent  evidence  for  the  railroad  company,  as  constituting 
acts  rather  than  declarations.  So  entries  made  by  a  train- 
dispatcher  upon  a  sheet  kept  at  the  terminus  of  the  railroad, 
from  telegraphic  messenges  sent  from  a  station  on  the  road, 
are  admissible  without  proving  them  by  the  operator  who 
sent  such  messages.^ 

(«)  The  record  of  a  beneficiary  association  \&  prima  facie 
€!vidence  in  respect  to  the  rights  of  its  members.^  The  report 
of  an  insurance  company  to  the  state  insurance  department  is 
competent  to  show  the  amount  which  would  be  realized  by 
an  assessment  levied  according  to  the  terms  of  the  certificate.* 

(/)  The  record  book  of  a  corporation  is  admissible  to  show 
that  persons  sued  for  a  failure  of  the  corporation  to  file  its 
annual  certificates  were  stockholders.'  In  an  action  by  a  cor- 
poration against  a  stockholder  or  trustee,  books  of  account  of 
the  corporation  are  not  admissible  to  establish  an  account 
between  them.^  As  a  general  rule,  however,  books  of  a  cor- 
poration are  evidence  in  actions  between  it  and  its  stock- 
holders,' and  in  actions  against  the  corporation ;  *  as  to  prove 
the  organization  of  the  company ;  ^  to  prove  the  acceptance 

1  Dugan  V.  Chicago,  St.  P.,  M.  &  O.  e  Rudd  v.  RobiDson,  136  N.  Y.  113 ; 
R.  Co.  (Wis.),  55  N.  W.  Rep.  894.  36  N.  Y.  State  Rep.  500. 

2  Donovan  v.  Boston  &  M.  R.  Co.,  ''  Wheeler  v.  Walker,  45  N.  H.  355 ; 
158  Mass.  450.  Chase  v.  Sycamore,  etc.   R.   Co.,  88 

SBagley  v.  Grand  Lodge  A.  O.  U.    111.  215. 
W.,  133  111.  498.  8  Tuskaloosa  v.  Wright,  1 1  Ala.  330 ; 

••O'Brien  v.  Home  Ben.  Soc,  117  N.  Philadelphia,  etc.  R.  Co.  v.  Hickman, 
Y.  310;  37  N.  Y.  State  Rep.  326.  38  Pa.  St.  318. 

sCongdon  v.  Winson,  17  R  I.  336.        »  Rider  v.  Alton,  etc.  R.  Co.,  13  111. 

516. 


318  RULES    OF    EVIDENCE. 

of  its  charter  or  amendments  thereto ; '  to  show  what  resolu- 
tions were  passed  or  votes  were  taken  at  a  meeting  of  the 
stockholders  or  directors ;  ^  and  who  were  elected  as  directors, 
officers,  etc.,  of  the  corporation.' 

(^)  As  a  general  rule  the  books  of  a  corporation  are  not 
evidence  in  its  favor  against  strangers.''  But  they  are  the 
proper  evidence  of  its  corporate  acts ;  and  while  they  are  in 
existence  and  can  be  produced,  parol  evidence  is  ina,dmi5sible 
to  prove  the  acceptance  of  the  charter  or  what  persons  are 
members  of  the  corporation.'' 

(/i)  "Where  it  becomes  important  to  show  that  a  certain  res- 
olution was  passed  at  a  meeting  of  the  stockholders  or  direct- 
ors, the  I'ecords,  if  any,  must  be  produced,  or  notice  to  pro- 
duce them  must  be  given,  before  secondary  evidence  of  their 
contents  will  be  admitted.  So  where  the  question  is  as  to 
whether  a  certain  person  is  a  stockholder  of  a  certain  corpo- 
ration, the  stock-books  of  the  corporation  should  be  produced. 

(*)  The  books  of  a  corporation  are  admissible  in  an  action 
against  strangers  to  prove  the  election  of  its  officers,  and 
that  the  corporation  had  complied  with  the  previous  requisi- 
tions of  their  charter,  and  that  it  had  a  legal  existence.*  The 
book  of  a  corporation  must  be  identified,  and  it  must  be 
shown  that  the  book  was  kept  and  the  entries  were  made  by 
the  proper  officer.'  The  records  of  a  corporation  are  admissi- 
ble to  show  dates  of  corporate  acts,*  and  that  a  party  is  a 
stockholder.' 

(_;')  In  an  action  on  a  Bohemian  oat  note,  the  annual  repor1,s 
of  the  Bohemian  Oat  &  Cereal  Company,  filed  in  the  office  of 
the  secretary  of  state,  are  admissible  upon  the  question  of 
fraud  in  the  procuring  of  the  note.^" 

1  CoflSn  V.  Collins,  17  Me.  440.  « Wood  v.  JeffersoQ  County  Bank, 

2  Alabama,  etc.  R.  Co.  v.  Nabors,  37    9  Cow.  194. 

Ala.  489.  '  Highland  T.  Co.  v.  McKeen,  10 

3  Wood  V.  Jefferson  County  Bank,    Johns.  154 

9  Cow.  194.  8  Morris  v.  Morton,  14  Ky.  L  Rep.. 

i  Hagar  v.  Cleveland,  36  Md.  476  ;  360. 

Connecticut  Life  Ins.  Co.  t,  Schwenck,  '  Leggett  v.  Glenn,  51  Fed.  Rep.  381. 

94  U.  S.  593.  But  see  Taussig  v.  Glen,  id.  409. 

5Coffin  V.Collins,  17 Me.  440;  Hud-  "Smith  v.  Mott,  70  Hun,  597;  5^ 

son  V.  Carman,  41  id.  84 ;  Cabot  v.  N,  Y.  State  Rep.  346. 
Given,  45  id.  144. 
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§  32.  Records  of"  corporations. —  (1)  The  records  of  a  cor- 
poration are  chiefly  of  three  classes:  First.  Those  required 
bylaw- — such  as  subscription  books  for  stocks,  registers  of 
stockholders,  annual  reports,  etc.  Second.  Minutes  of  delib- 
erate proceedings,  which  are  properly  made  at  the  meetings 
of  the  corporation  and  of  boards  and  committees.  Third. 
Account-books  and  other  books  of  entries  kept  by  the  offi- 
cers or  agents  of  the  corporation.  "Where  the  record  itself 
constitutes  the  act  —  as  in  the  case  of  a  subscription  for  stock 
in  the  commissioners'  books,  or  the  making  of  annual  reports, 
or  the  adoption  of  a  municipal  by-law, —  the  fact  to  be  proved^ 
Avhen  directly  in  issue,  is  the  existence  of  the  statutory  record, 

(2)  Whenever  the  action  of  a  deliberate  body,  whether  that 
of  the  corporation  at  large,  its  board  or  a  committee,  is  com- 
petent to  be  proved,  whether  in  f^vor  of  or  against  the  coi'- 
poration,  its  officers,  members  or  strangers,  the  contempora- 
neous corporate  record  of  their  action  is  competent,^  though 
not  always  alone  sufficient.  Thus,  the  act  of  organizing  may 
be  proved  in  favor  of  the  corporation  or  creditors,  and  against 
members  and  strangers,  by  the  books. 

(3)  To  render  the  rules  for  conduct  of  a  carrier's  employees, 
and  a  notice  to  passengers,  admissible  in  evidence  in  justifica- 
tion of  an  employee's  conduct  in  attempting  to  comply  and 
enforce  compliance  therewith,  it  is  not  necessary  to  show  that 
either  was  known  to  the  passengers.^ 

(4)  The  rules  of  a  railroad  company  regarding  the  manage- 
ment of  trains  in  its  yard  are  admissible  in  an  action  by  one 
of  its  employees  against  another  company  for  injury  from- 
one  of  its  traitis  running  in  such  yard.' 

§  33.  Against  whom  competent. —  In  general  a  resolution 
or  other  deliberate  act  of  a  corporation  may  be  proved  in  its- 
own  favor,  or  in  favor  of  a  stranger,  against  any  one  who  takes 
issue  upon  it.  Thus,  where  the  existence  of  a  corporation,  de- 
pending on  organization  under  a  general  law,  or  an  acceptance 
of  a  charter,  is  denied,  or  where  any  act  of  the  corporation  is 

1  Grant  v.  Henry  Clay  Co.,  80  Pa.  ,  Mass.  371 ;  Southern  K.  E.  Co.  v. 
St  208 ;  Rayburn  v.  Eldon,  43  Ala.    Pavey,  48  Kan.  453. 

700.  ,  '  Noonan    v.   New  York   Cent.  & 

2  O'Neill  V.  Lynn  &  B.  K.  Co.,  155    Hudson  R  R.  Co.,  131  N.  Y.  594 ;  42 

N.  Y.  State  Rep.  41. 
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denied,  the  minutes  of  tiie  corporation  are  competent  to  prove 
the  fact.  Between  the  members  of  a  corporation  the  corpo- 
porate  books  are  of  the  nature  of  public  books.' 

§  34.  Minutes  proved  by  parol  when. —  The  records  of  the 
corporate  proceedings  of  a  corporation  are  not  generally  pro- 
duced on  the  trial.  Where  their  proceedings  are  collaterally 
or  incidentally  in  issue,  parol  evidence  is  equally  primary ;  but 
whenever  the  action  or  defense  is  founded  directly  on  the  act 
or  proceeding  in  question,  or  when  a  written  act  or  resolu- 
tion is  pleaded  and  in  issue,  or  when  the  contents  of  the  rec- 
ord were  communicated,  and  the  terms  of  the  communication 
is  the  material  fact,  the  records  or  minutes  must  be  produced 
or  accounted  for  before  parol  evidence  can  be  adduced. 

§  35.  Authentication  of  corporate  records. —  To  introduce 
corporate  records  in  evidence,  their  character  as  such  must  be 
properly  shown  by  the  secretary  or  other  ofBcer  who  made  the 
record,  or  by  a  witness  who  can  testify  that  thej'  are  the  rec- 
ords of  the  corporation ;  that  they  have  been  regularly  kept  by 
the  proper  officer  or  by  some  person  in  his  necessary  absence  ; 
that  they  come  from  the  proper  custody;  and  that  he  knows 
of  his  own  knowledge  that  the  entries  offered  are  correct  rec- 
ords of  the  transaction  they  purport  to  record,  or  that  the 
entries  are  in  the  handwriting  of  a  person  who  was  the  proper 
recording  officer,  or  that  the  book  containing  them  had  been 
handed  down  in  actual  and  continuous  use  in  the  corporation 
as  the  guide  and  authority  of  its  officers.^  Rough  notes  taken 
by  the  recording  officer  at  the  meeting  for  the  purpose  of 
being  afterward  extended  in  the  books  are,  until  so  extended, 
competent  in  place  of  a  formal  record ;  ^  and,  if  lost  before 
being  entered,  parol  evidence  of  the  transactions  of  the  meet- 
ing is  competent.*  Proof  of  loss  and  notice  to  produce  are 
necessary  to  lay  a  foundation  for  secondary  evidence.'' 

§  36.  Parol  evidence  to  vary  corporate  minutes. —  It  seems 
that  parol  evidence  cannot  be  given  to  enlarge  or  contradict 
the  terms  or  meaning  of  proceedings  which  are  recorded  of  a 

1 1'Greenl.  Ev.,  §  548.  s  Waters  v.  Gilbert,  3  Gush.  27. 

^  1  Greenl.  Ev.,  §  483 ;  2  Phil.  Ev.,  <  Wallace  v.  First  Parish,  109  Mass. 

(5  443;  1  Whart.  Ev.,  §  639;  Hatha-  264. 

way  V.  Inhabitants  of  Addison,  48  »  Partridge  v.  Badger,  25  Barb.  173. 
Me.  440. 
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municipal  or  public  corporation  kept  pursuant  to  law ;  and  in 
general,  where  the  law  for  the  purpose  of  preserving  authentic 
evidence  prescribes  the  keeping  of  oiBcial  minutes  of  public 
proceedings  of  a  corporate  nature,  parol  evidence  is  not  com- 
petent to  contradict  the  minutes.'  But  it  is  different  as  to 
the  minutes  of  a  private  corporation  in  an  action  between  the 
corporation  and  a  stranger. 

§  37.  Accounts  and  business  entries. —  Accounts  of  the 
transactions  of  a  private  corporation  had  through  agents  and 
officers  are  competent  between  members  and  between  the  cor- 
porations and  members  on  any  question  which  concerns  them 
in  their  interest  as  such,^  and  between  third  persons  on  an 
issue  in  respect  to  the  condition  and  solvency  of  the  corpora- 
tion. Except  as  above,  the  evidence  stands  on  the  same  foot- 
ing as  the  accounts  of  individuals  and  firms. 

1  People  V.  Zeyst,  23  N.  Y.  140.  «  Hubbell  v.  Meigs,  50  N.  Y.  480. 

21 


CHAPTER  XIV. 


HEARSAY  EVIDENCE  rCoNTiNUED). 


Res  Gestje. 
l  of  the  res  gest^. 
§  1.  In  general, 
3.  Tests  for  determining  when  a 
declaration  is. 

3.  Continuing    circumstances, 

when  res  gestce. 

4.  Declarations  of  agent  or  repre- 

sentative. 

5.  Illustrations. 

6.  Statement  of  party  injured  to 

his  physician  and  others. 

(L      DECLARATIONS    OF  ASSIGNOR 
AGAINST  ASSIGNEE. 

7.  In  general. 

8.  Declarations  before  vendor  be- 

came owner. 

9.  Vendor  of  chattels  or  choses  in 

action. 
10.  Made  at  time  of  selling. 


§  11.  Vendee  must  be  a  purchaser 
for  value  to  exclude  declara- 
tions. 
VZ.  Declarations  of  assignor  for 
benefit  of  creditors  prior  to 
assignment. 

13.  Illustrations. 

in.  CONSPIRATORS— DECLARA.TIONS  OF. 

14.  In  general. 

15.  Criminal  conspiracy. 

16.  Illustrations. 

17.  Declarations  as  to  ownership. 

18.  Acts    and    declarations    as    to 

fraud  and   fraudulent   con- 
vej'ances. 

19.  Acts  and  declarations  of  or  in 

presence  of  donor,  testator 
or  intestate. 

20.  Telephone  conversation. 


Res  GESTiE. 


I.    OF  EES   GEST^. 

§  1.  In  general. —  I  think  I  may  safely  say  that  there  are 
few  problems  in  the  law  of  evidence  more  unsolved  than  what 
things  are  to  be  embraced  in  those  occurrences  that  are  desig- 
nated in  the  law  as  the  res  gestce.  It  is  different  in  different 
cases ;  and  it  is  perhaps  not  possible  to  frame  any  definition 
which  would  embrace  all  the  various  cases  which  may  arise  in 
practice.  It  is  a  general  rule  of  evidence  that  the  declarations 
and  acts  of  the  principal  parties  to  an  act,  as  well  as  the  circum- 
stances surrounding  them  and  accompanying  the  transaction  at 
the  time  of  the  principal  fact,  may  be  given  in  evidence  in  a  con- 
troversy between  the  parties  relative  thereto,  as  a  part  of  the 
res  gestce,  which  are  calculated  to  show  the  nature  of  the  act, 
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and  are  in  harmony  with  it.'  But  in  order  to  be  competent 
they  must  be  immediately  connected  with  the  material  in- 
quiry involved  in  the  issue,  and  must  have  occurred  at  the 
time  of  the  transaction.  They  must  be  so  closely  connected 
with  the  principal  act  in  point  of  time  as  to  be  spontaneous 
and  voluntar}',  and  to  preclude  all  possible  idea  of  deliberate 
design.^  The  declarations  or  acts  must  be  the  natural  and 
inseparable  concomitants  of  the  principal  fact  in  controversy, 
so  that  they  may  be  presumed  to  have  been  induced  by  the 
same  motive  that  led  to  the  act  itself,  and  so  closely  allied 
thereto  in  point  of  time  as  obviously  to  form  a  part  of  the 
transaction,  and  must  be  calculated  to  unfold  its  nature  and 
quality.*  If  a  declaration  is  in  itself  a  fact  in  the  transaction, 
or  is  made  by  a  person  while  doing  an  act,  and  serves  to  ex- 
plain it,  it  is  a  part  of  the  res  gest<B;  but  if  it  is  merely  a  recital 
of  a  past  transaction,  it  is  not.*  lies  gestae  are  circumstances, 
facts  and  declarations  which  grew  out  of  the  main  fact,  are 
contemporaneous  with  it,  and  serve  to  illustrate  its  character.^ 
It  is  only  when  the  thing  done  is  equivocal,  and  it  is  neces- 
sary to  render  its  meaning  clear,  and  expressive  of  a  motive 
or  object,  that  it  is  competent  to  prove  declarations  accom- 
panying it,  as  falling  within  the  class  of  res  gestae,^  In  a  ques- 
tion of  settlement,  the  pauper's  declarations  when  in  the  act 
of  removing  are  admissible.'  So  the  acts  and  sayings  of  a 
constable  at  the  time  of  a  levy  are  admissible  in  an  action 
against  the  sureties  on  his  bond  for  neglecting  to  make  a  re- 
turn thereof.^  Everything  is  a  part  of  the  res  gestae  which 
attended  and  was  immediately  connected  with  an  act  done, 
so  nearly  in  point  of  time  as  to  preclude  the  idea  that  the  act 

1. Tones  v.   Rigby,   41    Minn.   530;  O'Neil,  20  N.  Y.  State  Rep.  754;  113 

Carbett  v.  St  Louis,  L  M.  &  S.  R.Co.,  N.  Y.  355;  Rains  v.  State.  88  Ala.  91 ; 

26  Mo.  App.  631 ;  Lindauer  v.  Mey-  Glass    v,    Bennett,    89    Tenn.    478 ; 

borg,  27  id.  181 ;  Baughan  v.  Brown,  Crooks  v.  Bunn,  136  Pa.  St  368. 

132  Ind.   115;  Monroe  v.  Snow,  131  «Bank  v,  Kennedy,  17  Wall.  19; 

111.  126.  Still  V.  Reese,  47  Cal.  294. 

2  McKay  v.  Lasher,  121  N.  Y.  477;  *  Sweet  t.  Wright,  57  Iowa,  510. 
31  N.   Y.   State   Rep.  690;  Jones  v.  «  Nutting  v.  Paige,  4  Gray,  584. 
Layman,  133  Ind.  569;  Savannah,  F.  'Richmond  v.  Thomastou,  38  Mft 
&  W.  R  Co.  V.  Holland,  83  Ga.  257.  233. 

3  Webber  v.  Hoag,  55  Hun,  605 ;  38  8  Dobbs  v.  Justices,  17  Ga.  624 
N.  Y.    State    Rep.   630;    People    v.  ' 
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was  done  or  the  statement  made  for  the  purpose  of  making 
evidence  for  the  party ;  and  it  is  for  the  jury  to  determine 
whether  they  were  made  without  artifice  or  premeditation.^ 
§  8.  Tests  for  determining  when  a  declaration  is. —  It  is 
not  always  easy  to  determine  when  declarations  may  be  re- 
ceived as  part  of  the  res  gestce,  and  the  cases  upon  this  subject  in 
this  country  and  in  England  are  not  always  in  harmony.  The 
cases  of  Commonwealth  v.  McPike'  and  Insurance  Co.  v.  Mos- 
ley '  are  extreme  cases  upon  one  side.  The  case  of  Eegina  v. 
Bedingfield  *  is  an  extreme  case  upon  the  other  side.  In  Lund 
v.  Tyngsborough,'  in  view  of  the  frequent  recurrence  of  ques- 
tions in  regard  to  the  admission  of  declarations  claimed  to  be 
part  of  some  res  gestm,  the  court  undertook  to  set  forth  and 
illustrate  the  principles  and  tests  by  which  such  questions 
must  be  determined,  and  among  other  things  said,  when  the 
act  of  a  party  may  be  given  in  evidence,  his  declarations 
made  at  the  time,  and  calculated  to  elucidate  and  explain  the 
character  and  quality  of  the  act,  and  so  connected  with  it  as 
to  constitute  one  transaction,  and  so  as  to  derive  credit  from 
the  act  itself,  are  admissible  in  evidence.  The  credit  which 
the  act  or  fact  gives  to  the  accompanying  declarations  as  a 
part  of  the  transaction,  and  the  tendency  of  the  contempo- 
rary declarations  as  a  part  of  the  transaction  to  explain  the 
peculiar  fact,  distinguish  this  class  of  declarations  froni  mere 
hearsay.  Such  a  declaration  derives  credit  and  importance, 
as  forming  a  part  of  the  transaction  itself,  and  is  included  in 
the  surrounding  circumstances,  which  may  always  be  given 
in  evidence  to  the  jury  with  the  principal  fact.  There  must 
be  a  main  or  principal  fact  or  transaction ;  and  only  such  dec- 
larations are  admissible  as  grow  out  of  the  principal  transac- 
tion, illustrate  its  character,  are  contemporary  with  it,  and 
derive  some  degree  of  credit  from  it.  In  Commonwealth  v. 
Hackett,'  upon  a  trial  for  murder,  a  witness  testified  that  at 
the  moment  the  fatal  stabs  were  given  he  heard  the  victim 
cry  out,  "  I  am  stabbed,"  and  he  at  once  went  to  him  and 
reached  him  within  twenty  seconds  after  that,  and  then  heard 
him  say,  "  I  am  stabbed  —  I  am  gone  —  Dan  Hackett  has 

J  Hart  V.  Powell,  18  Ga.  635.  *  14  Cox's  Cr.  Cas.  841. 

2  8CuBh.  181.  eOCush.  86. 

>  8  Wall.  397.  'g  Allen,  136. 
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stabbed  me."  This  evidence  was  held  competent  as  part  of 
the  res  gestoB.  To  make  declarations  on  this  ground  admissi- 
ble they  must  not  have  been  mere  narratives  of  past  occur- 
rences, but  must  have  been  made  at  the  time  of  the  act  done 
which  they  are  supposed  to  characterize,  and  have  been  well 
calculated  to  unfold  the  nature  and  quality  of  the  acts  they 
were  intended  to  explain,  and  to  so  harmonize  with  them  as  to 
constitute  a  single  transaction.  Declarations  which  are  re- 
ceived as  part  of  the  res  gestm  are  to  some  extent  a  departure 
from  or  an  exception  to  the  general  rule,  and  when  they  are 
so  far  separated  from  the  act  which  they  are  alleged  to  char- 
acterize that  they  are  not  part  of  that  act  or  interwoven  into 
it  by  the  surrounding  circumstances,  they  are  no  better  than 
any  other  unsworn  statements  made  under  any  other  circum- 
stances.'' Thus,  on  a  trial  for  murder,  a  declaration  of  the 
deceased,  made  at  the  time  of  and  during  the  affray  and  im- 
mediately after,  is  admissible  as  part  of  the  res  gestm?  But 
evidence  of  what  a  person  assaulted  said  to  his  wife  when  she 
first  reached  him  after  he  was  shot,  as  to  who  shot  him,  is 
not  part  of  the  res  gesim? 

%  3.  Continuing  circumstances,  when  res  gestae. —  Proof 
of  what  a  person  said  at  the  time  of  doing  an  act  is  admis- 
sible as  part  of  the  res  gestm,  to  show  its  character,  where  it  is 
necessary  to  inquire  into  the  general  nature  of  the  act  or  the 
intention  of  the  party  who  did  it;  that  is  to  say:  Declarations 
springing  out  of  the  transaction,  elucidating  it,  voluntary  and 
spontaneous,  and  made  at  the  time  of  the  transaction,  or  so 
near  to  it  as  to  reasonably  preclude  the  idea  of  deliberate 
design,  and  not  a  narrative  of  a  past  occurrence,  are  to  be 
regarded  as  part  of  the  res  gestm.*  But  while,  as  a  general 
rule,  declarations,  to  be  admissible  as  part  of  the  res  gestm, 
must  be  contemporaneous  with  the  event  constituting  the 
principal  fact,  where  there  are  connecting  circumstances  they 
may  form  part  of  the  whole  res  gestm,  even  when  made  some 
time  afterwards.  That  is  to  say,  a' declaration,  to  be  a  part 
of  the  res  gestm,  need  not  be  coincident  in  time  with  the  main 

1  Waldele  v.  N.  Y.  C.  &  H.  R  Co.,  Schneider,  21  Wash.  L.  Rep.  (D.  C.) 

95  N;  y.  274  45. 

estate   V.   Henderson    (Oreg.),  32  '  Loyd  v.  State,  70  Miss.  251. 

Pac.  Eep.   1030,;    United   States   v.  *  Archer  v.  Helm,  69  Miss.  780. 
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fact  proved,  if  the  two  are  so  closely  connected  that  the  dec- 
laration can,  in  the  ordinary  course  of  affairs,  be  said  to  be  a 
spontaneous  explanation  of  the  real  cause.^  Thus,  a  declara- 
tion of  an  unmarried  woman  that  she  intended  to  commit 
suicide,  made  the  day  before  her  death,  in  a  conversation  re- 
lating to  her  pregnancy,  which  continued  until  her  death,  is 
not  inadmissible,  on  a  trial  for  her  murder,  as  made  at  a  time 
remote  from  that  of  her  d.eath.^  So  the  whole  conduct  of  a 
county,  before,  at  the  time  and  after  the  issue  of  its  bonds, 
may  be  shown,  to  aid  in  determining  under  what  statute  and 
by  what  authority  the  county  proceeded  in  the  issue  of  the 
bonds.* 

§  4.  Declarations  of  agent  or  representative. —  Whether 
self-serving  declarations  are  admissible  or  not  depends  upon 
whether  they  were  made  under  such  circumstances  that  they 
are  presumed  to  be  instinctive;  but  if  they  may  have  been 
the  result  of  thought  or  deliberation  they  are  not  admissible.^ 
In  case  a  principal  is  liable  for  the  tort  of  his  agent,  state- 
ments of  his  agent,  made  during  the  commission  of  the  wrong, 
are  admissible  as  against  the  principal;  but  it  is  essential  that 
the  statements  or  admissions  should  be  part  of  the  transac- 
tion to  which  they  relate,"  and  while  actually  engaged  in  an 
authorized  act,  or  so  soon  thereafter  as  to  constitute  a  part 
of  the  res  gestm.^  Thus,  the  declarations  of  an  attorney  will 
not  bind  his  client  unless  within  the  scope  of  his  authority  in 
the  proceedings  in  which  he  is  engaged.'  Statements  made 
by  a  book-keeper  authorized  to  furnish  them  by  his  principal, 
from  books  kept  by  him,  are  admissible  against  the  principal.^ 

'State  V.  Harris,  45  La.  Ann.  63;  »Lahey  v.  Ottman,  73  Hun,  61;  50 

Missouri  P.  R,  Co.  v.  Baler  (Neb.),  55  N.  Y.  State  Rep.  108. 

N.  W.  Rep.  913;  Miller  v.  State  (Tex.),  6 La  Rue  v.  St.  Anthony  &  D.  E. 

21  S.  W.  Rep.  925 ;  Jannison  v.  Peo-  Co.  (8.  D.),  54  N.  W.  Rep.  806. 

pie,  145  111.  357 ,  People  v.  Pallister,  '>  Lewis  v.  Duane,  69  Hun,  28 ;  52 

138  N.  Y.  601 ;  51  N.  Y.  State  Rep.  N.  Y.    State   Rep.   818 ;   O'Brien  v. 

725;  Ortiz  v.  State,  30  Fla.  256;  Can-  Weiler,  68  Hun,  64;  52  N.  Y.  State 

tier  Y.  State  (Tex.),  31  S.  W.  Rep^  255.  Rep.  17;   Myers  v.  Cohn,  53  N.  Y. 

2  Com.  V.  Trefethen,  157  Mass.  180.  State  Rep.  323  (1893);  McElwee  Mfg. 

3  Knox  County  v.  New  York  N.  Co.  v.  Trowbridge,  68  Hun,  38;  52 
Nat.  Bank,  147  U.  S.  91.  N.  Y.  State  Rep,  64. 

*  Whitaker  v.  Eighth  Ave.  R.  Co.,        » Donovan  v.  Clark,  53  N.  Y.  State 
51  N.  Y.  295;  Waldele  v.  Railroad    Rep.  358;  138  N.  Y.  631. 
Co.,  95  id.  374;  Martin  v.  Railroad 
Co.,  103  id.  626. 
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So  the  statement  of  the  general  agent  of  a  corporation,  in  the 
course  of  his  employment,  of  a  fact  within  his  official  knowl- 
edge, relating  to  the  status  of  a  matter  intrusted  to  him,  is 
admissible  in  behalf  of  a  person  with  whom  the  corporation 
was  dealing  at  the  time.^  But  the  declarations  of  an  agent, 
although  accompanying  his  acts,  are  no  evidence  of  the  ex- 
tent of  his  authority.'' 

§  5.  Illustrations. —  {a)  The  declarations  and  admissions  of 
agents  may  be  proved  as  part  of  the  res  gestce,  but  only  when 
made  during  the  agency,  and  in  regard  to  a  transaction  depend- 
ing at  the  ver}'  time  so  as  to  constitute  a  part  of  the  act.'  They 
must  also  have  been  made  while  acting  within  the  scope  of 
his  authority,  dum  fervet  opus.*  Thus,  where  a  husband  was 
general  agent  of  his  wife,  and  when  he  bought  fertilizers  de- 
clared that  they  were  for  use  on  her  farm,  such  declaration 
is  independent  evidence  that  they  were  bought  for  that  pur- 
pose.* 

(&)  The  declarations  of  a  person  procuring  a  mortgage  to 
secure  an  antecedent  debt,  made  on  his  way  to  procure  it,  are 
admissible  as  part  of  the  res  gestm  against  the  mortgagee  on 
the  question  of  fraud  and  duress,  irrespective  of  the  agency 
of  such  person  for  the  mortgagee.* 

(c)  Evidence  of  what  was  said  by  a  ticket  agent  to  a  pas- 
senger upon  the  purchase  of  his  ticket  as  to  stop-over  priv- 
ileges is  admissible  where  the  ticket  was  silent  as  to  said 
privileges.'  They  cannot  be  admitted  on  this  ground,  if  sub- 
sequently made,  as  a  narrative  of  a  past  act,  even  though  they 
relate  to  the  official  duty  of  the  declarant.     It  must  affirraa- 

1  Agricultural  Ins.  Co.  v.  Potts,  55  *  Brackett  v.  Griswold,  138  N.  Y. 
N.  J.  L.  158;  Tryon  v.  White  &  C.  644;  Bevis  v.  Baltimore  &  O.  R.  Co., 
Co.,  63  Conn.  101 ;  Hitchings  v.  St.  26  Mo.  App.  19 ;  Bensley  v.  Brock- 
Louis,  N.  O.  &  O.  C.  &  T.  Co.,  68  Hun,  way,  27  111.  App.  410 ;  Southerland 
33 ;  53  N.  Y.  State  Rep.  347.  v.  Wilmington  &  W.  R.  Co.,  106  N.  C. 

2  Dowden  v.  Cryder  (N.  J.),  26  Atl.  100 ;  Passaic  County  Freeholders  v. 
Rep.  941 ;  O'Calaghan  v.  Barrett,  66  Downie,  54  N.  J.  L.  (85  VrooQi),  233. 
Hun,  633;  50  N.  Y.  State  Rep.  166;  6  Jeflferds  v.  Alvard,  151  Mass.  94. 
Wolf  V.  Benedict,  65  Hun,  634;  48  6  Small  v.  Williams,  87  Ga.  681; 
N.  Y.  State  Rep.  195 ;  Donaldson  v.  Western  Union  TeL  Co.  v.  Lydbn, 
Everhart,  50  Kan.  718.  83  Tex.  364. 

» People  V.  Sherman,  133  N.  Y.  349 ;        '  New  York,  L.  E.  &  W.  R  Co.  v. 
Anderson  v.  Rome,  etc.  R,  Co.,  54  N,    Winter,  143  U.  S.  60, 
Y.  334. 


328  E0LE8   OF   EVIDENCE. 

tively  appear  that  the  declaration  was  made  at  the  time  and 
not  afterwards.' 

{d)  Statements  of  an  agent  are  admissible  in  evidence 
against  the  principal  only  when  made  touching  matters  of 
business  which  he  is  transacting  when  they  are  made,  and 
which  are  within  the  scope  of  his  authority.^ 

{e)  Agency  cannot  be  proved  by  the  declarations  of  the  al- 
leged agent.'  ISTor  can  it  be  proved  by  the  testimony  of  the 
agent  in  all  cases.* 

{f)  The  report  of  an  employee  of  a  railroad  company  as  to 
the  killing  an  animal  on  the  track  is  not  admissible  as  evi- 
dence on  behalf  of  the  company,  unless  it  was  shown  that  it 
was  the  duty  and  business  of  the  employee  to  make  such  re- 
port, and  that  it  was  made  contemporaneously  with  the  oc- 
currence.^ 

{g)  Only  general  officers  can  bind  corporations  by  their 
declarations  and  admissions,  and  then  only  when  engaged  in 
the  transaction  of  business  in  the  line  of  their  duty.* 

(A)  Where  corporate  agents  are  intrusted  with  the  transac- 
tion of  business  requiring  continuous  negotiations,  the  au- 
thority of  the  agent  to  bind  his  principal  by  his  statements 
does  not  terminate  until  the  negotiations  are  at  an  end.' 
Statements  of  a  foreman  to  a  laborer  under  him  are  admis- 
sible.^ So  are  the  statements  of  an  agent  negotiating  a  lease.' 
So  are  statements  of  a  conductor  to  a  passenger  as  to  bag- 


1  Whitaker  v.  Eighth  Ave.  R  Co.,  ling,  34  IIL  App.  99 ;  Post-Express 
51  N.  Y.  399.  Printing  Co.  v.  Coursey,  57  Hun,  585 ; 

2  Sioux  Valley  State  Bank  v.  Kel-  33  N.  Y.  State  Rep.  748;  Ahbott  v. 
logg,  81  Iowa,  124;  Freiberg  v.  Bruns-  Seventy-six  L.  &  W.  R  Co.,  87  Cal. 
wick  Balke-CoUender  Co.  (Tex.  App.),  333 ;  Reynolds  v.  Iowa  &  N.  Ins.  Co., 
16  S.  W.  Rep.  784.  80  Iowa,  563;  Goodbar  v.  City  Nat 

3  Sax  V.  Davis,  81  Iowa,  693 ;  Pep-  Bank,  78  Tex.  461 ;  Phillip  v.  Hern- 
per  V.  Caines,  133  Pa.  St.  114 ;  Gibson  don,  78  id.  378 ;  Marchaud  v.  Griffon, 
V.  J.   Snow  Hardware  Co.,  94  Ala.  140  U.  S.  516. 

846;  North   v.  Metz,  57   Mich.  612;  'Cleveland,  0.  C.  &  I.  R  Co.  v. 

Forbes  v.  Haas,  32  N.  Y.  State  Rep.  Closser,  136  Ind.  348;  43  Alb.  L.  J. 

107  (1890).  209. 

^•Deane  Steam  Pump  Co.  v.  Green,  8  Qulf,  C.  &  S.  F.  R  Co.  v.  Wilson, 

31  Mo.  App.  269.  23  Am.  St.  Rep.  345. 

5  Jacksonville,  T.  &  K.  W.  R  Co.  »  Corson-  v.  Berson,  86  Cal.  433. 

V.  Wellman,  26  Fla.  844.  "  Hampton  v.  Pullman  Palace  Car 

6  Chicago  &  St  L.  R  Co.  v.  Ash-  Co.,  42  Mo.  App.  134 
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(^)  The  declarations  of  a  person  in  charge  of  a  business  con- 
cerning the  business  ordinarily  transacted  there,  are  admissible 
to  bind  the  principal.^  So  are  the  declarations  of  a  person 
selling  machinery,  made  at  the  time  of  the  sale.^  But  the 
statement  of  an  opinion  by  an  agent  is  not  res  gestce? 

{J)  The  declarations  of  a  real-estate  broker  employed  to 
sell  land,  while  on  the  land  attempting  to  sell  it,  are  admis- 
sible.* So  the  statement  of  a  street-car  driver,  just  after  he 
had  stopped  the  car  and  while  a  boy  injured  was  still  under 
it,  are  admissible.'  So  are  those  of  an  engineer;*  and  those 
of  a  track-walker  to  a  section  boss.' 

Qc)  Declarations  of  an  agent  made  concerning  business  of  his 
principal,  contained  in  letters  to  third  persons,  if  relevant  are 
competent.*  But  declarations  of  an  agent  made  after  a  trans- 
action is  fully  completed  and  ended  are  hearsay,  and  not  ad- 
missible as  part  of  the  res  gestae.'' 

(l)  As  a  general  rule,  statements  made  by  the  husband  in 
the  absence  of  the  wife  are  not  binding  upon  her.'"  But  it  is 
different  where  both  husband  and  wife  claim  in  common  by 
adverse  possession."  And  the  declarations  of  a  husband  in 
purchasing  land  in  his-own  nam's,  where  he  has  the  deed  made 
to  his  wife,  are  admissible.'^ 

1  Ingalls  V.  Averitt,  34  Mo.  App.  Beasley  v.  San  Jose  Fruit  Packing 
371.  Co.,  92  Cat  388. 

2  Davis  V.  Sweeney  (Iowa),  45  N.  W.  8 Pennsylvania  Mut.  Life  Ins.  Co.  v. 
Rep.  1040;  Updyke  v.  Wheeler,  37  Keach,  33  111.  App.  437;  134111.  583. 
Mo.  App.  680 ;  Eaham  v.  Deig,  131  »  Wise  v.  Grant,  59  Hun,  466 ;  37 
Ind.  283.  N.  Y.  State  Rep.  39 ;  Stone  v.  Poland, 

3  De  Soucey  v.  Manhattan  R.  Co.,  58  Hun,  21 ;  33  N.  Y.  State  Rep.  437 ; 
39  N.  Y.  State  Rep.  79  (1891).  Cake's  Appeal,  110  Pa.  St.  65;  Chat- 

*  Lockwood  V.  Rose,  135  Ind.  588 ;  tanooga  R.  R  &  C.  E.  Co.  v.  Liddell, 

Holmes  V.Turner's  Falls  Lumber  Co.,  85  Ga.  483;  Chicago  &  St.  L.  R.  Co. 

15  Mass.  535.  v.  Ashling,  34  111.  App.  99 ;  Hellmuth 

sQuinoy  Horse  R.   Co.  v.  Gause  v.  Katschke,  35  id.  gl;  Sherman  v. 

(111.),  37  N.  E.  Rep.  190;  Koetter  v.  Oneonta,  59  Hun,  394;  36  N.  Y.  State 

Manhattan  El.  R.  Co.,  36  N.  Y.  State  Rep.  587.    But  see  Central  Railroad 

Rep.  611.  &  Bkg.  Co.  v.  Skellie,  90  Ga.  41. 
■      6  Hermes  v.  Chicago  &  W.  R.  Co.,       i»  Koehler  v.  Miller,  31  111.  App.  557. 
80  Wis.  590 ;  Hooker  v.  Chicago,  M.       u  Hurley  v.  Lockett,  72  Tex.  362. 
&  St.  P.  R  Co.,  76  id.  542.  12  Conlin  v.  Masecar,  80  Mich.  139 ; 

7  Texas  &  P.  R.  Co.  v.  Lester,  75  Holmes  Organ  Co.  v,  Pelitt,  34  Mo. 

Tex.  56 ;  Goriman  v.  Minneapolis  &  App.  536. 
St.  L.  R.   Co.,  78  id.  509.    But  see 
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(m)  Oral  declarations  of  counsel  in  a  judicial  inquiry  are  not 
admissible  in  evidence  as  admissions  of  fact  so  as  to  bind  his 
client.! 

(«)  The  admissions  of  an  administrator  are  competent  if 
made  while  engaged  in  the  performance  of  some  act. relating 
to  the  estate ;  but  such  act  should  be  such  as  called  for  and 
made  the  declaration  pertinent,  and  the  declaration  should  ac- 
company such  act  so  as  to  constitute  a  part  of  the  res  gestce? 

§  6.  Statements  of  party  injured  to  his  physician  and 
others. —  "While,  as  a  general  rule,  declarations  made  out  of 
court  by  a  party  are  not  admissible  as  evidence  in  his  behalf, 
his  statements  to  his  attending  physician  of  the  nature  of  the 
symptoms  of  his  malady  or  suffering  have  quite  uniformly 
been  held  admissible.  And  in  some  cases  evidence  of  a  non- 
medical witness  that  a  person  who  had  received  an  injury 
manifested  pain  by  screaming  is  competent  because  it  is  ap- 
j)arently  involuntary  and  may  corroborate  what  appears  to 
be  his  condition.  The  rule  of  the  admissibility  of  statements 
made  to  physicians  by  persons  who  have  been  physically  in- 
jured or  are  suffering  from  disease  is  not  an  unqualified  one. 
They  must  relate  to  present  and  not  past  pain  and  suffering.'' 
And  while  it  was  held  in  Madison  v.  N.  Y.  C.  E.  Co.*  that  ex- 
pressions of  pain  and  suffering  made  by  the  injured  person  to 
physicians  when  they  were  examining  him  were  competent 
evidence,  notwithstanding  the  examination  was  made  by  them 
with  a  view  of  testifying  as  to  the  result  of  it  in  a  suit  then 
pending,  the  contrary  was  held  in  Grand  Rapids  &  Ind.  R.  Co. 
V.  Huntley,'  and  in  Jones  v.  Pres.  etc.  of  Portland.^  It  may 
be  seen  that  when  attended  by  a  physician  for  the  purpose  of 
treatment  there  is  a  strong  inducement  for  the  patient  to 
speak  truly  of  his  pain  and  suffering,  while  it  may  be  other- 
wise when  medically  examined  for  the  purpose  of  creating  evi- 
dence in  his  own  behalf.  It  is  for  this  reason  that  the  weight 
of  judicial  authority  is  to  the  effect  that  the  statements  ex- 

1  Anderson  v.  McAleenan,  29  N.  Y.  '  Towie  v,  Blake,  48  N.  H.  93. 

State  Rep.   406  (1890);    Crockett  v.  ^SSN.  Y.  487. 

Althouse,  35  Mo.  App.  404 ;  Shiner  v.  6  38  Mich.  538. 

Abbey,  77  Tex.  1.  6  88  Mich.  59a 

-'  Davis  V.  Gallagher,  55  Sun,  593 ; 
23  N.  Y.  State  Eep.  883. 
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pressive  of  their  present  condition  are  permitted  to  be  given 
as  evidence  only  wlien  made  to  a  physician  for  the  purpose 
of  treatment  by  him.'  In  Davidson  v.  Cornell  the  court  say : 
"In  the  present  case  the  declarations  of  the  plaintiff  were  not 
instinctive,  nor  were  they  made  to  the  pb3'si3ian  with  a  view 
to  medical  treatment.  They  consisted  not  of  exclamations  of 
present  pain  or  suffering,  but  were  the  plaintiff's  statements, 
so  far  as  called  for  by  the  doctor,  of  the  effect  upon  him  of 
the  injurv  and  the  consequences  which  had  followed  in  such 
respects  from  the  time, it  occurred,  a  period  of  nearly  fifteen 
months.  This  was  hearsay,  and  is  very  different  ffora  that 
of  a  medical  witness  as  to  the  expressions  by  a  patient  or  per- 
son suffering  from  injury  or  disease  indicating  pain  or  distress 
or  expressive  of  the  present  state  of  his  feelings  in  that  re- 
spect." 

Bare  exclamations  or  expressions  of  present  pain  or  suffer- 
ing b}'  an  injured  person,  at  and  after  the  injury,  are  admis- 
sible in  an  action  for  the  injury;^  and  the  fact  that  such 
exclamations  are  made  during  the  pendency  of  the  suit  for 
damages  for  the  injury  complained  of  does  not  affect  their 
admissibility.'  Thus,  in  an  action  for  malpractice,  evidence 
of  exclamations  of  suffering  by  the  injured  person  is  admis- 
sible.* And  the  mere  lapse  of  time  between  the  exclamations 
and  the  injury  is  not  the  test  of  admissibility.'^  The  bald 
statement,  made  long  after  an  injury  by  the  party  injured  to 
a  third  person,  that  he  suffers  from  pain,  ought  not  to  be  ad- 
mitted as  in  any  degree  corroborative  of  his  testimony  as  to 
the  extent  of  his  pain.  Prior  to  the  time  when  parties  were 
allowed  to  be  witnesses,  the  rule  in  this  class  of  cases  per- 

1  Eoche  V.  Brooklyn  City,  etc.  R.  Stoner,  51  Fed.  Rep.  649 ;  Schuler  v. 
Co.,  105N.  Y.  294;  7  N.  Y.  State  Rep.  Third  Ave.  R.  Co.,  48  N.  Y.  State 
361 ;  Davidson  v.  Cornell  et  al.,  133    Rep.  663  (1892). 

N.  Y.  328;  43  N.  Y.  State  Rep.  887;  ^Link  v.  Sheldon,  136  N.  Y.  1;  48 

Barker  v.  Masin,  11  Allen,  332 ;  Fay  N.   Y.   State  Rep.    830 ;    Hewitt    v. 

V.  Harland.  128  Mass.  244.  Eisenbart  (Neb.),  55  N.  W.  Rep.  253. 

2  Cleveland,  C.  C.  &  St.  L.  E.  Co.  v.  »  State  v.  Mulkern  (Me.),  26  Atl. 
Prewitt  (Ind.),  33  N.  E.  Rep.  267;  Rep.  1017;  State  v.  Bedard  (Vt),  26 
Girard  v.  Kalamazoo,  93  Mich.  610;  Atl.  Rep.  719.  But  see  People  v. 
Chicago,  St.  L.  &  P.  R  Co.  v.  Spilker,  Stewart  (Cal.),  33  Pac.  Rep.  8 ;  Eich- 
33  Am.  L.  Eeg.  753.  ards  v.  State,  86  Neb.  71. 

3  Kansas  City,  Ft.  S.  &  M.  E.  Go.  v. 
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mitted  evidence  of  this  nature.^  These  cases  show  that  the 
evidence  was  not  confined  to  the  time  of  the  injury,  or  to  the 
mere  exclamations  of  pain.  The  admissibility  of  the  evidence 
was  put  upon  the  necessity  of  the  case,  as  being  the  only 
means  by  which  the  condition  of  the  sufferer  as  to  enduring 
pain  could  in  many  instances  be  proved.  Substantially, the 
same  class  of  evidence  was  admitted  in  England,  and  for  the 
same  reason. 

Now  evidence  of  exclamations  indicative  of  pain  made  by 
the  party  injured  is  admissible  when  it  is  of  a  nature  which 
substantially  corroborates  the  party  injured  as  to  his  condi- 
tion. But  there  is  a  clear  distinction  between  an  exclamation 
of  pain  and  simple  declarations  of  a  party  that  he  was  then 
suffering  pain  but  giving  no  other  indications  thereof.  Evi- 
dence of  exclamations,  groans  and  screams  is  now  permitted, 
more  upon  the  ground  that  it  is  better  and  clearer  and  a  more 
vigorous  description  of  the  then  existing  physical  condition  of 
the  party  by  an  eye-witness  than  could  be  given  in  any  other 
way.  It  characterizes  and  explains  such  condition.  Thus,  in 
Hagenlocker  v.  0.  I.  &  Brooklyn  R.  Co.,^  it  was  shown  that 
the  foot  was  very  much  swollen,  and  so  sore  that  the  sheet 
could  not  touch  it.  How  was  the  condition  of  soreness  to  bo 
shown  better  than  by  the  statement  that,  when  so  light  an 
article  as  a  sheet  touched  the  foot,  the  patient  screamed  with 
pain?  It  was  an  involuntary  and  natural  exhibition  and  proof 
of  the  existence  of  intense  soreness  and  pain  therefrom.  True, 
it  might  be  simulated,  but  this  possibility  is  not  strong  enough 
to  outweigh  the  propriety  of  permitting  such  evidence  as  fair, 
natural  and  original  corroborative  evidence  of  the  party  as  to 
his  then  physical  condition.  Its  weight  and  propriety  are  not, 
therefore,  now  sustained  upon  the  old  idea  of  the  necessity  of 
the  case.  But  evidence  of  simple  declarations  of  a  party> 
made  sometime  after  the  injury,  and  not  to  a  physician  for 
the  purpose  of  being  attended  professionally,  and  simply  mak- 
ing the  statement  that  he  or  she  is  then  suffering  pain,  is 
evidence  of  a  totally  different  nature,  is  easily  stated,  liable 
to  gross  exaggeration,  and  of  a  most  dangerous  tendency, 
while  the  former  necessity  for  its  admission  has  wholly  ceased. 

1  Caldwell  v.  Murphy,  11  N.  Y.  410 ;        2  99  n.  y.  136. 
Werly  v.  Persons,  28  id  345. 


HEAESAT  EVtDKNOE.  333 

As  is  said  in  Eoche  v.  Brooklyn  City  &  K  E.  Co.,'  "the  neces- 
sity for  giving  such  delarations  in  evidence,  where  the  party 
is  living  and  can  be  sworn,  no  longer  existing,  and  that  being 
the  reason  for  its  admission,  the  reason  of  the  rule  ceasing, 
the  rule  itself,  adopted  with  reluctance  and  followed  cau- 
tiously, should  also  cease."  With  the  rule  as  herein  announced 
there  can  be  no  fear  of  a  dearth  of  evidence  as  to  the  extent 
of  the  injury  and  the  sufPering  caused  thereby.  The  party 
can  himself  be  a  witness,  if  living,  and,  if  dead,  the  suffering 
is  of  no  moment,  as  it  cannot  be  compensated  for  in  an  action 
by  the  personal  representative,  heirs  or  widow,  and  the  ex- 
clamations of  pain,  the  groans,  the  sighs,  the  screams,  can  still 
be  admitted.  But  it  seems  that  the  bald  statement,  made 
long  after  the  injury,  by  the  party,  that  he  sufifers  from  pain, 
cannot  be  admitted  as  in  any  degree  corroborative  of  his  tes- 
timony as  to  the  extent  of  his  pain.  And  it  is  now  definitely 
settled  that  a  party  cannot  support  his  own  testimony  by 
proof  of  declarations  to  the  same  effect  made  to  persons  other 
than  a  physician  who  is  at  the  time  in  attendance  profession- 
ally. But  evidence  of  exclamations  which  are  natural  con- 
comitants and  manifestations  of  pain  and  syffering  are  still 
admissible,  because  regarded  as  voluntary  and  natural  expres- 
sions, which  a  witness  may  describe  for  the  same  reason  that 
he  may  the  appearance  of  the  party.  There  is  no  imaginary 
line  somewhere  between  a  few  hours  and  a  few  days,  oV  a 
few  weeks,  on  one  side  of  which  declarations  in  favor  of  a 
party  are  admissible  in  evidence,  while  on  the  other  they  are 
inadmissible.  Unless  such  complaints  form  a  part  of  the  res 
gestae,  they  cannot  be  admitted.  And  if  they  are  so  far  de- 
tached from  the  occurrence  as  to  admit  of  deliberate  design 
and  be  the  product  pf  a  calculating  policy  on  the  part  of  the 
actors,  then  they  cannot  be  regarded  as  part  of  the  res  gestos? 

n.    DECLAKATIONS   OF   ASBIGNOES   AGAINST   ASSIGNEE. 

§  7.  In  general. —  It  is  a  proposition  that  cannot  be  ques- 
tioned that  a  grantor  cannot,  after  the  execution  of  his  deed, 
lawfully  do  any  act  to  prejudice  the  rights  of  his  grantee,  nor 

1 105  Ni  Y.  394;  T  N.  Y.  State  Rep.  E.  Co.,  130  N.  Y.  654;  41  N.  Y.  State 
861.  Rep.  839. 

'  Kennedy  v.  Rochester  City  &  E 
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are  his  declarations,  confessions  or  admissions  to  be  admit- 
ted against  the  grantee.  The  reason  why  the  declarations  or 
statements  of  a  party  are  ever  admissible  is  that  they  affect 
his  title  or  possession  and  characterize  the  same  while  owner 
or  in  possession,  and  are  consequently  binding  upon  the  party 
making  the  same  and  his  privies.  As  a  general  rule,  declara- 
tions made  by  a  party  in  possession  of  real  estate,  as  to  his 
interest  or  title  in  the  property,  majr  be  given  in  evidence 
against  those  who  subsequently  derive  title  under  him,  in  the 
same  manner  as  they  could  have  been  used  against  the  party 
himself  if  he  had  not  parted  with  his  possession  or  interest. 
On  the  other  hand,  it  is  equally  well  settled  that  no  declara- 
tion of  a  former  owner  of  the  property,  made  after  he  had 
parted  with  his  interest  therein,  can  be  received  in  evidence  to 
affect  the  legal  or  equitable  title  to  the  premises.  It  is  true 
the  rule  is  well  settled,  in  our  own  and  the  English  courts, 
that  the  declarations  of  the  person  in  possession  of  the  prem- 
ises, as  to  his  title,  are  admissible  against  the  person  making 
the  same  and  all  who  claim  title  under  him.^  But  in  all  these 
cases  the  possession  was  that  of  a  person  claiming  title  and 
acting  in  accordance  with  such  claim,  and  not  by  one  disclaim- 
ing -title,  and  declaring  at  the  time  that  his  possession  was  not 
that  of  owner  but  at  the  will  or  sufferance  of  another,  the  real 
owner.  Thus,  declarations  made  bj'^  the  grantor  of  premises, 
after  he  has  sold  the  same,  even  though  he  continues  in  the 
occupation  of  the  same  up  to  the  time  of  making  such  decla- 
rations, are  not  competent  evidence  as  affecting  the  rights  of 
the  grantee.^  But  oral  admissions  made  by  one  who  at  the 
time  held  the  title  to  land,  to  the  effect  that  he  had  con- 
tracted by  parol  to  sell  the  same  to  another,  and  had  received 
pay  therefor,  are  competent  evidence  against  all  persons 
claiming  title  under  or  through  him.'  The  principle  upon 
which  such  evidence  is  received  is  that  the  declarant  was  so 
situated  that  he  probably  knew  the  truth,  and  his  interests 
were  such  that  he  would  not  have  made  the  admissions  to  the 
prejudice  of  his  title  or  possession  unless  they  were  true.  The 
regard  which  one  so  situated  would  have  to  his  own  interest 
is  considered  sufficient  security  against  falsehood.     In  some 

1  Pitts  V.  Wilder,  1  N.  Y.  525.  3  Chadwick  v.  Fonner  et  al,  69  N. 

2  Viooman  v.  Kiog,  36  N.  Y.  477.        Y.  404. 
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of  the  states  of  the  Union  and  in  England,  the  admission  of  a 
prior  owner  of  choses  in  action  and  other  personal  property 
characterizing:  or  affecting:  his  title  are  also  admitted  in  evi- 
dence  upon  the  same  principle  against  those  subsequently 
taking  title  from  him.  But  admissions  and  declarations  ^of 
the  assignor  are  not  competent  evidence  in  favor  of  the  as- 
signee, unless  part  of  the  res  gestce  of  an  act  properly  in  evi- 
dence and  relevant  to  the  issue.^ 

§  8.  Declarations  Ibefoi'e  vendor  became  owner. —  Admis- 
sions and  declarations  made  by  the  assignor  before  he  became 
owner  are  wholly  incompetent  against  the  assignee,  except 
that,  when  it  is  relevant  to  prove  that  as  owner  of  the  claim 
he  had  notice  of  any  fact,  declarations  made  previous  to  owner- 
ship, showing  a  then  present  knowledge  of  the  fact,  may  be, 
within  reasonable  limits,  evidence  to  go  to  the  jury  tending 
to  show  notice  at  the  time  when  he  dealt  with  or  possessed 
the  thing  assigned.^  The  assignor's  admissions  and  dec- 
larations, made  after  he  ceased  to  be  owner,  are  equally  in- 
competent against  the  assignee,  unless  the  evidence  connects 
the  assignee  with  them ;  and  it  makes  no  difference  that  the 
assignment  is  only  as  collateral.'  Thus,  a  mortgagee,  having 
parted  with  his  interest,  cannot  by  his  subsequent  conduct  or 
admissions  bind  his  assignee.^  But  if  the  assignee  is  only  a 
nominal  party  suing  for  the  assignor's  benefit,  they  are  com- 
petent.-' If,  however,  the  assignee  is  the  real  party  in  interest, 
the  fact  that  the  action  is  in  the  name  of  the  assignor  does 
not  render  competent  his  declarations  made  subsequent  to 
the  transfer.'  So  an  assignor's  again  acquiring  possession 
does  not  let  in  declarations  made  during  the  renewed  posses- 

1  Howard  v.  Upton,  9  Hun,  434  S89 ;  Eby  v.  Eby,  5  id.  435 ;  Woodruff 
But  see  Shannon  v.  Minney,  130  Pa,  v.  Cook,  So  Baib.  505 ;  Beville  v. 
St.  280 ;  Bates  v.  Lingerwood,  50  Jones,  74  Tex.  148 ;  Scofield  v.  Spaul- 
Hun,  420 ;  20  N.  Y.  State  Rep.  778 ;  ding,  54  Hun.  523 ;  28  N.  Y.  State 
McKay  v.  Lasher,  31  N.  Y.  State  Rep.  lOS ;  Noyes  v.  Morris,  56  Hun. 
Rep.  690;  121  N.  Y.  427;  Dean  v.  501:  31  N.  Y.  State  Rep;  608 ;  Casto 
Wilkerson,  123  Ind.  388 ;  Fowler  v.  v.  Frye,  33  W.  Va.  449. 
Simpson,  7'J  Tex.  611.  *  Hann  v.  Decater  (N.  J.),  20  Atl. 

2  Bond  V.  Fitzpatrick,  4  Gray,  89.  Rep.  657 ;  Smith  v.  Gillum  (Tex.),  15 

3  Rawson  v.  Plaisted,  151  Mass.  71 ;  S.  W.  Re.p.  794 ;  Davis  v.  Green,  102 
Towner  v.  Thompson,  81  Ga.  171 ;  1  Mo.  170. 

Greenl.  Ev.,  §  190 ;  Taylor  on  Ev.,        « Eaton  v.  Carson,  59  Me.  510. 

g  713 ;.  Pringle  v.  Pringle,  59  Pa.  St.        6  Preare  v.  Evertson,  20  Johns.  142. 
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sion  and  relating  to  the  former  period.*  It  is  only  where  the 
party  making  the  declarations  has,  at  the  time  of  making  them, 
the  title  to  the  property,  that  such  declarations  bind  his  suc- 
cessor in  interest.  Declarations  made  before  or  after  that 
time  are  not  admissible.^  Declarations  of  a  grantor  subse- 
quent to  the  execution  and  to  the  delivery  of  a  deed  are  in- 
admissible to  show  that  it  was  intended  as  a  mortgage ; '  and 
this  is  so  although  when  the  declarations  were  made  the 
grantor  had  not  surrendered  actual  possession  of  the  premises.* 
So  the  declarations  of  one  whose  land  has  been  sold  under  ex- 
ecution and  purchased  by  his  son  is  inadmissible  to  establish 
a  resulting  trust  in  the  father's  favor.' 

§  9.  Tender  of  chattels  or  choses  in  action. —  The  general 
rule  is  that  a  former  owner  of  a  chattel  or  a  chose  in  action 
who  has  transferred  his  interest  to  another  by  an  absolute 
sale  or  assignment  cannot,  by  his  subsequent  admissions,  affect 
the  right  of  the  purchaser.  In  some  cases  such  admissions 
may  be  admissible,  but  only  where  there  is  an  identity  of  in- 
terest between  the  assignor  and  the  assignee,  which  is  deemed 
to  exist  where  the  transfer  is  merely  colorable  or  nominal,  and 
where  a  party  claims  through  another  by  representation,  and 
the  declaration  is  not  excluded  by  some  other  rule  of  evidence.^ 
As  a  general  rule,  the  declarations  of  a  grantor  which  form  no 
part  of  the  res  gestm  are  not  competent  to  prejudice  the  title  of 
his  grantee,  especially  when  made  after  the  transfer.'  In  Gibney 
V.  Marchay  ^  it  was  held  that  the  declarations  of  a  party  in  pos- 
session of  real  property  are  admissible  against  the  party  making, 
them,  or  his  privies  in  blood  and  estate,  but  not  competent  to 
attack  or  destroy  a  title  which  is  of  record.  In  Yrooman  v. 
King '  it  was  also  held  that  declarations  made  by  a  grantor  of 
premises  after  he  had  sold  them,  though  he  continue  in  the  oc- 
cupation up  to  the  time  of  making  such  declarations,  were  not 

1  Cornett  v.  Fain,  33  Ga.  219 ;  Til-  «  Holmes  v.  Ropbr  et  al.,  66  N.  Y. 

son  V.  Terwilligor,  56  N.  Y.  373.  State  Rep.  596  (1894). 

'Hutchinsv.  Hutchins,  98N.Y.  64  'Cuyler  v.  McCartney,  40  N.  Y. 

3  Jones  V.  Jones,  137  N.  Y.  610 ;  51  231 ;  Burhans  v.  Kelly,  17  N.  Y.  State 

N.  Y.  State  Rep.  75.  Rep.  553  (1888). 

<  Hart  V.  Randolph,  143  III  531.  .8  34  n.  Y.  301. 

» Evans  v.  McKee,  153  Pa.  St  89.  »  86  N.  Y.  477. 
But  see  Spencer  v.  N.  Y.  &  N.  R  R. 
Co.,  63  Conn.  243. 
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competent  evidence  as  affecting  the  rights  of  his  grantee.  In 
Hutchins  v.  Hutchins  ^  it  was  said :  "  It  is  only  where  the  party 
making  the  declarations  has,  at  the  time  of  making  them,  the  ' 
title  to  the  property  that  such  declarations  bind  his  successor." 
In  McDuflSe  v.  Clark ^  it  is  said:  "The  declarations  of  a  party 
in  possession  are  evidence  against  the  party  making  them,  or 
bis  privies  in  blood  or  estate,  not  to  attack  or  destroy  the 
title,  for  that  is  of  record  and  of  a  higher  and  stronger  nature, 
and  cannot  be  attacked  by  parol  evidence.  Such  admissions 
are  received  in  evidence  simply  to  explain  the  character  of  the 
possession  in  a  given  case."  In  Adams  v.  Davidson'  the  dec- 
larations of  the  assignor  before  the  delivery  of  the  property 
assigned  as  to  the  purpose  of  the  assignment  were  admitted 
in  evidence.  In  that  case  the  transaction  was  incomplete 
when  the  declarations  were  made,  as  no  delivery  of  the  prop- 
erty assigned  had  taken  place.  In  Loos  v.  Wilkinson*  the 
conveyance  was  a  secret  one,  and  the  declarations  of  the 
grantors  M^ere  to  the  effect  that  they  still  owned  the  prop- 
erty. Such  declarations  were  held  competent  on  the  ground 
that  they  were  a  part  <?f  the  fraud,  and  it  was  there  said : 
"The}'  are  in  the  nature  of  res  gestm  declarations,  and  on  the 
question  of  fraud  clearly  competent."  In  Scofield  v.  Spaul- 
ding'  it  was  held  that,  in  an  action  to  set  aside  a  conveyance 
as  fraudulent  against  creditors,  declarations  of  the  grantor 
made  after  the  deed  was  delivered  and  recorded,  and  his  tes- 
timony in  proceedings  supplementary  to  execution,  were  inad- 
missible as  against  the  grantee,  even  though  the  grantor  was 
in  possession  under  a  lease  which  was  claimed  to  form  part  of 
the  fraudulent  transaction.  In  Truax  v.  Slater^  it  was  held 
that  the  declarations  of  an^assignor  of  a  chose  in  action  form- 
ing no  part  of  the  res  gestm  are  not  competent  to  prejudice  the 
title  of  the  assignee,  whether  the  assignment  be  for  value  or 
merely  for  the  benefit  of  creditors,  and  whether  the  declara- 
tions be  antecedent  or  subsequent  to  the  assignment.  In  Tilson 
V.  Terwilliger '  it  was  held  that  the  declarations  of  a  vendor 

1 98  N.  y.  64.  6  54  Hun,  533 ;  28  N.  Y.  State  Rep, 

2  39  Hun,  170.  108. 

3 10  N.  Y.  309.  6  86  N.  Y.  630. 

mo  N.  Y.  .195;  18  N.  Y.  State       '56N.  Y.  37a 
Rep.  110. 
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in  possession  of  chattels  sold  after  he  has  once  parted  with 
the  possession  and  then  received  them  from  the  vendee  were 
hearsay,  and  that  they  did  not  come  within  the  variations 
from,  nor  the  exceptions  to,  the  rule  which  excludes  hearsay 
evidence;  that  they  are  not  the  declarations  of  an  assignor 
of  chattels  who  without  a  break  continues  his  possession 
thereof  after  he  has  made  a  real  or  pretended  sale.  Such 
declarations  are  received  as  part  of  the  res  gestm  on  the  ground 
that  they  show  the  nature,  object  or  motives  of  the  act  which 
they  accompany  and  which  are  the  subject  of  inquiry.  But, 
to  be  a  part  of  the  res  gestm,  they  must  be  made  at  the  time 
of  the  act  done  which  they  are  supposed  to  characterize ;  thej'^ 
must  be  intended  to  unfold  the  nature  and  quality  of  the  facts 
which  they  are  intended  to  explain ;  they  must  so  harmonize 
with  those  facts  as  to  form  one  transaction ;  there  must  be  a 
transaction  of  which  they  are  considered  a  part ;  they  must 
be  concomitant  with  the  principal  act,  and  so  connected  with 
it  as  to  be  regarded  as  the  result  and  consequence  of  co- 
existing motives.  In  Hutchins  v.  Hutchins^  it  is  held  that 
the  declarations  of  a  former  owner  of  property,  made  before 
or  after  the  time  when  he  held  title,  do  not  bind  his  successor 
in  interest.  In  Adams  v.  Davidson^  it  was  held  that  the  dec- 
larations of  an  assignor  as  to  the  object  of  making  an  assign- 
ment, made  by  him  after  its  execution  and  while  he  continued 
in  possession  of  the  property,  were  evidence  against  the  as- 
signor and  creditors  claiming  under  the  assignment.  In  Cuyler 
V.  McCartney '  the  court  say :  "  For  the  purposes  of  this  case  it 
is  not  necessary  to  hold  that,  where  a  transfer  is  sought  to  be 
impeached  on  the  ground  that  it  was  fraudulent,  the  admis- 
sions of  the  assignor  while  continuing  in  the  possession  of  the 
property,  not  having  consummated  it  by  an  actual  surrender 
of  the  property  to  the  transferee,  are  incompetent  as  evidence 
of  the  fraud." 

§  10.  Made  at  time  of  selling. —  While  the  rule  is  unques- 
tioned that  the  mere  declarations  of  a  prior  holder  of  a  chose 
in  action  cannot  be  given  in  evidence  to  affect  the  title  or  the 
rights  of  a  subsequent  holder  and  owner,  the  rule  does  not 
apply  where  the  declarations  are  made  at  the  time  w^hen  the 

198N.  y.  56.  HON.  Y.  235. 

2 10  N.  Y.  309. 
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chose  in  action  is  negotiated  to  the  person  who  is  seeking  tp 
enforce  it,  as  they  are  thus  a  part  of  the  res  gestm.  Declara- 
tions thus  made  qualify,  and  in  some  sense  attach  to,  the  plaint- 
iff's title.  They  are  not  conclusive  and  may  be  controverted, 
and  if  untrue  the  real  truth  may  be  shown.' 

§  11.  Yendee  must  Ibe  a  purchaser  for  value  to  exclude 
declarations. —  It  seems  that  a  vendee  of  chattels  or  an  as- 
signee of  a  chose  in  action  must  be  a  purchaser  for  value  in 
order  to  exclude  the  declarations  of  a  prior  party  in  interest, 
from  whom  he  derived  title  made  before  such  parting  with 
his  interest.  Thus,  where  an  assignee  of  a  chose  in  action  is 
seeking  to  collect  the  same,  and  the  alleged  debtor  resists 
payment  on  the  ground  of  payment,  etc.,  he  is  entitled  to  show 
the  declarations  of  the  assignor  or  vendor  made  prior  to  the 
assignment,  in  case  the  assignee  is  not  a  purchaser  for  value. 
It  seems  that  the  rule  of  evidence  applied  in  Bond  v.  Fitz- 
patrick '  is  the  proper  rule.  In  that  case  it  was  held  that  in  a 
suit  against  the  maker  of  a  promissory  note  by  one  who -took 
it  when  overdue,  the  declarations  of  a  prior  holder,  made 
while  he  held  the  note,  after  it  was  due,  are  admissible  in  evi- 
dence to  show  payment  to  such  prior  holder,  or  any  right  or 
set-off  which  the  maker  had  against  him.' 

§  12.  Declarations  of  assignor  for  benefit  of  creditors 
prior  to  assignment. —  In  an  action  to  set  aside  a  general  as- 
signment as  fraudulent  as  against  creditors,  the  declarations 
of  the  assignor  made  prior  to  the  execution  of  the  assignment 
are  competent  evidence.  The  relation  between  the  assignor 
and  his  assignee  creates  an  identity  of  interest  between  them 
which  makes  the  assignor's  declarations  evidence  against  his 
assignee.  But  if  made  subsequent  to  the  assignment  and  de- 
livery of  the  property  they  would  be  inadmissible.* 

§13.  Illustrations. —  (1)  There  does  not  seem  to  be  any 
general  or  universal  rule  in  respect  to  the  a.dmission  of  evi- 
dence of  the  assignor's  acts  and  declarations  against  his  own 
interest,  made  during  his  ownership.  The  New  York  rule, 
recognized  also  in  the  supreme  court  of  the  United  States,  is 

1  Grain    v.    Wright,    46    111.    107;  2  4  Gray,  89. 

Hayslep   v.  Gymer,  1  A.  &  E.  163;  3  Flagler  v.  Wheeler,  40  Hun,  129. 

Benjamin  v.  Rogers,  136  N.  Y.  60 ;  36  «  Kennedy  v.  Wood,  53  Hun,  46 ; 

N.  Y.  State  Rep.  393.  23  N.  Y.  State  Rep.  133. 
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that  the  oral  declarations  or  admissions  of  the  former  holder 
of  any  chose  in  action  or  personal  property,  even  if  made 
before  his  transfer,  are  not  competent  evidence  against  the 
transferee,  unless  there  is  present  identity  of  interest  between 
them,  or  the  vendee  is  not  a  purchaser  for  value.' 

(2)  The  rule  in  some  states  declares  the  assignor's  acts  and 
declarations  against  his  interest  made  during  his  ownership 
universally  competent  against  all  assignees  except  transferees 
of  negotiable  paper.  Thus,  on  the  question  of  ownership  of 
personal  property,  declarations  made  by  one  while  in  the  full 
possession,  control  and  use  of  the  property  are  admissible 
against  one  claiming  under  him.^  Thus,  the  declarations  and 
acts  of  a  grantor  on  putting  the  grantee  into  possession  of  the 
land  are  admissible  in  an  action  involving  the  question  of  the 
boundary  between  such  land  and  lands  reserved  by  the  deed, 
where  the  description  cannot  be  reconciled  by  the  location  of 
a  fence  marking  such  boundary  when  possession  was  given.' 
And  a  declaration  as  to  the  character  of  a  right  of  way  made 
by  a  predecessor  in  defendant's  title  is  admissible  in  evidence 
against  defendant.^ 

(3)  Admissions  and  declarations  of  the  owner  of  a  note 
already  due,  against  his  own  interest,  are  competent  against  a 
subsequent  assignee.^  So  declarations  or  admissions  of  a  dece- 
dent are  admissible  against  one  who  claims  title  to  the  prop- 
erty in  controversy  by  purchase  from  decedent's  administrator,^ 
and  also  against  the  decedent's  widow.'  Thus,  the  declarations 
of  a  decedent  binding  him,  or  binding  or  impairing  his  estate, 
are  admissible  in  evidence  against  his  personal  representatives 
where  they  would  have  been  competent  against  himself.' 

(4)  Taylor  and  Greenleaf  require  evidence  of  an  identity 

1  Freedman's    Sav.    &   T.    Co.    v.  3  Harris  v.  Oakley,  130  N.  Y.  1 ;  40 
Dodge,  93  U.  S.  379;  Jones  v.  East  N.  Y.  State  Eep.  485.               , 
Society,  etc.,  21  Barb.  174;  Luco  v,  *  Bennett  v.  Riddle,  150  Pa.  St.  420. 
De  Toro,  91  Cal.  405 ;  Sparks  v.  Brown,  »  Kane  v.  Torbit,  23  III.  App.  311. 
46  Mo.  App.  529 ;  Banks  v.  Martin  e  Bush  v.  Barron,  78  Tex.  5. 
(Tex.),  18  S.  W.  Rep.  964.  ^  Mississippi  County  v.  Vowels,  101 

2  Maus  V.  Borne,  123  Ind.  522 ;  Mo.  225 ;  Wilson  v.  Simpson,  80  Tex. 
Beard  v.  Minneapolis  First  Nat.  279;  Tyres  v.  Kennedy,  126  Ind.  533. 
Bank,  41  Minn.  153;  Fry  v.  Feem-  SHurlburt  v.  Hurlburt,  138  N.  Y. 
ster,  36  W.  Va.  454;  Taylor  v.  Ar-  420 ;  40  N.  Y.  State  Rep.  436 ;  Herscher 
nold,  13  Ky.  L.  Rep.  516.  v.  Brazier,  38  111.  App.  654;  Barker 

V.  Smith  (Mich.),  52  N.  W.  Rep.  73a 
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of  interest  between  the  assignor  and  assignee  to  admit  these 
declarations.  (1)  That  the  assignee  is  the  mere  agent  of  the 
assignor,  or  (2)  that  he  took  title  with  actual  notice  of  the 
true,  state  of  that  of  the  assignor.*  In  all  cases  it  must  appear 
that  they  were  made  before  the  transfer  and  against  interest.' 
Thus,  declarations  made  by  aperson  in  explanation  of  the  char- 
acter and  extent  of  his  possession  of  land,  and  against  his  inter- 
est, are  competent  against  one  claiming  title  under  him,'  and 
as  to  boundaries.*  And  whenever  the  admissions  of  one  hav- 
ing or  claiming  title  to  real  estate  would  be  competent  against 
him,  they  are  competent  against  persons  subsequently  deriving 
title  through  or  from  him.* 

(5)  In  an  action  on  a  life  insurance  policy  it  is  competent 
for  the  defendant  to  show  that  shortly  before  deceased  began 
to  insure  his  life,  witness,  at_his  request,  attempted  to  raise 
money  for  him,  and,  upon  informing  deceased  of  his  inability 
to  do  so,  deceased  replied  that  he  must  have  money  and  would 
commit  suicide  if  he  could  not  raise  it.^  So  declarations  of 
an  insured,  after  the  issue  of  a  certificate  to  him  which  gives 
him  a  right  to  change  the  beneficiary,  are  admissible  against 
the  beneficiary.' 

(6)  In  an  action  by  a  receiver  to  set  aside  a  general  assign- 
ment, the  declaration  of  assignors  as  to  their  insolvency  be- 
fore but  not  after  the  assignment  are  admissible  both  against 
the  assignor  and  assignee.' 

(7)  Acts  and  declarations  of  a  vendor  in  possession  after 
the  sale  are  competent  evidence  against  the  vendee  on  the 
question  of  the  character  and  purpose  of  the  sale ; '  but  not 
to  impeach  the  deed  in  an  action  to  set  aside  for  fraud  and 
deception." 

11  Taylor  on  Ev.  713;   1  Greenl.,  « Baird  v.  Slaight,  55  Hun,  603;  28 

§  190.  N.  Y.  State  Rep.  667. 

2  Ball   V.   Loomis,   29   N.  Y.   416;  « Smith  v.  National  Ben.  Soo.,  33 

Haile  v.  Morgan,  25  S.  C.  601 ;  Jer-  Hun,  67 ;  123  N.  Y.  85. 

main  v.  Denniston,  6  N.  Y.  276.  '  Steinhausen   v.    Preferred    Mut 

a  Ellis  V.   Harris,   106  N.   C.   395;  Ace.  Ass'n,  59  Hun,  336;  36  N.  Y. 

Shaw  V.  Starr,  75  Tex.  411 ;  Youngs  State  Rep.  70. 

V.  Cunningham,  57  Mich.  153 ;  John-  8  Kennedy  v.  Wood,  52  Hun,  46 ; 

son  V.  Cox,  81  Ga.  25.  22  N.  Y.  State  Rep.  132. 

*  Wood  V.   Fiske,   62   N.   H.   173 ;  9  Neal  v.  Foster,  34  Fed.  Rep.  496. 

Hurley  v.  Lockett,  72  Tex.  262.  .  i»  Worthington     v.     Worthington 

(Md.),  30  Atl.  Rep.  911. 
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(8)  The  rule  that  an  assignor  cannot  after  assignment  in- 
validate the  title  of  the  assignee  by  declarations  applies  only 
in  aid  of  ionafide  assignees  for  value.^ 

(9)  The  entire  value  of  the  class  of  hearsaj'^  evidence  now 
under  discussion  depends  upon  its  spontaneity,  and  is  predi- 
cated upon  the  idea  that,  being  spontaneous,  springing  from 
the  act  itself,  and  forming  a  part  of  it  in  point  of  time  before 
any  idea  of  deliberate  design  or  purpose  to  make  evidence 
tor  each  other  has  entered  the  minds  of  the  parties,  it  tends 
to  explain,  unfold  and  throw  light  upon  the  transaction.^  It 
is  for  this  reason  and  on  this  ground  that  the' declarations  of  a 
party  who  has  been  injured  and  is  suffering  from  the  effects  of 
the  injury  are  admissible  to  show  the  extent  of  such  suffering.' 
■  (10)  Whenever  the  bodily  or  mental  feelings  of  a  person 
are  material,  the  usual  expressions  of  such  feelings  made  at 
the  time  in  question  are,  as  to  such  facts,  original  evidence. 
Therefore  exclamations  of  pain  and  complaints  of  suffering 
resulting  either  from  sickness  or  an  injury  to  the  person  are 
treated  as  original  evidence  to  prove  the  fact  and  extent  of 
suffering ;  *  but  not  to  prove  the  cause  thereof,  unless  made 
at  such  time  as  to  entitle  them  to  be  regarded  as  part  of  the 
res  gestae.^  Thus,  expressions  and  complaints  of  a  person  in- 
jured, at  the  time  of  or  very  soon  after  the  accident,  as  to  his 
sufferings  and  strange  feelings  in  certain  portions  of  his  body, 
are  admissible  in  evidence  when  the  injury  was  of  a  nature 
to  produce  the  symptoms.  It  has  been  held  that  as  the  ques- 
tion as  to  whether  they  were  real  or  feigned  is  for  the  jury, 
the  lapse  of  time  after  the  accident  affected  their  weight  but 
not  their  admissibility.^ 

1  Koch  V.  Lyons,  83  Mich.  513.  313 ;    Smith  v.   Dittman,  34  N.   Y. 

2  Com.  V.   MuUiu,  150  Mass.  394 ;    State  Rep.  303. 

Keyes  v.  State,  133  Ind.  537;  Penn-  sgyies  v.  Danville,  43  Vt.  283;  Per- 

sylvania  R  Co.  v.  Lyons,  139  Pa.  St.  kins  v.  Concord,  44  N.  H.  323 ;  Mat- 

113;  Eains  v.  State,  88  Ala.  91 ;  Peo-  terson  v.  New  York  Cent.  R.  B,  Co., 

pie  V.  O'Neil,  113  N.  Y.  355 ;  20  N.  Y.  35  N.  Y.  487. 

State  Bep.  754.  e  Texas  &  P.  R.  Co.  v.  Barron,  78 

3  Burnham  v.  State,  38  Tex.  663 ;  Tex.  421 ;  Birmingham  U.  R.  Co.  v. 
State  V.  Euzebe,  42  La.  Ann.  17 ;  Hale,  90  Ala.  8 ;  Rhodes  v.  State,  128 
Fulcher  v.  State,  28  Tex.  App.  465.  Ind.  189 ;  35  Am.  St  Rep.  429.     But 

4  Territory  v.  Godfrey,  6  Dak.  40 ;  see  Ryan  v.  Porter  Mfg.  Co.,  57  Hun, 
Tobin  V.  Fairport,  13  N.  Y.  Supp.  334 ;  353 ;  33  N.  Y.  State  Rep.  631. 

Blair  v.  Madison  County,  81  Iowa, 
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(11)  Declarations  of  the  plaintiff  in  an  action  for  personal 
injuries,  of  pain  and  suffering  a  few  hours  after  the  accident, 
to  one  not  a  pliysician  in  attendance  professionally,  are  incom- 
petent.i 

(12)  Testimony  of  the  physician  who  attended  one  injured 
by  negligence,  that  when  he  first  saw  her  she  was  complain- 
ing of  pain  from  an  injury  she  said  she  had  received,  is  com- 
petent.^ So  are  declarations  and  ejaculations  indicative  of 
pain  and  suffering  made  by  a  woman  upon  whom  it  is  charged 
that  an  abortion  has  been  performed.' 

(13)  On  a  prosecution  for  rape,  the  fact  of  the  woman  hav- 
ing made  complaint  soon  after  the  commission  of  the  offense,, 
and  that  she  named  the  person  who  committed  it,  is  held  to  be 
competent.*  So  in  Leonard  v.  Bolton  ^  the  complainant's  ac- 
cusation of  the  respondent  during  her  travail,  as  the  father  of 
her  child,  was  held  competent.  But  the  detailed  statement 
of  the  prosecutrix  of  the  circumstances  of  the  ofifense  can- 
not be  given  in  evidence  by  the  party  to  whom  she  made  the 
statement.*  The  same  rule  prevails  in  a  charge  of  assault 
with  intent  to  commit  rape.'  This  is  on  the  ground  that  a 
declaration  of  a  party  as  to  a  past  transaction  is  not  compe- 
tent.' Thus,  a  physician  or  other  person  cannot  detail  state- 
ments made  to  him,  by  a  person  alleged  to  have  been  injured, 
of  a  past  transaction.' 

(14)  On  the  trial  of  a  person  for  treason,  the  cry  of  the 
mob  who  accompanied  the  prisoner  on  his  enterprise  was  re- 
ceived as  part  of  the  res  gestce}" 

(15)  On  a  prosecution  for  a  murder,  a  statement  made  by 
the  deceased,  immediately  after  he  was  knocked  down,  as  to 
how  the  accident  happened,  was  allowed. 

1  Kennedy  v.  Rochester  C.  &  B.  R  W.  Rep.  1134 ;  Barnes  v.  State,  88  Ala. 
Co.,  J  30  N.  T.  654;  41  N.  Y.  State  204;  McMurrin  v.  Rigley  (Iowa),  45 
Rep.  329.  N.W.  Rep.  877;  Kirby  v.  Territory 

2  Birmingham  V.  R.  Co.  v.  Hale,  90  (Ariz.),  38  Pac.  Rep.  1184 

Ala.  8.  8  Kelly  v.  Detroit,  L.  &  N.  R.  Co., 

3  Rhodes  v.  State  (Ind.),  37  N.  E.    80  Mich.  237. 

Rep.  866.  9  Stewart  v.  Everts,  76  Wis.   35 ; 

4  Ellis  V.  State,  25  Fla.  703 ;  Lee  v.  Old  v.  Gardner,  48  Hun,  169;  15 
State,  74  Wis.  45.  N.  Y.   State  Rep.   544;  Laughlin  v. 

5 148  Mass.  66.  Grand  Rapids  R.  Co.  (Mich.),  44  N.  W. 

estate  v.  Campbell,  SO  Nev.  123.  Rep.  1049. 

'People  V.  Goulette  (Mich.),  45  N.       msi  How.  St  Tr.  514 
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(16)  In  an  action  for  a  divorce,  E.  testified  to  seeing  the 
defendant  sitting  in  E.'s  lap.  K.'s  wife  testified  that  she  re- 
quested her  husband  to  hold  the  defendant  in  his  lap,  she 
being  ill  at  the  time,  while  the  bed  was  making.  That  she 
left  the  room  for  a  moment  while  her  husband  was  holding 
the  defendant,  and  when  she  returned  he  told  her  that  E. 
had  been  in.  This  was  held  competent  as  identifying  the  oc- 
casion as  the  same  testified  to  by  E.' 

(lY)  Where  a  person  changes  his  domicile,  or  leaves  his 
home,  or  returns  there,  or  remains  abroad ;  or,  in  fine,  does 
any  act  material  to  be  understood,  his  declarations  made  at 
the  time  of  the  transaction  and  expressive  of  its  character, 
motive  or  object  are  regaMed  as  verbal  acts  indicative  of  a 
present  purpose  and  intention,  and  are  competent  evidence.* 

(18)  "What  was  said  and  done  at  a  meeting  to  organize  a 
new  corporation  to  acquire  and  carry  on  the  business  of  a 
former  company  may  be  proved  to  show  that  there  was  an 
understanding  among  all  the  parties  that  the  new  organiza- 
tion should  pay  the  debts  of  the  old.' 

(19)  A  person  may  explain  the  reason  for  jumping  from  a 
train.'' 

(20)  In  a  suit  for  enticing  away  a  wife  or  servant,  the  wife's 
or  servant's  statements  at  the  time  of  leaving  will  be  received 
as  tending  to  show  the  motive.' 

(21)  "Where  the  issue  is  as  to  whether  certain  property  had 
been  sold  to  defendant  or  a  third  person,  the  plaintiff  may 
show  that  just  before  the  sale  he  had  been  advised  not  to  sell 
the  property  to  such  third  person.  He  may  prove  this  by  the 
person  who  gave  him  the  advice.' 

(22)  "Where  goods  and  chattels  are  levied  upon  as  the  prop- 
erty of  A.,  which  are  claimed  by  B.  by  virtue  of  a  sale  from 
A.  to  him,  it  is  competent,  in  a  suit  to  test  the  validity  of  the 
sale,  for  B.  to  show,  by  one  in  whose  possession  the  property 
is  found,  a  conversation  at  the  time  of  the  alleged  sale  be- 
tween A.  and  B.  that  the  property  had  been  sold  to  B. 

1  Earle  v.  Earle  (Mass.),  11  Allen,  1.  *  St  John  v.  Missouri  P.  E.  Co.,  101 

«Gorham  v.  Canton,  5  Me.  266;  Mo.  417. 

Ward  V.  Ward,  59  Conn.  188.  =  Hadley  v.  Carter,  8  N.  H.  40. 

8  Ft.  Worth  Pub.  Co.  v.  Hetson,  80  «  Brenner  v.  Frauenthal,  37  N.  Y. 

Tex.  316-334.  166. 
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(23)  Declarations  made  by  a  husband  at  the  time  of  giving 
his  wife, money,  as  to  the  purpose  for  which  he  gave  it,  as  well 
as  his  statements  as  'to  the  per.son  for  whom  he  was  acting 
when  he  received  a  bill  of  sale  for  his  wife,  are  admissible  in 
an  action  in  favor  of  the  wife.' 

(24)  "Whenever  it  becomes  material  to  ascertain  the  nature 
of  a  particular  act,  and  the  intention  of  the  person  who  did  it, 
what  he  said  and  did  at  the  time  of  doing  it  is  always  compe- 
tent as  part  of  the  transaction.^  Thus,  the  declarations  or 
exclamations  of  passengers  on  a  railroad  train  at  the  time  of 
the  happening  of  the  accident ;  the  declarations  of  bystanders 
at  a  public  auction ;  ^  the  sayings  of  a  constable  at  the  time  of 
making  a  levy ;  *  the  declarations  of  a  servant  at  the  time  of 
leaving  his  master ;  ^  the  declarations  of  a  person,  on  leaving 
home,  as  to  where  he  was  going  and  the  nature  of  his  busi- 
ness,* are  competent. 

(25)  The  relation  between  the  principal  fact  and  the  decla- 
rations or  facts  sought  to  be  established  as  a  part  of  the  res 
gestcB  must  be  such  that  it  may  be  said  that  the  declarations 
or  acts  are  the  declarations  and  acts  of  the  transaction  itself.' 

(26)  The  declarations  of  an  agent  are  admissible  as  evidence 
against  his  principal,  only  when  made  while  transacting  the 
business  of  the  principal,  and  as  a  part  of  the  transaction  which 
is  the  subject  of  inquiry  in  the  suit  in  which  they  are  offered. 
They  are  then  admitted  as  "  verbal  acts,"  and  a  part  of  the 
res  gestoB.  What  he  may  have  said  before  the  transaction  is 
entered  into,  or  after  its  completion,  as  explanatory,  is  no  more 
admissible  than  if  made  by  a  stranger.'  To  be  admissible  they 
must  be  in  the  nature  of  original  and  not  hearsay  evidence; 
they  must  constitute  the  fact  to  be  proved,  and  must  not  be 
the  mere  admission  of  some  other  fact. 

(27)  The  question  as  to  whether  such  a  space  of  time  had 
elapsed  between  the  act  and  declaration  that  the  declaration 
could  have  been  fairly  said  to  have  been  detached  is  one 

1  Kells  V.  Campbell,  3  Abb.  Ct  App.  »  Hadley  v.  Carter,  8  N.  H.  40. 

(N.  Y.)  493 ;  Travis  v.  Hicks,  41  Cal.  6  Autanqua  Co.  v.  Davis,  32  Ala. 

133.  713. 

2 Curtis  V.  Moore,  20  Md.  93.  'People  v.  Greenfield,  85  N.  Y.  75. , 

3  Stewart  v.  Severance,  48  Mo.  332.  8  McDermott  v.  Hannibal  &  St.  J. 

<Dobb  V.  Justice,- 17  Ga.  634.  R.  Co.,  73  Mo.  516;  39  Am.  Rep.  526. 
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which  depends  entirely  upon  the  circumstances  of  each  case. 
In  Cleveland,  etc.  E.  Co.  v.  Mara,^  in  an  action  for  injuries  to 
a  person  by  being  thrown  into  a  ditch,  evidence  of  what  he 
said  while  being  helped  out  was  held  not  to  be  a  part  of  the 
res  gestm,  but  an  account  of  a  past  transaction.  In  Jackson  v. 
State  ^  fifteen  minutes  was  held  too  long.  The  real  test  is 
whether  the  principal  act  and  the  declarations  or  acts  are  de- 
tached from  each  other  by  such  a  lapse  of  time  as  to  make  it 
possible  for  the  parties  to  speak  or  act  from  deliberate  design, 
rather  than  from  instinctive  impulse  or  the  natural  prompt- 
ings of  the  mind.' 

(28)  Declarations  and  acts  after  the  principal  act  is  com- 
plete, or  an  injury  is  received,  so  far  detached  therefrom  in 
point  of  time  as  to  admit  of  deliberate  design,  or  as  to  be 
fairly  detached  from  the  transaction  to  which  they  relate  and 
in  which  there  has  been  an  opportunity  for  fabricating  an  ex- 
planation thereof,  are  no  more  a  part  of  the  res  gestm,  although 
they  occur  within  a  few  moments  after  the  act,  than  is  a  declara- 
tion made  a  week  afterwards.*  ISTor  can  anything  said  or  done 
before  the  principal  act  occurred,  or  which  was  within  the  con- 
templation of  the  parties,  be  regarded  as  a  part  of  the  res  gestw. 
But  in  State  v.  Thomas  °  what  a  person  said  before  the  alleged 
larceny  was  held  to  be  admissible  on  his  part  as  a  part  of  the 
res  gestm;  and  in  Davis  v.  Zimmerman"  it  was  held  that  such 
declarations  relating  to  the  title  of  property  were  in  some 
cases  admissible  as  a  part  of  the  res  gestm,  because  they  tend 
to  explain  the  acts  of  the  party  relating  thereto. 

(29)  "When  the  principal  act  is  once  in  contemplation  of  the 
parties,  their  acts  and  sayings  relating  thereto  and  which  tend 
to  explain  or  unfold  the  principal  act,  from  that  time  until  the 
act  is  complete,  come  under  the  head  of  res  gestm?  In  Ba;ker  v. 
Oaisin,^  in  an  action  for  assault  and  battery,  evidence  of  what 
the  parties  said  during  the  altercation  which  was  followed  by 
the  assault,  and  even  the  declarations  of  a  by-stander  made  dur- 

1 26  Ohio  St.  185.  «  30  La.  Ann.  600. 

2  53  Ala.  303.  6  40  Mich.  20. 

3  State  V.  Garrand,  5  Oreg.  216.  '  Hunter  v.  State,  40  N.  J.  L.  496 ; 
*  Sorenson  v.  Dundas,  42  Wis.  462 ;  Cunningham  v.  Parks,  97  Mass.  173. 

Osborn    v.   Robbins,   37    Barb.  481 ;        e  76  Ind.  316. 

Luby  V.  Hudson  River  Co.,  17  N.  Y. 

131. 
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ing  the  progress  of  such  altercation,  were  held  to  be  admissible. 
In  State  v.  Howard  ^  what  a  person  said  about  going  to  a  place, 
before  he  started,  was  held  admissible.  So  in  Hunter  v.  State  ^ 
a  letter  from  a  man,  afterwards  murdered,  to  his  wife,  that 
the  prisoner  was  with  him,  was  held  to  be  a  part  of  the  res 
gestcB.  In  short,  the  principle  does  not  extend  to  the  exclusion 
of  any  of  what  may  be  termed  real  or  natural  facts  and  cir- 
cumstances in  any  way  connected  with  the  transaction,  and 
from  which  any  inference  as  to  the  truth  of  the  disputed  fact 
can  be  reasonable  made.' 

(30)  As  a  general  rule  the  res  gestm  remains  with  the  locus 
in  quo,  and  does  not  follow  the  parties  after  the  principal  act 
is  complete.*  Thus,  if  a  party  is  injured  by  reason  of  a  defect 
in  a  highway,  declarations  made  by  him  at  the  place  of  the 
injury,  immediately  upon  the  happening  of  the  accident,  are 
a  part  of  the  res  gestm;  but  after  the  party  has  gone  awajr 
from  the  locus  in  quo,  however  soon  after  the  injury,  his  dec- 
larations cease  to  be  a  part  of  the  res  gestm,  so  far  as  the  cause 
of  the  accident  is  concerned.^  But  in  Powers  v.  West  Troy,* 
declaratrons  as  to  the  nature  of  the  injury  and  its  extent, 
made  by  the  injured  person,  were  admitted,  where  the  injury 
resnlted  from  being  thrown  from  a  sleigh  in  consequence  of 
a  defect  in  the  highway,  after  he  had  gotten  into  the  sleigh. 
But  the  distinction  between  these  cases  is,  that  in  the  one 
case  the  declarations  related  to  the  cause  of  the  injury,  while 
in  the  other  they  related  to  the  nature  of  the  person's  injury, 
which  with  him  was  a  present  and  continuing  fact.'' 

(31)  The  following  matters  have  been  held  to  be  a  part  of 
the  res  gestm:  Everything  that  takes  place  between  the  par- 
ties to  a  verbal  contract  before  its  completion;^  declarations 
of  a  public  surveyor,  when  running  a  line,  that  he  was  run- 
ning a  division  line;'  declarations  of  by-standers  at  a  public 
sale;'"  of  a  partj^  in  possession  of  property,  made  at  the  time 

1 32  Vt  380.  5  Wood's  Prac.  Ev.,  §  469 ;  Prideaux 

2  40  N.  J.  L.  495.  V.  Mineral  Point,  43  Wis.  518 ;  Mut- 

3  State  V.  Cox,  64  Ga.  374 ;  37  Am.  cher  v.  Pierce,  49  id.  331. 
Eep.    76;    Douglass    v.    Chapin,    26  « 25  Hun,  561. 

Conn.   76;    State    v.   Dickinson,    41  ■?  State  v.  Gedick,  43  N.  J.  L.  86. 

Wis.  299.  8  pierson  v.  Hoag,  47  Barb.  343. 

<  Prideaux  v.  Mineral  Point,  43  Wis.  !>  George  v.  Thomas,  16  Tex.  74. 

513,  i"  Stewart  v.  Severance,  43  Mo.  322. 
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of  the  transfer  to  him,  as  to  the  nature  of  the  possession ; ' 
of  a  party  paying  money,  for  the  purpose  of  showing  the  ap- 
plication or  appropriation  of  the  money  paid.^  ' 
(32)  In  actions  for  criminal  conversation,  if  it  is  material, 
with  the  view  of  increasing  or  diminishing  the  damages,  to 
ascertain  upon  what  terms  the  husband  and  wife  lived  to- 
gether before  the  seduction,  their  language  and  deportment 
towards  each  other,  their  correspondence  together,  and  their 
conversations  and  correspondence  with  third  persons,  are 
original  evidence.  But  it  must  be  proved  by' some  evidence, 
independent  of  the  date  appearing  on  the  face  of  the  letters, 
that  they  were  written  by  the  wife  to  the  husband  prior  to 
any  suspicion  of  misconduct  on  her  part.' 

III.    CONSPIEATOES  —  DEOLABATIONS    OF. 

§  14.  In  general. —  It  is  a  general  rule  that  where  several 
persons  are  proved  to  have  combined  together  for  the  same 
illegal  purpose,  everything  said,  done  or  written  by  any  one 
of  the  conspirators  in  the  execution  or  furtherance  of  their 
common  purpose  is  to  be  deemed  as  so  said,  done  or  written 
by  every  one.*  But  prima  facie  evidence  must  first  be  given 
of  the  existence  of  the  conspiracy ;  that  is,  common  design 
must  first  be  shown  before  the  statements  or  declarations 
made  by  one  of  them,  in  the  absence  of  the  others,  can  be 
given  in  evidence  against  the  others;^  that  is  to  say,  the  gen- 
eral rule  is  that  where  sufficient  proof  of  a  conspiracy  has 
been  given  to  establish  the  fact  prima  facie  in  the  opinion  of 
the  judge,  the  acts  and  declarations  of  each  conspirator,  in 
the  furtherance  of  the  common  object,  are  competent  evidence 

1  state  V.  Sclinuder,  35  Mo.  533,  S.  W.  Eep.  309;  Com.  v.  Smith,  153 

2  Bank  of  Woodstock  V.  Clark,  35    Mass.  97. 

Vt.  308.  5  Rutherford    v.    Sohattman,    119 

3  Edwards  v.  Cook,  3  East,  39 :  N.  Y.  604 ;  28  N.  Y.  State  Rep.  847 ; 
Trelawney  v.  Coleman,  1  B.  &  Aid.  People  v.  Kief,  37  N.  Y.  State  Rep. 
90 ;  Wilton  v.  Webster,  7  C.  &  P.  198  ;,  477 ;  126  N.  Y.  661 ;  Johnson  v.  State, 
Trelawney  v.  Coleman,  3  Stark.  191.  87  Ala.   39 ;    Moore   v.  Shields,   121 

estate  V.  Thaden  (Minn.),  45  N.  W.  Ind.  367;  State  v.  Brady,  107  N.  C. 
Rep.  447;  Seville  v.  State  (Ohio),  30  832;  Barclay  v.  Copelaud,  86  Cal. 
N.  E.  Rep.  631 ;  Johnson  v.  State,  87  493 ;  Wicks  v.  State,  88  Tex.  App. 
Ala.  39 ;  Hatfleld  v.  Com.  (Ky.),  13    448 ;  Farrar  v.  Snyder,  31  Mo.  App. 

93 ;  Hopkins  v.  Stuart,  39  Minn.  90. 
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against  all.  But  to  make  the  declaration  competent  it  must 
have  been  made  in  furtherance  of  the  prosecution  of  the 
common  object,  or  constitute  a  part  of  the  res  gestm  of  some 
act  done  for  that  purpose.  A  mere  rehearsal  of  something 
already  done  for  the  accomplishment  of  the  object  of  the  con- 
.  spirators  is  not  competent  evidence  against  the  others.'  The 
principle  is  substantially  the  same  as  that  of  principal  and 
agent.  When  various  persons  conspire  to  commit  an  offense, 
each  makes  the  rest  his  agents  to  carry  the  plan  into  execu- 
tion. 

§  15.  Criminal  conspiracy. —  The  gist  of  the  crime  of  con- 
spiracy consists  in  a  corrupt  agreement  between  two  or  more 
individuals  to  do  an  unlawful  act  —  unlawful  either  as  a  means 
or  as  an  end.  The  agreement  may  be  established  by  direct 
proof  or  by  inference,  as  a  deduction  from  conduct  which  dis- 
closes a  common  design  on  the  part  of  the  persons  charged 
to  act  together  for  the  accomplishment  of  the  unlawful  pur- 
pose. The  formation  of  a  common  design  by  two  or  more 
persons  is  never  simpUoiier  a  criminal  conspiracy.  This  may 
be,  and  often  is,  perfectly  innocent.  The  criminal  quality  re- 
sides in  the  intention  of  the  parties  to  the  agreement,  con- 
strued in  connection  with  the  purpose  contemplated.  The 
mere  fact  that  the  conspiracy  has  for  its  object  the  doing  of 
an  act  which  may  be  unlawful,  followed  by  the  doing  of  such 
act,  does  not  constitute  the  erime  of  conspiracy,  unless  the 
jury  find  that  the  parties  were  actuated  by  a  criminal  intent. 
In  many  cases  this  inference  would  be  irresistible ;  in  others  the 
jury  might  find  that  although  the  object  of  the  agreement  and 
the  overt  act  were  unlawful,  nevertheless  the  parties  charged 
acted  under  a  misconception  or  in  ignorance,  without  any 
actual  criminal  motive.  The  actual  criminal  or  wrongful  pur- 
pose must, accompany  the  agreement,  and  if  that  is  absent  the 
crime  of  conspiracy  has  not  been  committed.^  If  the  guilt 
of  one  of  several  persons  who  are  charged  with  crime  is 
sought  to  be  established  by  evidence  showing  or  tending  to 
show  a  conspiracy  between  him  and  the  others  for  the  com- 
mission of  the  act,  evidence  as  to  acts  or  statements  of  the 
others  must  be  confined  to  such  as  were  made  or  done  at 

1  People  V.  Davis,  56  N.  Y.  95.  2  People  v.  Flack  et  al.,  135  N.  Y. 

324 ;  34  N.  Y.  Stale  Rep.  733.  , 
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times  when  the  proofs  in  the  case  permit  of  a  belief  that  a 
conspiracy  existed,  and  when,  therefore,  the  acts  or  state- 
ments might  have  been  in  furtherance  of  the  common  design. 
"Whatever  may  have  been  said  or  done  by  the  several  persons 
accused  of  conspiring  to  commit  the  crime  before  the  time 
when,  according  to  the  evidence,  the  conspiracy  was  formed, 
or  subsequent  to  the  time  when  the  conspiracy  terminated 
by  the  accomplishment  of  the  common  purpose,  or  by  abandon- 
ment, is  inadmissible.'  Declarations  and  acts  of  other  mem- 
bers of  a  conspiracy  are  inadmissible  to  show  the  connection 
with  the  conspiracy  of  one  charged  with  being  a  member 
thereof.^  Such  acts  and  declarations  are  inadmissible  if  made 
after  the  common  enterprise  is  at  an  end,  or  before  the  party 
against  whom  the  acts  and  declarations  are  offered  had  be- 
come a  party  to  it.'  But  where  a  conspiracy  is  conclusively 
proved,  evidence  is  admissible  of  the  statements  of  one  de- 
fendant as  against  another,  if  made  while  the  conspiracy  ex- 
isted.* 

§  16.  Illustrations. —  {a)  Declarations  of  co-conspirators  at 
a  time  before  the  formation  of  the  conspiracy  are  inadmissible 
against  each  other.^  So  after  the  conspiracy  has  come  to  an 
end,  whether  by  success  or  failure,  the  admissions  of  one  con- 
spirator by  way  of  narrative  of  past  facts  are  not  admissible 
in  evidence  against  the  others."  Thus,  the  existence  of  a  con- 
spiracy to  procure  an  indictment  and  conviction  on  a  criminal 
charge  cannot  be  established  by  acts  and  declarations  of  one 
conspirator  in  the  absence  of  the  others  after  the  trial  and 
acquittal  of  the  one  conspired  against,  since  the  conspiracy 
ceased  when  the  indictment  and  conviction  failed.' 

{b)^  When  a  conspiracy  has  been  proved,  sayings  and  move- 
ments of  the  co-conspirators  before  the  perpetration  of  the 
principal  act  are  admissible  against  the  defendant,  although 
occurring  in  his  absence.^     So  is  evidence  of  what  other  con- 

1  People  V.  Kief,  126  N.  Y.  661 ;  37        5  Baker  v.  State,  80  Wis.  416. 

N.  Y.  State  Rep.  477.  « Logan  v.  United  States,  144  U.  S. 

2  United  States  v.  Newton,  52  Fed.    363. 

Rep.  275.  7  Roberts  v.  Kendall,  3  Ind.  App. 

3  State  V.  Grant  (Iowa),  53  N.  W.    339. 

Rep.  120.  8  Travers  v.  Snyder,  38  111.   App. 

4Statev.Minton(Mo.),22S.W.Rep.    379;  Williams  v.  Dickerson,  28  Pla. 

808 ;  Com.  v.  Moore,  157  Mass.  324.        90 ;  Clark  v.  State,  28  Tex.  App.  189. 
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spirators  had  planned  before  the  defendant  had  joined  them, 
where  he  subsequently  acted  with  them,  and  the  same  pur- 
pose was  expressed  and  executed  while  he  was  with  them.' 
And  conversations  explanatory  of  acts  of  different  persons 
tending  to  show  the  details  of  a  conspiracy  which  resulted  in 
murder  may  be  shown,  although  made  before  the  conspiracy 
and  not  in  the  presence  of  defendant.^  So  where  there  is  evi- 
dence tending  to  show  a  conspiracy  to  burn  a  house  for  the 
purpose  of  obtaining  insurance,  evidence  of  acts  and  declara- 
tions of  some  of  the  conspirators,  after  the  fire,  in  regard  to 
the  disposition  of  the  property,  is  admissible  as  against  all,  as 
being  in  furtherance  of  the  common  design.'  And  while 
proof  of  what  was  actually  done  is  admissible  to  show  a  con- 
spiracy,* declarations  of  co-conspirators,  in  order  to  be  evi- 
dence, must  be  made  in  furtherance  of  the  conspiracy  and  not 
in  casual  conversation  with  neighbors.* 

(c)  "Where  words  or  writings  of  alleged  conspirators  are  not 
acts  in  themselves,  nor  part  of  the  res  gestce,  but  a  mere  nar- 
rative of  some  part  of  the  transaction,  nor  as  to  the  share 
which  other  persons  have  had  in  the  execution  of  a  common  de- 
sign, they  are  not  admissible  against  others  than  the  speaker. 
Thus,  a  confession  by  an  alleged  confederate,  just  before  he 
was  hanged  by  a  mob,  is  inadmissible.^  So  are  the  declara- 
tions of  a  co-defendant  subsequent  to  the  completion  of  the 
joint  criminal  enterprise,  as  against  his  co-defendant.''  So  evi- 
dence of  statements  made  before  the  commission  of  the  crime 
by  one  jointly  indicted  with  defendant,  but  who  is  not  on 
trial,  is  inadmissible  where  no  conspiracy  has  been  shown.^ 
In  Taylor  County  v.  Standley,'  it  was  held  that  only  such 
statements  of  a  co-conspirator  as  were  made  while  the  conspir- 

1  Holtz  V.  State,  76  Wis.  99.  « Com.  v.  Meserve,  154  Mass.  284. 


estate  V.  Munchrath,  78  Iowa,  268 
Allen  V.  Com.,  11  Ky.  L.  Rep.  555 
McFadden  v.  State,  28  Tex.  App.  241 


«  State  V.  McGee,  81  Iowa,  17. 
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Eep.  489. 


Cooley  V.  Com.  (Ky.),  12  S.  W.  Eep.  '  State  v.  Hilderbrand,  105  Mo.  318 ; 

132.  Crosby  V.  People,  137  111.  325.. 

3Com.  V.Smith,  158 Mass.  97.   And  8 Belcher  v.   State,   135  Ind.   419; 
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acy  was  in  progress,  and  in  furtherance  thereof,  are  admissible 
in  evidence  against  a  defendant;  and  letters  of  a  private 
nature,  written  to  others  than  a  conspirator,  are  not  admissible 
except  as  against  the  writer. 

§  17.  Declarations  as  to  ownership. —  Declarations  as  to 
the  ownership  of  property,  made  by  a  person  in  possession 
thereof,  are  admissible  as  against  him  and  all  persons  claiming 
under  him,  upon  an  issue  as  to  such  ownership,  as  part  of  the 
res  gestm;'^  and  declarations  by  one  in  possession  of  land,  as  to 
his  title,  are  admissible  upon  an  issue  as  to  such  ownership ;  "- 
and  the  intention  with  which  possession  of  land  is  held  may 
be  shown  by  the-assertion  of  the  occupant;'  and  the  declara- 
tions of  a  party  in  possession  of  land,  that  one  who  claims 
title  under  an  old  sheriff's  deed  is  the  owner, are  admissible;* 
so  are  the  declarations  of  a  party  that  he  bid  in  the  property 
for  another.^  The  admissibility  of  declarations  of  the  vendor 
of  goods  characterizing  his  possession,  while  he  is  in  full  pos- 
session of  the  goods,  is  not  confined  to  uses  where  fraud  in 
the  transfer  is  alleged.  But  the  acts  and  declarations  of  one 
in  possession  of  land  as  tenant  are  inadmissible  to  show  either 
title  or  want  of  title  in  the  landlord.* 

§  18.  Acts  and  declarations  as  to  fraud  and  fraudulent 
conveyances, —  The  general  rule  that  declarations  of  a  party, 
made  after  he  has  parted  with  his  interest  in  the  subject- 
matter,  cannot  be  received  to  disparage  the  right  or  title  of 
one  who  acquired  the  same  before  such  declarations,  does  not 
apply  to  transfers  of  property  made  for  the  purpose  of  de- 
frauding creditors.'  At  least  for  the  purpose  of  showing  the 
assignor's  intent,  his  acts  and  declarations  are  admissible  to 
show  a  conspiracy  between  himself  and  his  assignee  to  so  ma- 
nipulate the  property  as  that  it  shall  be  lost  to  the  real  cred- 
'  itors.^   To  impeach  the  validity  of  a  conveyance  on  the  ground 

1  Lawman  v.  Sheetes,  124  Ind.  416 ;  5  Schmidt  v.  HuflE  (Tex.),  19  S.  W. 
Cunningham  v.  Fuller,  35  Neb.  58.        Rep.  131 ;  Guest  v.  Guest,  74  Tex.  664. 

2  Rutledge  v.  Hudson,  80  Ga.  266.        6  Warren   v.   Fredericks,   76    Tex. 
5  Youngs  V.  Cunningham,  57  Mioh.     647 ;  Hendricks  v.  McDaniel,  80  Ga. 

153;    Jacobs    v.   Callaghan,  id.   11;  102. 

Johnson  v.  Johnson,    80    Ga.    260;  'Smith  v.  Boyer  (Neb.),  45  N.  W. 

Smith  V.  Putnam,  63  N.  H.  369.  Rep.  265. 

<  Hasbrouck  v.  Burhans,  47  Hun,  « Pease  v.  Batten,  56  Hun,  643 ;  31 
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of  fraud,  declarations  of  a  vendor  or  vendee  tending  to  reveal 
the  character  of  the  transaction  are  admissible,  when  made  at 
or  prior  to  the  time  of  sale  and  after  ground  has  been  laid  for 
the  claim  of  fraudulent  collusion.^  Thus,  declarations  of  a 
grantor  who  has  retained  possession  of  the  land  conveyed 
after  the  execution  of  the  conveyance,  made  during  his  pos- 
session and  explanatory  thereof,  are  admissible.^  So  are  the 
acts  and  declarations  of  the  insured  before  the  transfer  of  a 
policy  of  insurance  on  his  life,  Avhich  tend  to  show  a  fraud  on 
the  insurance  company'',  it  being  a  part  of  the  res  gestce?  So 
are  the  statements  of  a  decedent  made  in  furtherance  of  an 
alleged  fraudulent  agreement  to  suffer  judgment  on  a  fic- 
titious claim.*  So,  where  an  assignment  of  note^  belonging 
to  an  insolvent  debtor  was  a  part  of  a  transaction  by  which 
his  whole  propertj''  was  distributed  to  certain  of  his  creditors 
in  fraud  of  the  others,  whatever  was  said  or  done  by  any  of 
the  parties  in  the  transaction,  or  by  one  of  the  assignees  in 
furtherance  of  the  transaction,  is  a  part  of  the  res  gestos  and 
is  evidence  against  all  such  parties.'  So  evidence  of  a  fraud- 
ulent intent  in  a  vendor  is  admissible  with  a  view  to  show  a 
participation  therein  by  the  vendee."  But  evidence  of  a  con- 
versation between  a  deputy-sheriff  who  levies  an  attachment 
upon  goods  and  the  vendor  thereof,  against  whom  the  levy  is 
made,  is  incompetent  to  affect  the  vendee's  title,  unless  con- 
temporaneous with  the  sale,  or  the  evidence  shows  that  the 
sale  is  a  joint  scheme  to  defraud  creditors.''  "Where  a  sale  of 
goods  has  been  induced  by  fraudulent  representations  of  the 
vendee,  evidence  of  the  representations  is  admissible  in  an  ac- 
tion against  the  sheriff,  who  has  levied  upon  them  as  the 
property  of  the  vendee.^  But  to  render  the  declarations  of  a 
grantor  who  has  remained  in  possession  after  the  grant  ad- 
missible against  his  grantee  to  prove  fraud,  it  must  distinctly 

iGrimesv.  Hill,  15  Colo.  359;  Pal-  eciosland  v.   Mutual  Sav.  Fund, 

mer  v.  Gilmore,  148  Pa.  St  48.  121  Pa.  St.  65 ;  Desberber  t.  Harring- 

2  Mobile  Sav.  Bank  v.  McDonnell,  ton,  28  Mo.  App.  633;  Robinson  v, 
89  Ala.  434;  18  Am.  St.  Rep.  137.  Woodraansee,  80  Ga.  549. 

3  Smith  V.  Nat.  Ben.  Soc,  133  N.  Y.  ^  Flannery  v.  Van  Tassell,  131  N. 
85 ;  33  N.  Y.  State  Rep.  67.  Y.  649 ;  43  N.  Y.  State  Rep.  324. 
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5  Klei  V.  Hoffheimer,  132  U.  S.  367.    Rep.  382. 
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appear  that  the  declarant  was  an  occupant  atithe  time.'  And 
where  a  conveyance  of  personalty  is  attacked  by  creditors  as 
fraudulent,  the  declarations  of  the  seller,  made  after  the  con- 
veyance, are  not  admissible  as  against  the' purchaser's  title,  in 
the  absence  of  proof  of  identity  of  interest  and  design  between 
the  parties.^  Thus,  where  there  is  no  evidence  showing  a  con- 
spiracy between  the  mortgagor  and  mortgagee  to  defraud 
creditors  of  the  former,  his  declarations  after  he  executed  it, 
impeaching  the  mortgage,  made  in  the  absence  of  the  mort- 
gagee, are  mere  hearsay  and  inadmissible ; '  and  declarations 
of  a  debtor  to  third  persons  as  to  his  intention  in  confessing 
judgment  to  one  of  his  creditors  are  not  admissible  in  evi- 
dence to  defeat  the  judgment  as  against  such  creditors,  with- 
out previous  proof  that  the  latter  was  a  party  to  the  debtor's 
fraudulent  intention.* 

§  19.  Acts  and  declarations  of  or  in  presence  of  donor, 
testator  or  intestate. —  Declarations  of  a  person  since  de- 
ceased, or  of  a  testator  or  intestate,  are  admissible  in  some 
cases.  Thus,  on  the  question  of  a  gift  of  personal  propertj'', 
declarations  and  acts  of  the  donor,  before  or  about  the  time 
of  acceptance,  declaring  her  purpose,  are  admissible  to  show 
intention  and  the  character  of  the  acts  performed  in  relation 
to  the  alleged  gift,  and  also  as  against  interest ;  ^  and  also  to 
show  delivery.*  Thus,  a  declaration  of  a  decedent  that  he  has 
promised  his  housekeeper  that  she  should  be  paid  for  waiting 
on  him  is  competent  in  evidence  against  his  executors.'  The 
ex  pa/rte  declarations  of  a  decedent  as  to  his  intended  disposi- 
tion of  notes,  a  cancellation  of  which  is  alleged  to  have  been 
procured  by  the  maker  by  undue  influence,  is  admissible  in 
evidence  on  behalf  of  the  payee's  legal  representative  suing 
on  the  note.*    And  where  there  has  been  plenary  proof  of  an 

1  Noyes  v.  Morris,  56  Hun,  501 ;  31  ber  Glove  Co.,  141  Pa.  St.  127 ;  Gue- 
N.  Y.  State  Eep.  608.  bert  v.  Ziok,  31  111.  App.  890. 

2  Bergan  v.  Producers'  Marble  Co.,        '  Miller  v.  Clark,  40  Fed.  Eep.  15. 
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alleged  parol  gift  by  a  deceased  person,  subsequent  declara- 
tions of  the  donor,  inconsistent  with  the  gift,  is  inadmissible.^ 
Where,  a  devise  is,  on  the  face  of  it,  clear  and  intelligible,  but 
from  external  circumstances  an  ambiguity  arises  as  to  which 
of  two  or  more  things  or  persons  the  testator  referred  to,  it 
being  legally  certain  that  he  intended  one  or  the  other,  evi- 
dence of  his  declarations,  of  the  instructions  given  for  his  will, 
and  of  other  circumstances  of  like  nature,  is  admissible  to  de- 
termine his  intention.^  So  the  declarations  of  a  testator  as  to 
his  testamentary  intention  are  admissible  when  probate  is  re- 
sisted on  the  ground  of  fraud,  undue  influence  or  surprise; ' 
at  least  to  show  the  state  of  his  mind  previous  to  the  ex- 
ecution of  the  will;*  and  on  the  question  of  his  testament- 
ary capacity ;  °  and  that  the  testator  intended  to  make  some 
changes  as  he  did  make  in  the  codicil.''  So  the  acts  and  dec- 
larations of  the  parties  participating  in  the  execution  of  a  will 
are  admissible  as  part  of  the  res  gestm?  And  declarations 
made  by  a  testator  before  his  death,  that  he  intended  to 
-destroy  a  will  previously  made  by  him,  are  competent  to 
strengthen  the  presumption  tbat  the  will,  which  is  not  found 
after  his  death,  was  destroyed  with  the  intention  of  revok- 
ing it.^ 

§  20.  Telephone  conversation. —  While  it  is  held  in  Wilson 
A'.  Coleman'  that  testimony  as  to  questions  asked  by  the  wit- 
ness' clerk  through  a  telephone,  of  a  third  party,  and  the 
clerk's  statements  to  the  witness  of  the  replies  of  such  party 
to  the  questions,  was  inadmissible  as  hearsay,  it  does  not  seem 
to  conflict  with  the  case  of  Globe  Printing  Co.  v.  Stahl,"  in 
which  it  is  held  that  evidence  of  an  answer  purporting  to 
come  from  the  defendant,  received  over  a  wire  connecting  the 
defendant's  telephone  with  that  of  the  plaintiff,  in  response 
to  an  inquiry  made  through  the  same  medium  by  the  plaint- 
iff, is  admissible  without  positive  proof  that  the  defendant 
sent  the  answer.    But  in  J.  Obermann  Brew.  Co.  v.  Adams" 

1  Bennett  v.  Cook»  28  S.  C.  353,  "Chaney  v.  Home  F.  &  F.  M.  Soo., 

2  Coulam  V.  Doull,  133  U.  S.  216.  38  111.  App.  21. 

3  Gardner  v.  Frieze,  16  R.  I.  19.  s  Behrens  v.  Behrens,  47  Ohio  St. 
<  Thompson  v.  Ish,  99  Mo.  161.  323 ;  42  Alb.  L.  J.  436^ 

5  Jones  V.  Roberts,  87  Mo.  App.  163.        » 81  Ga.  297. 
»  Hammond  v.  Dike,  42  Minn.  273 ;       i"  23  Mo.  App.  451. 
Maxwell  v.  Hill,  89  Tenn.  584.  "  35  111.  App.  540. 
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the  court  sa^"- :  "  Evidence  of  a  conversation  by  telephone  be- 
tween plaintiff  and  a  person  supposed  to  be  at  defendant's 
office  is  inadmissible  against  the  defendant,  w^here  there  is  no 
proof  as  to  who  the  said  person  was."  In  the  case  of  Eock 
Island  &  P.  E.  Co.  v.  Potter '  it  was  held  that  an  answer  in 
response  to  a  telephone  inquiry  by  plaintiff  may  be  proved 
against  defendant  as  being  prima  facie  an  answer  by  its 
agent.  In  Oskamp  v.  Gadsden  -  the  court  say :  "  A  telephone 
conversation  between  parties  to  a  suit  may  be  admissible  in 
evidence,  although,  owing  to  the  conditions  of  the  atmosphere, 
the  parties  were  unable  to  communicate  directly  with  each 
other,  but  did  so  through  the  medium  of  an  operator  at  an 
intermediate  station,  who  received  the  communication  from 
each  of  them  and  transmitted  it  to  the  other."  And  in  Mis- 
souri P.  E.  Co.  V.  Heidenheimer  ^  the  court  say :  "  Evidence 
of  a  demand  made  by  telephone  upon  a  railroad  company  for 
the  delivery  of  goods  is  not  inadmissible  because  the  witness 
cannot  state  the  name  of  the  person  with  whom  he  conversed, 
when  he  states  that  he  recognized  the  voice  as  that  of  an  em- 
ployee of  the  railroad  freight  office,  with  whom  he  had  trans- 
acted business  for  that  office." 

The  admissions,  declarations  and  statements  of  a  party  con- 
veyed through  the  medium  of  a  telephone  are  competent  evi- 
dence, if  it  appears  that  the  party  testifying  to  such  statements 
knew  in  some  satisfactory  way  that  the  part}''  whose  state- 
ments he  is  testifying  tu  was  speaking  with  him ;  that  is  to 
say,  if  the  party  was  acquainted  with  such  party  and  recog- 
nized his  voice,  or  if  it  appear  in  some  satisfactory  way  that 
such  person  was  speaking  with  him.  The  perfection  to  which 
the  invention  of  the  telephone  has  been  brought  has  immensely 
facilitated  the  intercommunication  of  individuals  at  distant 
•points ;  and  inasmuch  as  the  voice  of  the  speaker  is  heard  in 
most  if  not  in  all  cases,  the  identification  of  the  speaker  should 
be  possible.* 

1  36  III.  App.  590.  4  Murphy  v.  Jack  et  al.,  58  N.  Y. 

2  35  Neb.  7 ;  17  L.  R.  A.  440.  State  Rep.  458  (1890). 

3  82  Tex.  195. 
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I.    OF   OPINIONS   AND    CONCLUSIONS. 

§  1.  In  general. —  As  a  general  rule,  opinions  are  competent 
only  when  the  witness  is  shown  to  have  special  knowledge  of 
the  subject  of  inquiry;^  and  expert  evidence  is  inadmissible 
as  to  a  subject  which  does  not  require  peculiar  habits  of  study 
to  enable  a  person  to  understand  it ;  ^  and  the  opinion  of  a 
witness  who  neither  knows  nor  can  know  more  about  the 
subject-matter  than  the  jury,  and  who  must  draw  his  deduc- 
tions from  the  facts  already  in  the  possession  of  the  jury,  is 
inadmissible.' 

While  we  recognize  fully  the  difficulty  of  laying  down  a 
rule  as  to  when  expert  evidence  is  admissible  and  when  it  is 
not,  it  is  a  general  rule  that  witnesses  who  are  skilled  in 
science  and  art,  and  those  who  from  experience  and  special 
study  have  peculiar  knowledge  upon  the  subject  of  inquiry 

1  Laing  v.  United  N,  J.  R.  &  C.  Co.,  » St  Louis,  I.  M.  &  S.  R  Co.  v.  Yar- 
54  N.  J.  L.  576.  borough,  56  Ark.  613. 

2  Overby  v.  Chesapeake  &  O.  R.  Co., 
37  W.  Va'  524. 
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which  jurors  have  not,  may  testify  not  only  to  facts  but  may 
also  give  their  opinions  as  experts.  INo  rule,  however,  can  be 
made  so  precise  as  to  include  all  cases ;  and  each  question  as  it 
arises  must  be  determined  by  the  application  of  general  prin- 
ciples to  the  peculiar  inquiry  involved  in  the  case  before  the 
court.  While  it  is  no  longer  a  valid  objection  to  the  expres- 
sion of  an  opinion  by  a  witness  that  it  is  upon  the  precise 
questions  which  the  jury  are  to  determine,^  evidence  of  that 
character  is  only  allowed  when  from  the  nature  of  the  case 
the  facts  cannot  be  stated  or  described  to  the  jury  in  such 
manner  as  to  enable  them  to  form  an  accurate  judgment 
thereon,  and  no  better  evidence  than  such  opinions  is  attain- 
able.^ Familiar  examples  of  the  admission  of  evidence  of 
this  character  are  cases  involving  questions  of  medical  prac- 
tice and  skill,  and  cases  involving  genuineness  of  handwriting. 
"Within  the  same  principle,  the  question  whether  a  vessel  was 
unseaworthy  was  held  admissible  because  it  involved  the  re- 
sult of  an  examination  which  could  not  be  fully  communicated 
to  a  jury.'  It  was  also  held  competent  to  ask  a  pilot  "  whether 
it  would  be  safe  for  a  tug-boat  on  Chesapeake  Bay  or  any  other 
wide  water  to  tug  three  boats  abreast  with  a  high  wind;"  * 
to  ask  of  an  engineer  familiar  with  the  locality  and  structure 
whether  an  embankment  and  bridges  were  skilfully  con- 
structed with  reference  to  the  creek ;  '^  and  evidence  of  like 
character  has  been  admitted  on  the  question  of  negligence  in 
mooring  a  vessel,'  on  the  necessity  of  jettison,'  and  on  ques- 
tions involving  nautical  skill.^  Opinions  were  held  admissible 
in  the  cases  cited  for  the  reason  that  the  controlling  issue  in 
the  case  involved  questions  of  skill  and  experience  which  the 
witness'  practical  knowledge  enabled  him  to  speak  upon,  and 
because  the  facts  which  impressed  the  mind  of  the  witness 
could  not  be  placed  before  the  jury,  and  no  better  evidence 

1  Transportation  Line  v.  Hope,  95  *  Transportation  Line  t.  Hope,  95 

U.  a  291 ;  Bellinger  v.  N.  Y.  C.  R  XJ.  S.  297. 

Co.,  23  N.  Y.  43;  Cornish  v.  Insur-  5  Bellinger  v.  N.  Y.  C.  R.  Co.,  33 

ance  Co.,  74  iJ.  296.  N.  Y.  42. 

-'  Ferguson  v.  Hubbell,  97  N.  Y.  507 ;  «  Moore    v.    Westervelt,    9    Bosw. 

Schwander  v.  Birge,  46  Hun,  66;  10  (N.  Y.)  558. 

N.  Y.  State  Rep.  802 ;  1  Greenl.  Ev.,  "  Price  v.  Hartshorn,  44  N.  Y.  94. 

§  440.  8  Walsh  v.  Marine  Ins.  Co.,  33  N.  Y. 

3  Baird  v.  Daly,  68  N.  Y.  547.  437. 
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was  available.  The  governing  rule  deduced  from  tlie  cases 
permitting  the  opinion  of  witnesses  is  that  the  subject  must 
be  one  of  science  or  skill,  or  ojne  of  which  observation  and  ex- 
perience have  given  the  opportunity  and  means  of  knowledge 
which  exists  in  reasons  rather  than  descriptive  facts,  and 
therefore  cannot  be  intelligently  communicated  to  others  not 
familiar  with  the  subject  so  as  to  possess  them  with  a  full 
understanding  of  it.  That  is  to  say,  opinions  are  allowed 
when  the  facts  cannot  be  adequately  placed  before  the  jury 
so  as  to  impress  their  minds  as  they  impress  the' mind  of  a 
competent  and  skilled  observer.  When  the  facts  can  be  placed 
before  a  jury,  and  they  are  of  such  a  nature  that  juries  gener- 
ally are  just  as  competent  to  form  opinions  in  reference  to 
them  and  draw  inferences  from  them  as  witnesses,  there  is  no 
occasion  to  resort  to  expert  or  opinion  evidence.  To  require 
the  exclusion  of  such  evidence  it  is  not  necessary  that  the 
jurors  should  be  able  to  see  the  facts  as  the}'  appear  to  eye- 
witnesses, or  to  be  as  capable  to  draw  conclusions  from  them 
as -some  witnesses  might  be,  but  it  is  sufficient  that  the  facts 
can  be  presented  in  such  a  manner  that  jurors  of  ordinary  intel- 
ligence and  experience  in  the  affairs  of  life  can  appreciate  them, 
can  base  intelligent  judgments  upon  them,  and  comprehend 
them  sufficiently  for  the  ordinary  administration  of  justice. 

§  2.  General  rnle. —  The  opinions  of  witnesses  derived 
from  personal  observation  are  admissible  in  evidence  when, 
from  the  nature  of  the  subject  under  investigation,  it  cannot 
be  stated  or  described  in  such  language  as  will  enable  persons 
not  eye-witnesses  to  form  any  accurate  judgment  in  regard  to 
it,  and  no  better  evidence  than  such  opinions  can  be  obtained.' 
Sir  J.  Stephen,  in  his  Digest  of  the  Law  of  Evidence,^  states 
the  rule  as  follows :  "  The  fact  that  any  person  is  of  opinion 
that  a  fact  in  issue,  or  relevant  or  deemed  to  be  relevant  to 
the  issue,  does  or  does  not  exist,  is  deemed  to  be  irrelevant 
to  the  existence  of  such  fact.'    When  there  is  a  question  as  to 

1  Hardy  v.  Merrill,   56  N.  H.  337,  2  Arts.  48,  49,  50,  54. 

241 ;  De  Witt  v.  Barley,  17  N.  Y.  340 ;  3  People  v.  Eastwood,  14  N.  Y.  562 ; 

Sydleman  v.  Beck  with,  43  Conn.  9;  McKee  v.  Nelson,  4  Cow.  355;  Insur- 

Com.  V.  Sturdevant,  117  Mass.  133:  1  ance  Co.  v.  Rodel,  95  U.  S.  233-339; 

Whart  Ev.,  g§  508-513 ;  1  Eedf.  Wills,  Clary  v.  Clarj-,  3  Ired.  78 ;  Hardy  v. 

g§  136,  141.  Merrill,  56  N.  H.  237 ;  Brooks  v.  Town- 
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any  point  of  science  or  art,  the  opinions  upon  that  point  of 
persons  specially  skilled  in  any  such  matter  are  deemed  to 
be  relevant  facts.'  Such  persons  are  hereinafter  called  ex- 
perts. The  words  'science  or  art'  include  all  subjects  on 
which  a  course  of  special  study  or  experience  is  necessary  to 
the  formation  of  an  opinion,^  and  amongst  others  the  exami- 
nation of  handwriting.'  When  the  question  is  as  to  a  foreign 
law  (authenticated  copies  of  the  written  law),  the  opinions 
of  experts  who  in  their  profession  are  acquainted  with  such 
law  are  the  only  admissible  evidence  thereof,  though  such  ex- 
perts may  produce  to  the  court  books  which  they  declare  to 
be  works  of  authority  upon  the  foreign  law  in  question,  which 
books  the  court,  having  received  all  necessary  explanations 
from  the  expert,  may  construe  for  itself.*  It  is  the  duty  of 
the  judge  to  decide,  subject  to  the  opinion  of  the  court  above, 
whether  the  skill  of  any  person  in  the  matter  on  which  evi- 
dence of  his  opinion  is  offered  is  sufficient  to  entitle  him  to  be 
considered  as  an  expert.-'  The  opinion  of  an  expert  as  to  the 
existence  of  the  facts  on  which  his  opinion  is  to  be  given  is 
irrelevant,  unless  he  perceived  them  himself.^  Facts  not  other- 
wise relevant  are  deemed  to  be  relevant  if  they  support  or 
are  inconsistent  with  the  opinions  of  experts,  when  such  opin- 
ions are  deemed  to  be  relevant.''     Whenever  the  opinion  of 

send,  7  Gil!,  37 ;  Wheeler  v.  Alderson,  510,    511 ;     Church    v.    Hubbart,    2 

3  Hagg.  Eccl.  R.  574, 604, 605 ;  Tatham  Cranch,  187,  837 ;  Ennis  v.  Smith,  14 

V.  Wright,   3  Euss.  &  Mylne,  1,  19 ;  How.  (U.  S.)  400 ;  436 ;  Charlotte  v. 

Wright  V.  Doe  d.  Tatham,  7  A.  &  E.  Chouteau,  33  Mo.  194,  300 :  Barrows 

313;  Waters  v.  Waters,  35  Md.  513,  v.  Downs,  9  R.  I.  447;  Brush  v.  Wil- 

543;    Higgins    et  al.   v.   Carlton   &  kins,  4  Johns.   Ch,  (N.  Y.)  506,  530; 

Scaggs,  38  Md.  115,  137.  Jones  v.  Maffit,  5  S.  &  R  533,  531 ; 

1  Milwaukee,  etc.  Ry.  Co.  v.  Kellogg,  People  v.  Calder,  30  Mich.  87. 

94  TJ.  S.  469,  473 ;  Page  v.  Parker,  40  s  Briston  v.  Sequeville,  6  Ex.  375  ; 

N.  H.  47,  58 ;  Pelamourges  v.  Clarke,  Rowley  v.  L.  &  N.  W.  Ry.,  L.  R  8  Ex. 

9  Iowa,  1,  13.  331 ;  In  the  Goods  of  Bonelli,  L.  R  1 

21  S.  L.  C.  555  (7th  ed.,  note  to  P.  D.  69;  Tucker  v.  Mass.  Cent  RR, 

Carter  v.  Boehm);  38  Vict.,  ch.  18,  118  Mass.  547;  Delaware  &  Chesa- 

§  18.  peake  Steam  Towboat  Co.  v.  Starre, 

3  Withee  y.  Rowe,  45  Me.  571,  589 ;  69  Pa.  St  41. 

Davis'  Appeal,  38  Md.  15,  37.  6 1  Ph.  507 ;  T.  E.,  g  1378 ;  Walker 

<  Baron  de  Bode's  Case,  8  Q.  B.  350-  v.   Rogers,   Ex'r,   34  Md.   339,    343 ; 

367 ;  Di  Sora  v.  Phillips,  10  H.  L.  634 ;  Spear  v.  Richardson,  37  N.  H.  33,  84 

Castrique  v.  Imrie,  L.  R.  4  E.  &  I.  ^City  of  Ripon  v.  Bittel,  30  Wis, 

App.  434.    See  Pictou's  Case,  30  S.  T.  614,  619. 
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any  living  person  is  deemed  to  be  relevant,  the  grounds  on 
which  such  opinion  is  based  are  also  deemed  to  be  relevant." 

§  3.  Illustrations. —  {a)  An  expert  witness  might  very  well 
be  asked,  in  the  presence  of  a  given  effect,  of  what  causes  it 
either  was  or  might  be  the  resultant,  if  it  assumes  a  hypoth- 
esis the  truth  or  falsity  of  which  is  left  open  to  the  jury.  In 
Wycklyn  v.  The  City  of  Eochester '  it  was  held  incompetent 
to  ask  an  expert  witness  "  Was  it  possible  for  you  to  take  in 
those  pipes  any  water  out  of  Spring  creek?"  And  the  court 
say:  "If  the  question  had  called  for  a  statement  by  the  wit- 
ness of  any  adequate  cause  within  his  knowledge  for  the  dis- 
appearance of  the  creek,  it  would  have  been  admissible.  The 
jury  would  then  have  had  before  it  a  hypothesis  or  theory 
the  truth  or  falsity  of  which  they  could  have  considered  in 
connection  with  the  open,  visible  facts  of  the  case,  and  which 
would  have  been  left  open  for  their  determination." 

(5)  A  life  insurance  agent  who  is  an  expert  with  mortuary 
tables  may  testify  to  the  expectation  of  life  of  a  person  killed, 
and  that  a  person  fortj'-six  years  of  age  would  probably  live 
twenty -three  years.^ 

(e)  An  expert  may  give  his  opinion  that  if  an  engine  had 
been  equipped  with  a  properly  constrticted  spark-arrester  it 
could  not  have  emitted  sparks  of  the  size  which  were  in  fact 
thrown  out.'  So  experts  may  state,  with  the  reasons  therefor, 
whether  it  would  be  possible  for  a  certain  embankment  to 
back  water  over  a  certain  plantation  situated  four  miles  there- 
from.* 

(<?)  In  Hunter  v.  Manhattan  E.  Co.,'  in  an  action  to  restrain 
an  elevated  railroad  and  for  damages,  the  plaintiff  was  allowed 
to  ask  an  expert  the  following  questions :  "  In  your  opinion 
was  there  anything  in  the  condition  of  BeaVer  and  Water  streets 
which  should  induce  an  upward  rise  in  values  greater  than 
would  have  existed  in  Pearl  street  had  there  been  no  elevated 
railroad?    Would  the  existence  of  such  a  structure  and  the 

1 118  N.  Y.  437 ;  29  N.  Y.  State  Rep.  3  prace  v.  New  York,  L.  E.  &  W. 

790.  R.  Co.,  68  Hun,  335 ;  53  N.  Y.  State 

2  International  &  G.  N.  R.  Co.  v.  Rep.  103. 

Kuehn  (Tex.),  21  S.  W.  Rep.  68;  Gal-  *  St  Louis,  I.  M.  &  S.  R.  Co.  v.  Ly- 

veston,  H.  &  S.  A.  R.  Co.  v.  Cooper,  roan,  57  Ark.  16. 

85  Tex.  431.  »  57  N.  Y.  State  Rep.  400. 
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running  of  trains  as  described  affect  the  rental  value  of  the 
property  in  front  of  which  it  was  constructed?  Would  it 
affect  it  favorably  or  unfavorably,  in  your  judgment?"  In 
that  case  the  court  say :  "  Evidence  is  admissible  to  show  the 
general  effects  caused  by  the  maintenance  and  operation  of 
the  elevated  road  upon  abutting  and  neighboring  properties. 
It  is  inadmissible  to  show  what  is  the  particular  damage 
caused  to  the  plaintiff's  premises  by  the  presence  of  the  road, 
or  to  show  vi^hat  they  would  be  worth,  or  what  their  rental 
value  would  be  without  the  road.  Questions  of  this  latter 
class  have  been  held  to  be  an  invasion  of  the  province  of  the 
court  or  the  jury;  and  the  rule  excludes  questions  calling  for 
the  judgment  of  the  witness  upon  the  question  which  is  to  be 
submitted  and  decided.  But  questions  of  the  former  class 
are  permitted,  for  the  reason  that  the  general  effects  upon 
other  properties  and  the  existence  and  nature  of  a  general 
injury  being  shown  to  the  court  or  to  the  jury,  they  will  be 
better  enabled  to  infer  the  amount  of  the  damage  suffered  in 
the  particular  case  before  them."  Thus,  while  it  seems  that 
bpinions  of  experts  as  to  what  premises  abutting  on  an  ele- 
vated railroad  would  have  been  worth  if  they  v/ere  unaffected 
by  the  road  and  its  operation  are  incompetent,^  in  such  cases, 
when  expert  evidence  is  offered  where  it  is  not  competent, 
the  objection  should  be  made  that  the  question  is  "not  within 
the  competency  of  the  witness  and  is  not  within  the  compe- 
tency of  any  witness,"  or  that  "the  question  is  not  within 
the  competency  of  this  expert,  or  any  expert,"  or  that  it  is 
hypothetical,  speculative  and  incompetent. 

{e)  Expert  testimony  is  admissible  to  show  the  laws  of  al- 
luvial streams,  the  cause  and  manner  of  growth  of  deposits 
of  sediment,  and  their  effect  upon  a  stream  the  channel  of 
which  has  been  obstructed."  So  an  expert  may  state  that  in 
warm  weather  the  testicles  of  a  stallion  will  hang  lower  than 
in  cold  weather.' 

(_/)  Mere  opinions  of  witnesses  are  in  general  inadmissible.* 
But  opinion  evidence,  so  far  as  it  consists  of  a  statement  of  an 

1  Jefferson  v.  New  York  EI.  R.  Co.,  s  Dunham  v.  Rix  (Iowa),  53  N.  W. 
133  N.  Y.  488 ;  44  N.  Y.  State  Rep.  629.  Rep.  253. 

2  Ohio  &  M.  R.  Co.  V.  Nuetzel,  143  <  Taylor  v.  Baltimore  &  O.  R.  Co., 
111.  46.  33  W.  Va.  39 ;  Taylor  v.  Penquite,  35 

Mo.  App.  389. 
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effect  produced  upon  the  mind,  becomes  primary  evidence, 
and  admissible,  whenever  a  condition  of  things  is  such  that  it 
cannot  be  produced  and  made  palpable  to  the  jury.^  Evidence 
of  medical  experts  is  admissible  as  to  their  judgment  that  an 
injury  was  the  cause  of  the  condition  of  plaintiff,  and  that 
certain  consequences  would  follow  as  the  result  of  the  injury 
as  indicated  by  such  condition.^  And  expert  evidence  is  com- 
petent as  to  whether  personal  injuries  from  negligence  could 
be  produced  by  a  fall,  and  whether  they  are  permanent; '  or 
what  might  have  caused  a  wound,  or  whether  the  injuries 
might  have  been  caused  by  a  fall.''  And  a  qualified  physician 
may  be  asked  his  opinion  on  the  basis  of  his  examination  of 
the  body  of  the  deceased  as  to  the  cause  of  his  death,'  but  not 
as  to  facts  which  he  neither  knew  nor  pretended  to  know.^ 

{g)  The  driver  of  a  team  may  testify  as  to  what  frightened 
them.' 

(A)  When  a  witness  has  been  in  a  position  to  know  the 
facts,  but  his  memory  has  grown  dim,  what  he  thinks  he 
recollects  is,  if  relevant,  admissible.* 

{i)  The  statement  by  a  witness  of  a  fact  ascertained  by  him 
through  the  sense  of  hearing  is  not  the  statement  of  a  mere 
matter  of  opinion,  but  of  a  conclusion  reached  from  an  opera- 
tion of  such  physical  sense." 

{j)  A  non-expert  witness  may  give  his  opinion  upon  the 
question  as  to  the  cause  of  the  overflow  of  a  river,  where  he 
has  apparently  fully  stated  all  the  fact^  upon  which  his  opin- 
ion is  founded.^" 

{h)  Witnesses  ma}'-  testif}'  that  they  could  have  heard  the 
bell  or  whistle  if  rung  or  sounded  by  a  train."  So  a  witness 
may  testify  from  mortality  tables  as  to  how  many  years  de- 

1  Graham  v.  State,  28  Tex.  App.  '  Geveke  v.  Grand  Rapids  &  I.  R. 
583 ;  Garner  v.  State,  28  id.  561.  Co.,  57  Midi.  589. 

2  McClain  v.  Brooklyn  City  R.  E.        »  Harris  v.  Nations,  79  Tex.  4^09. 
Co.,  116  N.  Y.  459.  9  Ogden  v.  People,  134  111.  599. 

3 Montgomery  v.   Long  Island  E.  "Gulf  Coast  &  San  Francisco  R, 

Co.,  55  Hun,  611 ;  39  N.  Y.  State  Rep.  Co.  v.  Locker,  78  Tex.  379. 

823.  "  Chicago  &  A.  R.  Co.  v.  Dillon,  34 

■iSmalley  V.  Appleton,  75  Wis.  18.  111.   App.   203;    133  111.  570;  Illinois 

5  People  V.  Hare,  57  Mich.  505.  Cent.  R.  Co.  v.  Slater,  139  111.  190. 

^Patterson  v.  South  &  N.  A.  R.  Co. 
(Ala.),  7  a  Rep.  437. 
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ceased  would  probably  have  lived ;  ^  or  as  to  the  liability  of  a 
railroad  track  to  get  out  of  line  during  a  rain.^ 

(1)  An  opinion  can  be  given  by  a  non-expert  concerning 
matters  with  which  he  is  specially  acquainted,  but  which  can- 
not be  described;^  but  impressions  of  witnesses  cannot  be 
received  and  treated  as  evidence.* 

(m)  The  governing  rule  is  that  the  subject  must  be  one  of 
science  or  skill,  or  one  of  which  observation  and  experience 
have  given  opportunity  and  means  of  knowledge  which  exists 
in  reasons  rather  than  descriptive  facts,  and  therefore  cannot 
be  intelligently  communicated  by  others  not  familiar  with  the 
subject  so  as  to  possess  them  with  a  full  understanding  of  it.* 
And  inferences  and  facts  are  to  be  drawn  and  found  by  the 
jury,  and  cannot  be  proved  as  facts  b}^  the  opinions  of  wit- 
nesses.^ And  when  the  inquiry  is  about  a  matter  that  may  be 
understood  by  one  man  of  sense  as  well  as  another,  and  where 
no  special  course  of  study  or  training  is  required  to  under- 
stand it,  opinions  of  experts  are  rejected.' 

(n)  The  purpose  of  expert  evidence  is  to  aid  the  jury  in 
their  deliberation  on  the  case,  and  in  their  review  of  the  evi- 
dence, and  to  be  competent  for  that  purpose  it  must,  where 
the  questions  involved  are  not  open  ones  of  science  or  art,  be 
based  upon  evidence  in  the  case,  and  confined  to  the  causes 
of  the  injury  complained  of.' 

§  5.  When  allowable. —  (1)  An  expert  witness  may  state 
■whether  the  string-pieces  of  a  bridge  were  sound  and  suitable 
for  the  bridge ; '  and  as  to  the  depreciation  of  the  rental  of 
real  property  in  an  action  against  a  railroad  company  for 

1  San  Antonio  &  A.  P.  E.  Co.  v.  59  id.  618 ;  McLean  v.  Schuyler  Steam 
Bennett,  76  Tex.  151.  .  Towboat  Line,  53  Hun,  43 ;  33  N.  Y. 

2  Fort  Worth  &  D.    G.   R.  Co.  v.     State  Rep.  313. 

Thomson,  75  Tex.  501.  'Shelly  v.   Austin,   74    Tex.    608; 

3Ea.st  Tennessee,  V.  &  G.  R.  Co.  v.  Mann  v.  State,  33  Fla.  610;  Marshall 

Watson  (Ala.),  7  S.  Rep.  813.  v.  Single,  36  Mo.  App.  133;  Bailey  v. 

*  N.  O.  Nelson  Mfg.  Co.  v.  Mitchell,  Rome,  Watertown  &  Ogdensburg  R. 

38  Mo.  App.  331.  Co.,  55  Hun,  509 ;  26  N.  Y.  State  Rep. 

^  Schwansen  v.  Birge,  46  Hun.  66.  755. 

6  People  T.   Barber,  115  N.  Y.  475;  8  Van  Wycklen  y.  Brooklyn,  1 18  N. 

36  N.  Y.  State  Rep.   184;  Parrott  v.  Y.  434;  41   Alb.   L.  J.  178;  39  N.  Y. 

Swain,  39  111.  App.  366;  Ireland  v.  State  Rep.  790. 

Cincinnati,  W.  &  M.  R.  Co.,  79  Mich.  9  Amadon  v.  Ingersoll,  34  Hun,  133- 
163;  Limon  v.  Chicago  &  G.  T.  Co., 
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damages  for  obstruction  to  light  and  air;^  and  as  to  the  dif- 
ference in  value  of  the  use  of  a  farm  with  and  without  a  cross- 
ing, in  an  action  to  recover  damages  for  being  deprived  of  the 
use  of  a  farm  crossing  while  defendant  was  building  a  bridge.^ 

(2)  It  is  proper  to  ask  an  expert  whether  in  his  judgment 
an  accident  on  a  railroad  was  caused  by  a  failure  of  the  lever 
of  the  engine  to  work  to  shut  off  the  steam ; '  or  the  question 
to  an  expert  engineer  as  to  what  adequate  causes  there  w6re 
for  the  scouring  of  water  upon  a  river  bank;*  and  as  to  the 
prospective  profits,  where  the  contract  depends  upon  uncer- 
tain future  events  and  there  is  no  other  way  of  proving  the 
damage  sustained.* 

(3)  The  understanding  of  a  witness  is  admissible.* 

(4)  A  lay  witness  who  is  examined  as  to  facts  within  his  own 
knowledge  and  observation  tending-  to  show  the  soundness  or 
unsoundness  of  a  person's  mind  may  characterize  as  rational 
or  irrational  the  acts  and  declarations  to  which  he  testifies.'' 

(5)  An  expert,  in  answer  to  a  hypothetical  question  as  to 
how  an  injury  occurred  to  a  barge  which  ran  upon  a  rock 
while  in  tow  of  defenda,nt's  steamer,  may  state  whether  it 
was  before  or  after  the  breaking  of  a  line.*  And  a  physician 
may  state  what  must  be,  in  the  ordinary  course^  of  nature, 
the  effect  of  injuries  described  upon  the  health  of  a  person.' 

(6)  A  lay  witness  may  give  his  opinion,  based  upon  personal 
knowledge,  of  the  facts  of  the  position  of  a  person's  elbow 
upon  the  window-sill  of  a  car-window,  that  it  could  not  have 
been  outside  of  the  car,  or,  "I  should  judge  that  it  could  not 
have  projected  out  of  the  window  by  the  position  that  he  held 
it  in  the  car." '" 

1  Glover  v.  Manhattan  Ry.  Co.,  51  6  Mather  v.  Parsons,  33  Hun,  338 ; 
K.  Y.  Supr.  Ct.  1.  Gulerette  v.   MoKinley,  27  id.  332 ; 

2  Vandenbergh  v.  Boston  &  Albany    Nicholay  v.  Unger,  80  N.  Y.  54. 

K.  Co.  (N.  Y.),  31,  N.  Y.  Weekly  Dig.  'Holcomb  v.  Holcomb,  95  N.  Y. 
474.  316 ;  Rider  v.  Miller,  86  id.  507 ;  Mat- 

3  Murphy  v.  New  York,  Lake  Erie  &    ter  of  Ross,  87  id.  514. 

Western  R.   Co.,   19  N.  Y.  Weekly  8  Salisbury  v.  Schuyler  Steam  T.  B. 

Dig.  414 ;  98  N.  Y.  635.  Line,  22  N.  Y.  Weekiy  Dig.  185. 

*  Meyer  v.   New  York  Central  &  9  Jones  v.  Utica  &  Black  River  R. 

Hudson  River  R  Co.,  98  N.  Y.  645.  Co.,  40  Hun,  349. 

s  Taylor  v.  Bradley,  39  N.  Y.  144;  lOHallaban  v.  New  York,  Lake  Erie 

Reed  v.  McConnell,  17  N.  Y.  Weekly  &  Western  R.  Co.,  103  N.  Y.  194. 
Dig.  578. 
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(7)  It  is  proper  to  give  opinions  of  witnesses  as  to  the  value 
of  an  agreement,  the  profits  which  it  or  an  agency  established 
in  pursuit  of  it  could  produce,  the  damages  realized  from  a 
breach  of  such  contract  by  one  of  the  parties  thereto,  and  the 
amount  of  business  which  could  have  been  done  under  such 
an  agreement,  on  the  question  of  damages.^ 

(8)  In  an  action  for  personal  injuries  the  plaintiff  may  show 
by  expert  testimony  what  his  future  condition  may  be.^  Ex- 
pert testimony  is  also  admissible  upon  the  question  -whether 
the  sinking  of  a  series  of  wells  in  the  vicinity  of  a  spring 
diverts  its  water.^ 

(9)  In  an  action  for  personal  injuries  in  being  run  over  by 
a  street-car,  it  is  competent  to  ask  a  person  who  was  standing 
on  the  platform  of  the  car  at  the  time  of  the  injury  as  tO' 
whether,  at  the  distance  at  which  the  injured  person  was 
standing  at  the  time  he  was  first  warned  of  the  approach  of 
the  car,  the  car  would  have  passed  without  injuring  him.* 

(10)  In  an  action  for  trespass  to  real  property  by  defend- 
ant's cattle,  a  witness,  after  giving  with  minuteness  the  items 
of  injury,  may  state  the  amount  of  damage  done.'  And  a 
witness,  after  stating  the  injury  and  being  asked  as  to  its  ex- 
tent, replied,  "  If  it  was  on  my  own  land  I  should  hate  to  have 
it  done  for  a  couple  of  hundred  dollars."  This  was  held  to  be 
substantially  responsive,  and  that  the  reference  to  the  witness' 
own  land  was  a  mere  mannerism  which  did  not  render  it  in^ 
competent.^ 

(11)  The  safety  of  a  highway  is  a  proper  subject  of  opinion 
evidence.' 

(12)  In  a  prosecution  for  abduction  a  physician  may  ex- 
press an  opinion  that  the  genital  organs  have  been  penetrated 
by  force  within  a  week.^  A  physician  may  also  state  as  to 
whether  the  plaintiff  was  feigning  suffering,  when  the  ques- 
tion went  to  the  fact  as  to  Avhat  the  witness  saw  or  dis- 

1  Wakeman  v.  Wheeler  &  Wilson        ^  Argotsinger  v.  Vines,  82  N.  Y.. 

Mfg.  Co.,  101  N.  Y.  305.  308 ;  Rogers  v.  Anson,  43  Hun,  436.. 

2Tozer   v.   New  York  Central  &       6Id. 
Hudson  River  R  Co.,  38  Hun,  100.  '  Baltimore  and  Liberty  Turnpike 

3  Van  Wycklen  V.  City  of  Brooklyn,  Co.  v.  Cassell,  61  Md.  419;  59  Am. 

41  Hun,  418.  Rep.  175. 

*  McDermott  v.  Third  Avenue  R.        ^  People  v.  Stott,  5  N.  Y.   Crinir 

Co.,  44  Hun,  107.  Rep.  61. 
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covered. •    A  witness  may  state  the  number  of  horse-power 
obtainable  from  a  specified  quantity  of  water.^ 

(13)  On  the  question  whether  work  on  a  building  was  well 
done,  an  expert  who  performed  part  of  the  work  may  state 
whether  or  not  the  work  was  "  a  good  job,"  and  if  it  was 
«'  well  done." '  In  an  action  by  an  employee  of  a  railroad  com- 
pany to  recover  for  injuries  sustained  by  the  falling  of  a 
bridge,  an  expert  who  has  examined  the  debris  of  the  bridge 
after  the  accident  may  state  his  opinion  as  to  the  cause  which 
produced  the  falling  of  the  bridge.* 

(14)  In  an  action  for  damages  caused  by  the  defendant  set- 
ting a  fire  on  his  lands,  the  opinion  of  persons  of  experience^ 
as  to  whether  the  fire  was  set  at  a  proper  time,  were  held  to 
be  competent  in  Ferguson  v.  Hubbell.'  One  familiar  with 
a  stock  of  goods  and  the  sales  therefrom  may  give  his  opin- 
ion as  to  the  question  of  value.* 

(15)  A  statement  by  a  witness  that,  "to  the  best  of  my 
judgment,"  a  certain  condition  of  things  <\'as  a  fact,  "but  I 
won't  be  positive,"  is  but  a  statement  of  his  best  recollection, 
and  is  properly  received.'' 

(16)  Expert  witnesses  may  give  their  opinion  as  to  whether 
another  witness' testimony  shows  him  possessed  of  sufficient 
science  and  skill  to  enable  him  to  testify  as  an  expert.^ 

(IT)  One  experienced  in  shipping  cattle  may  give  an  opin- 
ion, in  answer  to  a  hypothetical  question,  as  to  the  effect  of 
the  wreck  of  a  cattle  train,  and  delay  in  consequence,  upon 
shrinkage  of  the  cattle  in  weight  and  the  extent  thereof.' 

(18)  A  witness  may  give  his  opinion  of  the  value  of  the 
plaintiff's  services  as  described."  But  it  seems  a  hypothetical 
question  should  be  put  and  an  opinion  given  thereon.'^ 

1  Tisdale  v.  Delaware  &  Hudson  C.        '  Alabama  G.  S.  R  Co.  v.  Hill,  93 
R.  Co.,  116  N.  y.  416;  4  N.  Y.  State    Ala.  514. 

Rep.  813.  8  Buehler  v.  Reich,  44  N.  Y.  State 

2  Garwood  v.  New  York  Central  &    Rep.  498.    But  see  Bowen  v.  Hunt- 
Hudson  River  R.  Co.,  45  Hun,  128.         ington,  35  W.  Va.  633. 

» Ward  V.  Kilpatrick,  85  N.  Y.  413 ;  9  Ft.    Worth    &    D.   C.   R   Co.  v. 

39  Am.  Rep.  674.  Greathouse,  83  Tex.  104. 

*  Vosburg  V.  Lake  Shore  &  M.  S.  R.  w  McCuUom  v.  Seward,  53  N.  Y. 

Co.,  14  N.  Y.  Weekly  Dig.  514  316. 

5  36  Hun,  350.  "  Reynolds  v.   Robinson,  64  N.  Y, 

«  Rober  v.  Bowe,  30  Hun,  379.  589. 
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(19)  The  opinions  of  persons  experienced  in  dealings  in 
stock  is  admissible  to  slaow  the  value  of  stocks  that  are  not 
dealt  in,  but  held  as  investments.' 

(20)  That  a  spot  or  stain  is  blood  may  be  proved  by  any 
person  who  has  observed  it  and  is  able  from  observation  to 
state  the  fact.^  But  it  is  different,  it  seems,  where  the  ques- 
tion is  as  to  whether  the  spot  is  human  blood  or  that  of  an 
aniraaP 

(21)  A  physician  may  testify  that  the  grasp  of  a  person  fall- 
ing from  a  street-car  upon  the  railing  might  come  from  spas- 
modic contraction  of  the  muscles  not  fully  under  the  control 
of  the  will.* 

(22)  A  witness  having  the  means  of  knowledge  may  testify 
whether  in  her  opinion  the  plaintiff  Tvas  sincerely  attached  to 
defendant,^  and  as  to  the  degree  of  affection  entertained  by  a 
wife  for  her  husband.'' 

§  5.  Opinions  not  allowable  when. —  (a)  It  is  not  sufficient 
to  warrant  the  introduction  of  expert  evidence  that  the  witness 
may  know  more  on  the  subject  on  inquiry,  and  may  better 
comprehend  and  appreciate  it,  than  the  jury;  but  to  warrant 
its  introduction  the  subject  of  the  inquiry  must  be  one  relat- 
ing to  some  trade,  profession,  science  or  art  in  which  persons 
instructed  therein,  by  study  or  experience,  may  be  supposed 
to  have  more  skill  and  knowledge  than  jurors  of  average  in- 
telligence may  be  presumed  generally  to  have.' 

{h)  Negative  conclusions  are  not  admissible  without  .the 
evidence  from  which  the  conclusions  are  to  be  drawn;*  and 
opinions  of  witnesses,  expert  or  other,  are  not  admissible 
when  the  circumstances  can  be  fully  and  adequately  described 
to  the  jury,  and  are  such  that  their  bearing  on  the  issue  can 

1  Sistare  v.  Olcott,  15  N.  Y.  State  'Higgins  v.  Dewey,  107  Mass.  494; 
Eep.  248.  Luce  v.  Dorchester  Mut  F.  Ins.  Co., 

2  People  V.  Gonzales,  35  N.  Y.  61 ;  105  id.  397 ;  Ferguson  v.  Hubbell,  97 
Greenfield  v.  People,  85  id.  83;  Pec-  N.  Y.  507;  Hays  v.  Miller,  70  id.  113; 
pie  V.  Deacon,  109  id.  374.  G  Hup,  320 ;  Frazer  v.  Tupper,  29  Vt 

3  Id.  409;  Bills  v.   City  of  Ottumwa,  35 
<  Ganiard  v.  Rochester  City  &  B.    Iowa,  109 ;  Concord  E.  Co.  v.  Greely, 

R  Co.,  50  Hun,  23;  18  N.  Y.  State    33  N.  H.  337. 

Rep.  698.  8  Manning  v.  Dem  (Cal.),  24  Pac. 

5  McKee  v.  Nelson,  4  Cow.  355.  Rep.  1093. 

liTrelowney  v.  Coleman,  2  Stark, 
191. 
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be  estimated  by  all  mea  without  special  knowledge  or  train- 
ing ;  1  and  a  witness  will  not  be  permitted  to  state  an  infer- 
ence or  conclusion  from  a  state  of  facts,  which  it  is  the  prov- 
ince of  the  jury  to  draw  for  themselves."  Thus,  a  witness 
cannot  state  what  is  a  proper  time  to  burn  fallow.' 

(c)  A  physician  who  has  set  plaintiff's  arm  cannot  be  asked 
as  to  how  he  would  say  the  fracture  was  caused,  it  being  a 
mere  conjecture.^  And  in  an  action  on  a  marine  policy  of 
insurance,  the  question  whether  in  the  judgment  of  the  wit- 
ness the  vessel  and  cargo  could  have  been  saved  by  certain 
acts  is  inadmissible,  the  question  at  issue  being  whether  there 
was  ordinary  care  and  skill  in  navigating.'  The  termination 
of  splints  which  have  been  used  upon  a  broken  limb  cannot 
be  shown  by  expert  testimony.' 

(d)  N"o  amount  of  science,  study  or  skill  will  enable  a  per- 
son, by  mere  inspection,  to  judge  or  testify  of  the  age  of 
handwriting  with  that  accuracy  necessary  to  its  value  or 
safety.' 

(e)  In  an  action  to  recover  damages  for  the  breach  of  a 
contract  to  form  and  continue  a  partnership  for  a  specified 
term,  the  opinion  of  a  witness  as  to  the  value  of  the  contract 
to  plaintiff,  or  as  to  what  would  have  been  his  share  of  the 
profits  had  the  contract  been  carried  out,  is  incompetent.' 

(/")  To  render  an  opinion  of  a  witness  competent  as  to  the 
value  of  a  dog  it  must  be  shown  that  the  dog  in  question  is  a 
marketable  animal,  tha't  it  belonged  to  some  particular  breed 
or  possessed  some  peculiar  qualities  which  made  him  an  ani- 
mal usually  vendible,  had  some  approximate  regular  price, 
and  that  there  was  a  market  value  for  that  kind  of  dogs.' 

1  Graham  T.  Pennsylvania  Co.,  139  114  N.  Y.  380;   1  N.  T.  State  Eep. 

Pa.  St.  149.  261. 

'^  Schneider  v.  Second  Ave.  R  Co.,        ^  Boice  v.  Thanus  &  M.  &  M.  Ins. 

133  N.  Y.  583;  44  N.  Y.  State  Rep.  Co.,  38  Hun,  246. 
680 ;  National  Gas  Light  &  F.  Co.  v.        6  Boldt  v.  Murray,  2  N.  Y.  State 

Miethke,  35  111.  App.  629 ;  Reeves  v.  Rep.  233 ;  Strohm  v.  New  York,  L. 

State  (Ala.),  US.  Rep.  ?96.  E.  &  W.  R.  Co.,  96  N.  Y.  305. 

s  Ferguson  v.   Hubbell,   97   N.  Y.        '  Cheney  v.  Dunlap,  27  Neb.  401. 
507;  Kennally  v.  Selleck,  31  N.  Y.        8Eeed  v.  MoOonnell,  101  N.  Y.  270. 
Weekly  Dig.  73.  9  Dawson  v.  "Wells,  22  N.  Y,  "Weekly 

*  Francis  v.  New  York  Steam  Co.,  Dig.  81. 
24 
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{g)  The  opinions  of  witnesses  as  to  the  object  of  transac- 
tions with  third  persons  are  inadmissible.^ 

(A)  In  a  criminal  prosecution  for  libel,  where  the  name  of 
the  person  alleged  to  have  been  libeled  was  not  mentioned  in 
the  article  upon  which  the  prosecution  was  based,  witnesses 
cannot  state  whether,  when  they  read  the  article,  they  recog- 
nized its  application  to  any  particular  individual.^ 

(•i)  An  opinion  that  a  result  may  follow  an  injury,  or  that 
it  is  likely  to  accrue,  is  not  to  be  received.  There  must  be 
such  a  degree  of  probability  as  amounts  to  a  reasonable  cer- 
tainty that  the  result  will  flow  from  the  injury.' 

{j)  Evidence  of  a  lawyer  of  another  state  as  to  what,  in  the 
opinion  of  lawyers  there,  should  be  the  construction  of  a  stat- 
ute of  that  state,  is  not  admissible,  where  there  is  no  decision 
by  the  courts  of  the  state  upon  the  point  in  controversy.* 

(Jc)  A  witness  cannot  state  whether  the  egress  to  a  building 
was  safe;*  or  Avhether  property  carried  upon  the  deck  of  a 
canal-boat  is  properly  covered  so  as  to  protect  it  from  rain,* 
A  witness  cannot  give  an  opinion  on  the  ver3'  question  to  be 
determined  by  the  jury.  In  an  action  for  assault  and  bat- 
tery, the  plaintiif,  if  not  an  expert,  is  incompetent  to  testify 
that  a  blow  upon  her  ear  made  her  entirely  deaf.' 

(I)  In  an  action  upon  an  insurance  policy  covering  a  build- 
ing and  machinery  therein,  an  estimate  of  the  cost  of  the  ma- 
chinery, made  by  an  expert  from  description  given  by  plaintiff, 
is  incompetent,  in  the  absence  of  evidence  proving  that  such 
articles  as  are  included  in  the  estimate  were  in  the  building  at 
the  time  of  the  fire.^ 

{m)  A  witness  cannot  testify  to  a  mere  matter  of  opinion, 
excluding  the  facts  upon  which  his  opinion  is  based  —  that  is,  to 
an  abstract  question.'    Thus,  a  witness  cannot  state  the  pecun- 

1  People  V.  Sharp,  14  N.  E.  Rep.  6  Schwinger  v.  Raymond,  105  N.  Y. 
310.  648. 

2  People  V.  Ban-,  43  Hun,  313.  ~  Stevens  v.  Rogers,  35  Hun,  54. 

3  McClain  v.  Brooklyn  City  R.  Co.,  8  Machin  v.  Lamar  F.  Ins.  Co.,  90 
116  N.  Y.  459;  6  N.  Y.  State  Rep.  N.  Y.  689. 

49.  9  Hardenburgh  v.  Cocliroft,  5  Daly 

4  Hennesey  v.  Farrelly,  18  Daly,  (N.  Y.),  79 ;  Whitmore  v.  Biscofif,  5 
468.  Hun,  136 ;  Richardson  v.  Northrop, 

5  Sch wander  v.  Birge,  40  Hun,  66 ;  66  Barb.  85 ;  Thompson  v.  Diokhart, 
10  N.  Y.  State  Rep.  803.  id.  604. 
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iary  amount  of  damage  which  property  has  sustained  by  rea- 
son of  a  nuisance,  or  the  deterioration  in  value  of  cattle  from 
certain  causes  described  by  other  witnesses.^ 

(n)  Evidence  of  the  market  value,  or  reasonable  value,  of  a 
loan  of  credit  is  incompetent.^  So  is  an  opinion  as  to  the 
pecuniary  responsibility  of  another.' 

(0)  On  the  issue  of  mental  capacity,  a  non-expert  witness 
is  not  competent  to  testify  to  the  impressions  made  on  his 
mind  by  the  acts  and  conv'ersations  of  the  person  in  question.^ 

(p)  Suspicions  are  not  proper  evidence  for  any  purpose.'^ 
Expert  evidence  is  not  admissible  to  prove  that  fire  would 
not  destroy  the  mats  of  grass,  when  the  effect  of  the  fire  on 
the  roots  of  the  grass  sued  for  was  susceptible  of  direct 
proof;*  and  what  is  the  proximate  cause  of  an  injury  is  ordi- 
narily a  question  for  the  jury,  and  not  a  question  of  science 
or  legal  knowledge.'  Thus,  witnesses  are  not  qualified  to  give 
their  opinion  that  an  overflow  of  a  river  was  caused  by  a  rail- 
road embankment.* 

II.    FOEM    OF   QUESTIONS   AND   ANSWEES. 

(1)  Questions  put  to  an  expert  on  direct  examination  must 
be  framed  hvpothetically,  unless  there  is  no  conflict  of  evi- 
dence as  to  the  facts,  or  the  witness  is  personally  acquainted 
with  them; "  and  a  hypothetical  question  must  be  based  upon 
facts  which  there  is  evidence  to  prove,!"  and  upon  facts  ad- 
mitted, or  upon  facts  which  the  jury  are  to  pass  upon,  on 
conflicting  evidence ;  ^^  and  must  be  based  on  a  specific  ques- 
tion covering  all  the  facts  or  the  assumed  facts  as  to  which 
the  opinion  is  required,  and  not  upon  the  testimony  which  he 
has  heard.'^    But  it  is  not  necessary  that  a  hypothetical  case 

1  Sohermerhorn  v.  Tyler,  11  Hun,  '  Ford  v.  Illinois  E.  Co.,  40  111.  App. 
549.  232. 

2  Clancey  v.  Losey,  65  Hun,  635 ;  48  8  Quif,  q  &  S.  F.  R.  Co.  v.  Hepner, 
N.  Y.  State  Rep.  191.  83  Tex.  136. 

3  Denman  v.  Campbell,  7  Hun,  88.  9  state  v.  Maier,  36  W.  Va.  757. 

4  Yeandle   v.  Yeandle,    13    N.  Y.  lo  Russ  v.  Wabash  Western  R.  Co., 
State  Rep.  586.  113  Mo.  45. 

5  Barney  v.  Fuller,  133  N.  Y.  605 ;  h  People  v.  Harris,  186  N.  Y.  433 ; 
44  N.  Y.  State  Rep.  903.  49  N.  Y.  State  Rep.  751. 

6  Gates  V.  Chicago  &  A.  R.  Co.,  44  12  Re  Snelling's  Will,  136  N.  Y.  315 ; 
Mo.  App.  488.  49  N.  Y.  State  Rep.   695;  Fisher  y. 
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should  be  an  exact  reproduction  or  accurate  presentation  of 
the  evidence  adduced.^  The  answer  by  an  expert  witness  to  a 
hypothetical  question  should  be  stricken  out  when  he  states 
that  it  is  partly  made  from  his  own  knowledge  of  the  facts  of 
the  case.^  So  an  expert  cannot  be  asked  a  question  which 
requires  him  to  pass  upon  or  draw  inferences  from  the  evi- 
dence given  in  the  case  by  another  witness.'' 

(2)  Purely  imaginary  or  abstract  questions,  assuming  facts 
or  theories  for  which  there  is  no  foundation  in  the  evidence, 
are  not  admissible  as  matter  of  right.  On  cross-examination, 
such  abstract  or  theoretical  questions,  not  founded  upon  the 
facts  of  the  case  on  trial,  may  be  put,  for  the  purpose  of  test- 
ing the  knowledge  and  information  of  the  witness  as  to  the 
subject  upon  which  he  has  been  examined,  and  his  competency 
to  give  the  opinion  which  he  may  have  pronounced  on  his  di- 
rect examination.  But  the  allowance  of  such  questions,  like 
other  collateral  inquiries  touching  only  the  credibility  of  the 
witness,  rests  in  the  discretion  of  the  court;  and,  when  the 
discretion  is  fairlj'  exercised,  it  is  not  error  to  exclude  them.*  ■ 

(3)  The  form  of  questions  to  be  asked  of  experts  is  within 
the  discretion  of  the  presiding  judge.'  A  hypothetical  ques- 
tion must  state  the  facts  assumed  to  be  proved,  upon  which 
the  dpinion  of  the  witness  is  called  for.* 

(4)  Counsel  in  framing  hypothetical  questions  to  be  put  to 
expert  witnesses  are  not  confined  to  facts  admitted  or  abso- 
lutely proved,  but  facts  may  be  assumed,  where  there  is  evi- 
dence on  either  side  tending  to  establish  them,  and  which 
are  pertinent  to  the  theories  they  are  attempting  to  uphold ; 
and  upon  cross-examination  counsel  may  assume  any  facts 
pertinent  to  the  inquiry,  whether  testified  to  by  witnesses  or 
not,  with  a  view  of  testing  the  skill  and  accuracy  of  the  ex- 
pert.^ 

(5)  It  is  not  the  province  of  an  expert  to  draw  inferences 

Monroe,   51  IJ.   Y.   State  Rep.  585 ;  »  Eoraback  v.  Pennsylvania  Co.,  58 

Briggs    V.   Minneapolis    St.    R.    Co.  Conn.  293. 

(Minn.),  53  N.  W.  Rep.  1019.  6  Sebrell  v.  Barrows,  86  W.  Va,  213 ; 

1  Baker  v.  State,  30  Fla.  41.  Butts  v.  Village  of  Lowville,  15  N.  Y. 

2  Fuller  V.  Jackson,  92  Mich.  197.  Weekly  Dig.  144. 

■>  Link  V.  Sheldon,  136  N.  Y.  1 ;  48  '  Dileber  v.  Home  Life  Ins.  Co.,  87 
N.  Y.  State  Rep.  830.  N.  Y.  75. 

*  People  V.  Augsbury,  97  N.  Y.  501. 
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from  the  evidence  of  other  witnesses,  or  to  take  in  such  facts 
as  he  can  recollect,  and  thus  form  an  opinion.  Pie  should  have 
full  information  as  to  the  ascertained  or  supposed  state  of 
facts  upon  which  his  opinion  is  based ;  he  cannot  be  called 
upon  to  deterniine  the  truth  of  facts  sworn  to  before  giving 
such  opinion;  nor  can  he  be  called  upon  to  testify  unless  a 
clear  state  of  facts  appears.  And  the  opinion  of  a  witness, 
based  upon  facts  hypothetically  stated  to  him,  is  not  admis- 
sible, unless  the  hj'pothetical  question  embodies  substantially 
all  the  facts  relating  to  the  subject  upon  which  his  opinion  is 
based.'  But  in  Bowen  v.  Huntington  ^  and  Ft.  "Worth  &  D. 
C.  E.  Co.  V.  Greathouse,'  the  court  held  that  the  failure  of  an  • 
accurate  statement  of  all  the  facts  in  propounding  a  hypo- 
thetical question  to  a  witness  would  not  render  it  inadmissible 
if  suflBoient  was  given  upon  which  he  could  formulate  an  in- 
telligent opinion.  "When  the  facts  are  controverted  or  not 
entirely  clear,  a  hypothetical  question  may  be  put  based  upon 
the  facts  claimed  to  have  been  proven  by  the  evidence.'' 

(6)  A  party  may  be  asked  whether  he  took  possession  of 
certain  property.^ 

(7)  Upon  trial  of  one  indicted  for  murder  wherein  insanity 
is  set  up  as  a  defense,  a  lay  witness  for  defendant  who  has 
given  the  details  of  an  interview  with  him  on  the  same  even- 
ing a  short  time  prior  to  the  homicide  may  be  asked  "  were 
his  acts  at  eight  o'clock  that  night  rational  or  irrational."  * 

(8)  A  question,  "  If  M.  had  been  in  her  room  at  the  time 
of  the  shooting  would  not  you  have  seen  her  there  ?  "  is  proper, 
as  calling  for  a  fact  and  not  a  conclusion.' 

(9)  A  lay  witness  cannot  state  that  from  what  he  had  ob- 
served in  the  acts  and  conversation  of  a  person  he  thought 
that  his  mind  was  gone  and  that  he  was  an  imbecile.'  But 
such  witness,  after  testifying  to  facts  and  incidents  tending 

1  Senn  v.  Southern  R,  Co.,  108  Mo.  Hun,  119 ;  Clapp  v.  Fullerton,  34 
143;  Truesdale  Mfg.  Co.  v.  Hoyle,  39  N.  Y.  190;  O'Brien  v.  People,  36  id, 
111.  App.  533.  383;  Hewlett  v.  Wood,  55  id.  634; 

2  35  W.  Va.  683.  Halcomb  v.  Halcomb,  95  id.  316. 

3  83  Tex.  104.  'People  v.  Chacon,  3  N.  Y.  Crim. 
*  Bowen  v.  Huntington,  35  W.  Va.    Rep.  418. 

683.  "Halcomb  v,  Halcomb,  95  N.  Y. 

s  Keller  v.  Paine,  84  Hun,  167.  316. 

6  People  V,  Conray,  97  N.  Y.  63;  33 
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to  show  unsoundness  of  mind,  may  testify  as  to  the  impres- 
sion produced  upon  his  mind  thereby  as  to  whether  such  acts 
were  rational  or  irrational.' 

(10)  "Where  the  opinion  is  the  mere  short-hand  rendering 
of  the  facts,  then  the  opinion  can  be  given  subject  to  cross- 
examination  as  to  the  facts  on  which  it  is  based.^  A  witness 
may  state  that  the  barrel  of  a  pistol  was  cold  and  there  was 
no  indication  that  it  had  been  fired.' 

(11)  Upon  the  trial  of  an  action  for  personal  injuries  it  is 
proper  to  ask  an  expert  as  to  the  usual  effect  of  a  certain  in- 
ternal injury,  falling  of  the  womb,  and  whether  it  usually 
permanently  affects  the  health  and  strength  of  the  patient,* 
and  as  to  the  probable  result  of  the  injuries ; "  and  in  such 
case  it  is  not  error  to  permit  the  medical  experts  to  state 
what,  in  their  judgment,  will  be  the  probable  result  of  the 
particular  injury  in  question ; '  and  the  probabilities  as  to  plaint- 
iff's recovery  derived  from  the  history  of  similar  cases,  and  as 
to  the  natural  and  ordinary  course  of  plaintiff's  disease.'' 

(12)  Where  personal  property  has  been  described  by  wit- 
nesses, a  dealer  in  such  articles,  but  who  has  never  seen  the 
property  in  question,  may  be  asked  a  hypothetical  question  as 
to  the  value  of  the  property,  the  same  being  described  in  the 
question  as  testified  to  by  the  other  witnesses.^ 

(13)  A  medical  man  conversant  with  the  disease  of  insanity 
may  be  asked  the  general  question,  and  give  his  opinion,  as  to 
the  sanity  or  insanity  of  the  person  whose  sanity  is  in  ques- 
tion;^ while  a  layman,  except  an  attesting  witness,  cannot  tes- 
tify to  an  opinion  on  the  general  question,  but  only  impressions 
produced  by  what  he  witnessed.'"    Thus,  a  layman  may  state 

,     1  Hewlett  V.  Wood,  55  N.  H.  634;  6  Filer  v.   New  York    Central    & 

Spence  v.  Brown,  17  N.  Y.  Weekly  Hudson  Elver  R  Co.,  49  N.  Y.  43. 

Big.  518.  7  Albert!  v,  New  York,  L.  E.  &  W. 

2 1  Whart.  Ev.,  §  510 ;  Wynne  v.  E.  Co.,  43  Hun,  421. 

State,  56  Ga.  113 ;  Commonwealth  v.  8  Whyton  v.  Snyder,  88  N.  Y.  299. 

Sturtivant,  117  Mass.  133.  9  Brown   v.   Murdock  (N.  Y.),   13 

3  People  V.  DriscoU,  117  N.  Y.  414;  Abb.  N.  C.  360;  Cotrell  v.  Com.,  13 

9  N.  Y.  State  Eep.  830.  Ky.  L.  Eep.  305 ;  Foster  v.  Dickerson, 

*  Harrold  v.  New  York  Central  &  64  Vt.  333. 

Hudson  Elver  E.  Co.,  13  Daly,  378 ;  ^  Bell  v.  McMarter,  39  Hun,  272 ; 
Strohm  v.  New  York,  L.  E.  &  W.  E.  White  v.  Davis,  63  id.  633 ;  43  N.  Y. 
Co.,  95  N.  Y.  305.  State  Rep.  901. 

*  Griswold  v.  New  York  Central  & 
Hudson  Eiver  E.  Co.,  44  Hun,  336. 
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the  acts  and  conversations  of  a  grantor  alleged  to  be  mentally  _ 
incapable  of  making  a  valid  deed,  of  which  he  has  personal 
knowledge,  and  then  say  whether  in  his  judgment  such  acts 
and  conversations  are  those  of  a  rational  or  irrational  man ; 
but  he  cannot  testify  whether  in  his  opinion,  based  upon  speci- 
fied acts  and  conversations  and  his  personal  observation,  not 
given  in  evidence,  the  grantor  was  rational  or  irrational.' 

(14)  A  general  objection  to  a  question  calling  for  an  opin- 
ion as  to  the  existence  of  a  material  fact  is  not  good.  The 
objection  should  particularly  state  the  ground  therefor.^ 

(15)  In  an  action  for  personal  injuries  it  is  proper  to  ask 
physicians  "  whether  in  their  opinion  the  physical  condition 
in  which  they  found  the  plaintiff  to  be  upon  their  examina- 
tion of  her  could  have  resulted  from  a  fall," '  and  whether  a 
laceration  found  upon  the  lip  of  a  deceased  person  could  or 
could  not  have  been  made  in  the  absence  of  any  outside  me- 
chanical force ;  *  or  whether  pregnancy  would  result  from  the 
first  intercourse  in  a  case  where  the  woman  had  been  ravished.' 
And  in  an  action  to  recover  upon  a  delivery  of  iron,  where  the 
defense  was  a  breach  of  warranty  of  quality,  it  is  proper  to 
ask  an  expert,  "  What  do  you  expect  to  find  in  Coltness  iron 
particularly?"* 

(16)  Upon  the  issue  of  the  testamentary  capacity  of  a  de- 
cedent it  is  proper  to  permit  hypothetical  questions  reason- 
ably descriptive  of  decedent's  condition  and  disease  as  shown 
by  other  testimony,  with  an  inquiry  as  to  their  opinions  of 
the  resulting  mental  condition  of  the  patient,  and  his  ca- 
pacity to  concentrate  his  thoughts  on  matters  of  business,  to 
resist  importunity,  and  generally  to  overcome  influence.'  In 
connection  with  their  opinion,  they  can  state  the  reasons  upon 
which  it  is  founded.'  But  inferences  from  the  facts  are  to  be 
drawn  and  found  by  the  jury,  and  cannot  be  proved  as  facts 
by  the  opinions  of  witnesses.' 

1  Paine  v.  Aldrich,  133  N.  Y.  544;  sAbenheim  v.   Samuel,  16  N.  Y. 
44  N.  Y.  State  Rep.  308.  State  Rep.  907. 

2  Re  Crosby  v.  Day,  81  N.  Y.  343.  '  Fiero  v.  Paulding,  6  N.  Y.  Supp. 

3  Turner  v.  City  of  Newburgh,  109  133. 

N.  Y.  301.  8  Lewiston,  etc.  Co.  v.  Androscog- 

*  People  v.  Wilson,  109  N.  Y.  345.        gin  "Water  Power  Co.,  78  Me.  374 
5  Young  v.  Johnson,  46  Hun,  164        9  People  v.  Barber,  115  N.  Y.  475; 

26  N.  Y.  State  Rep.  194 
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(17)  A  layman  can  state  that  a  person  was  drunk  at  a  cer- 
tain time.' 

(18)  The  question,  "Does  the  testimony  you  have  heard  on 
that  subject  satisfy  your  mind?"  etc.,  is  not  admissible,  be- 
cause it  calls  upon  the  witness  to  weigh  the  evidence  he  has 
heard.^  So  a  witness  cannot  be  asked,  ""What  have  you  to 
say  on  the  testimony  you  have  heard  on  that  subject." ' 

(19)  A  hypothesis  submitted  for  the  opinion  of  an  expert 
witness  must  be  based  upon  the  proofs,  and  must  not  go  out- 
side of  the  facts  as  to  which  some  evidence  has  been  given;* 
and  such  facts,  or  some  of  them,  must  be  embodied  in  the 
question.^  It  is  improper  to  single  out  facts  supposed  to  be 
material  and  discard  other  evidence ;  *  nor  can  the  questions 
be  based  partly  on  assumed  facts  which  have  been  proved, 
partly  upon  assumed  facts  as  to  which  there  is  no  proof,  and 
party  upon  portions  of  the  testimony  of  other  witnesses  which 
the  witness  testifying  heard.' 

(20)  The  opinions  of  witnesses  as  to  value  may  be  based 
upon  a  hypothetical  statement  of  what  has  been  already  proved 
in  the  case  as  to  the  quality,  condition  and  situation  of  the 
property ;  *  and  they  cannot  be  called  upon  to  state  the  grounds 
of  their  opinion  or  the  mental  process  by  which  they  arrive 
at  the  result.'  A  witness  cannot  fortify  his  opinion  by  incom- 
petent facts,  even  if  the  evidence  might  have  been  properly 
admitted  on  cross-examination  to  test  the  opinion  of  the  wit- 
ness as  an  expert.'"  In  State  v.  Watson  "  it  was  held  that  where 
a  witness  states  to  the  jury  particular  facts  in  the  presence  of 
an  expert  witness  on  which  the  expert  is  to  state  his  opinion, 
and  the  latter  follows  the  former  while  the  facts  are  fresh  in 

1  McCarthy  v.  Wells,  30  N.  Y.  State  ^  People  v.  Vanderhoof,  71  Mich. 

Rep.  630.  158. 

2 Loveless  v.  Manhattan  Ry.  Co.,  5  "Re  Mason,  60  Hun,  46 ;  28  N.  T. 

N.  Y.  Supp.  185.  State  Rep.  533.    But  see  Kraatz  v. 

3  TJransky  v.  Dry  Dock,  E.  B.  &  B.  Brush  Electric  Light  Co.,  82  Mich. 

R.  Co.,  59  Hun,  636 ;  87  N.  Y.  State  457. 

Rep.  548 ;  Allen  v.  Union  Pacific  R.  '  Moore  v.  Chicago  &  St  Paul  R. 

Co.,  7  Utah,  339.  Co.,  78  Wia  120. 

<  People  V.  Smiler,  135  N.  Y.  717 ;  » Kingsland  v.  New  York,  60  Hun, 

35  N.  Y.  State  Rep.  1.  489 ;  39  N.  Y.  State  Rep.  438. 

8  Connelly  v.  Manhattan  R.  Co.,  89  i»  Hunt  v.  Boston,  153  Mass.  168. 

N.  Y.  State  Rep.  561 ;  60  Hun,  495.  n  83  Iowa,  880. 


OPINIONS   AND   CONCLUSIONS.  377 

the  minds  of  the  jury,  the  facts  need  not  be  again  stated  in 
the  question  to  the  expert.' 

(21)  An  expert  cannot  be  asked  or  allowed  to  state  to 
what  extent,  in  his  judgment,  the  value  of  property  was  dam- 
aged, if  at  all,  by  the  presence  of  the  structure  of  a  railroad 
and  the  running  of  its  trains;^  nor  can  an  expert  testify  what, 
in  his  judgment,  the  property  would  be  worth  without  the 
railroad;'  nor  can  he  state  as  to  the  value  of  the  lots  if  there 
were  no  interference  with  the  light,  air  and  access;*  nor  can 
he  state  what,  in  his  opinion,  was  the  best  use  to  which  the 
property  could  have  been  put  if  it  had  not  been  for  the  rail- 
road and  its  interference  with  the  light,  air  and  access. 

(22)  A  witness  may  state  whether  a  bed  which  he  saw  ap- 
peared as  if  anybody  had  been  recently  sleeping  in  it.' 

(23)  The  following  questions  put  to  a  medical  expert  are 
proper:  ""What  results  will  follow,  with  reasonable  certainty, 
from  the  injuries  which  you  observed?""  and  whether  the 
absence  of  external  appearance  of  injury  is  consistent  with  his 
medical  books ;  ^  and,  if  the  spinal  cord  had  been  injured  by 
the  accident,  what  would  be  the  probable  result  of  such  in- 
jury?' 

(24)  In  any  case  where  the  facts  are  undisputed,  an  expert 
may  be  asked  as  to  the  conclusions  to  be  drawn  from  them ;  * 
and  the  question  need  not  embrace  every  fact  proved  or  which 
there  is  evidence  tending  to  prove.'" 

(25)  An  expert  may  be  asked  as  to  his  knowledge  of  the 
existence  of  a  custom  or  usage  of  which  he  must  have  heard 
if  it  existed." 

(26)  A  witness  cannot  be  asked  such  questions  as  these : 
"  How  much,  in  your  opinion,  was  the  damage  sustained  by 

1  And  see  Abbott  v.  Dwinnell,  74  8  People  v.  Fanshawe,  47  N.  Y. 
Wis.  514 ;  Jones  v.  Chicago,  St.  P.,    State  Eep.  331. 

M.  &  O.  E.  Co.  (Minn.),  45  N.  W.  e  Forde  v.  Nichols,  86  N.  Y.  State 

Eep.  444  Eep.  729. 

2  Eoberts  v.  New  York  El.  R  Co.,  '  Blair  v.  Madison  County,  81  Iowa, 
128  N.  Y.  455;  40  N.  Y.  State  Eep.  813. 

454.  8  Abbott  v.  Dwinnell,  74  Wis.  514. 

3  Doyle  V.  Manhattan  E.  Co.,  40  9  Fort  Worth  &  D.  C.  R  Co.  v. 
N.  Y.  State  Rep.  478 ;  128  N.  Y.  488.       Thompson,  75  Tex.  501. 

4 Gray  v.  Manhattan  R  Co.,  128  '"Gulf  Coast  &  San  Francisco  E 
N.  Y.  499.  Co.  V.  Compton,  75  Tex.  667. 

11  Ambler  v.  Phillip,  182  Pa.  St  167. 
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the  plaintiff  in  consequence  of  feeding  the  cattle  the  poor 
hay  instead  of  that  agreed  upon? "  ^  "  "What  damages,  in  your 
opinion,  has  the  plaintiff  sustained?"^  "From  the  descrip- 
tion of  the  property  in  question,  as  given  by  the  witness,  what 
would  the  damages  be?  " '  "  Was  the  note  that  of  the  old  firm 
or  of  the  new  one?  "  *  "  What  was  the  damage  to  plaintiff  by 
reason  of  the  saw-mill  lying  still  for  a  fortnight?  "  '  "  or  by  the 
erection  of  another  mill  on  the  same  stream,  or  by  the  with- 
drawal of  water  from  plaintiff's  tavern?  " 

(27)  Subscribing  witnesses  to  a  will  may  be  inquired  of  gen- 
erally as  to  the  judgment  they  formed  of  the  saneness  of  the 
testator's  mind  at  the  time  of  the  execution  of  the  will." 

(28)  A  question  to  a  medical  expert  as  to  what  declarations 
of  a  testatrix,  testified  to  by  another  witness,  assuming  the 
truth  of  such  testimony,  indicate  to  the  witness'  mind  as  to 
testatrix's  mental  condition,  is  not  objectionable  as  requiring 
him  to  weigh  or  reconcile  conflicting  evidence.'' 

III.    WHAT  WITNESSES   MAT   STATE    OPINIONS. 

An  expert  is  one  instructed  by  experience,  and  to  become 
such  requires  a  course  of  previous  habit  and  practice,  or  of 
study,  so  as  to  be  familiar  with  the  subject ; '  and  none  but 
those  who  are  shown  to  possess  peculiar  means  of  forming  an 
intelligent  and  well-instructed  judgment  are  competent  to 
give  an  opinion  on  questions  involving  skill  or  science.'  Thus, 
the  fact  that  a  witness  is  familiar  with  earth  dams  does  not 
render  him  competent  to  testify  as  an  expert  in  regard  to 
wooden  dams.'"  A  witness  having  some  knowledge  of  value 
on  which  to  base  opinion  can  testify,  there  being  no  fixed 
rule  as  to  the  extent  of  knowledge.'^  Eoat  builders  or  cap- 
tains of  boats  are  competent  to  express  an  opinion  of  the 

1  Morehouse  v.  Matthews,  2  N.  Y.  8  Pendleton  v.  Saunders  (Oreg.),  24 
514.  Pac.  Eep.  506. 

2  Norman  v.  Wells,  17  "Wend.  136.        SGourley  v.  St.  Louis  &  S.  F.  R. 

3  Paige  V.  Hazzard,  5  Hill,  603.  Co.,  35  Mo.  App.  87 ;  Little  Rock  & 
*  Herroy   v.    Van    Pelt,  4    Bosw.    Fort  Scott  R  Co.  v.  Bruce,  55  Ark.  65. 

(N.  Y.)  60.  10  Wiedekind  v.  Tuolumne  County 

sDoolittle  V.  Eddy,  7  Barb.  74  Water  Co.,  83  CaL  198. 

6  Clapp  V.  FuUerton,  84  N.  Y.  190.  n  Avery  v.   New  York  Central  & 

7  Foster  v.  Dickerson  (Vfc),  24  Atl.  Hudson  River  R  Co.,  121  N,  Y.  31 ; 
Rep.  253.  17  N.  Y.  State  Rep.  417. 
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value  of  a  boat  they  have  seen.'  A  woman  who  has  borne 
children  is  competent  to  testify  that  a  woman  at  a  certain 
time  appeared  to  be  pregnant.^  Those  who  are  employed  in 
the  business  of  railroading  come  within  the  rule  rendering  ad- 
missible the  opinions  of  those  who  are  engaged  in  a  particu- 
lar trade  or  art.'  Thus,  an  experienced  conductor  and  engi- 
neer of  a  train  may  state  whether,  under  a  special  order,  it  is 
necessary  for  a  train  to  stop  at  a  certain  station.*  And  one 
who  has  been  engaged  for  thirteen  years  in  the  manufacture 
of  paris  green  is  competent  to  testify  as  to  its  effect  in  pro- 
ducing cutaneous  diseases  and  paralysis.^  And  a  witness  who 
worked  with  one  suing  for  negligence,  both  before  and  after 
the  injury,  although  not  a  medical  expert,  may  testify  to  his 
ability  to  do  a  good  day's  work  after  as  before  the  accident.^ 
And  the  plaintiff  in  an  action  for  personal  injuries  may  tes- 
tify as  to  mental  injuries  received.' 

IV.    OPINIONS   AS   TO    QUANTITY,    DISTANCE,    SPEED,    TIME. 

(a)  Expert  testimony  is  proper  to  prove  what  would  have 
been  the  size  of  the  waves,  in  a  particular  place,  caused  by  a 
wind  blowing  at  the  rate  of  sixty  miles  per  hour.^ 

(5)  In  an  action  for  services  rendered,  the  plaintiff  may  tes- 
tify that  he  did  "a  full  man's  work  every  day."  ^ 

(c)  An  expert  witness  may  state  the  result  of  his  examina- 
tion of  books  and  papers  which  are  in  evidence  and  are  too 
voluminous  to  be  conveniently  examined  in  court.'"  So  ex- 
perts may  state  the  proper  diameter  of  the  base  of  columns 
to  rest  on  certain  sills  of  fixed  size."  A  brakeman  may  state 
that  the  engineer  backed  the  tender  against  the  car  with  more 

1  Keller    v.  Paine,  34    Hun,   167 ;  « Langworthy    v.    Green    Tp.,    88 
Judson  V.  Easton,  58  N.  Y.  664.  Mich.  207. 

2  Sturges    V.    Wiltsee,    19    N.    Y.  "  Spurrier  v.  Front  Street  Cable  R. 
Weekly  Dig.   366;  Doe  v.  Roe,   33  Co.,  3  Wash.  659. 

Hun,  638 ;  People  v.  Blake,  73  N.  Y.  « Ilfrey  v.  Sabine  &  E.  T.  R.  Co., 

586.  76  Tex.  63. 

3  Forth  Worth  &  D.  C.  R.  Co.  v.  » Elison  v.  Jones,  15  N.  Y.  Supp.  356. 
Thompson,  75  Tex.  501.  i»  State  v.  Findlay,  101  Mo.  217. 

4  Albert  v.  Sweet,  116  N.  Y.  368 ;  "  Linch  v.  Paris-Lumber  &  G.  Ele- 
36  N.  Y.  State  Rep.  738.  vator  Co.,  80  Tex.  33. 

5  Fox  V.  Peninsular  White  L.  &  C, 
Works,  93  Mich.  243. 
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than  necessary  force ;  ^  and  one  who  has  been  a  driver  on  a 
horse-car  may  state  within  what  time  or  space  a  driver  could 
stop  a  car  with  one  horse  going  on  a  moderate  trot  on  level 
ground.^  And  any  witness  may  state  his  own  observation 
and  experience  as  to  the  distance  within  which  a  train  can  be 
stopped.'  So  any  one  may  state  how  far  one  could  ordinarily 
see  a  horse  along  the  railroad  track.  And  a  witness  familiar 
with  a  railroad  track  may  testify  how  far  in  each  direction 
cattle  on  a  track  can  be  seen  from  a  certain  point  by  an  engi- 
neer or  other  person.^  So  expert  witnesses  maj''  testify  as  to 
the  distance  within  which  a  truck  could  be  stopped  under  cer- 
tain conditions  of  the  pavement  as  to  speed,  etc.^ 

{d)  Locomotive  engineers,  firemen,  switchmen  and  foremen 
of  yard-engines  2,ve  prima  facie  experts  and  competent  to  give 
their  opinions  as  to  speed  of  trains.^  And  one  who  sees  a 
moving  train  may  testify  as  to  its  rate  of  speed,  though  he 
has  not  timed  moving  trains.  Such  a  qualification  goes  to  the 
weight,  not  to  the  competency,  of  his  evidence.'  The  opinion  of 
an  experienced  architect  is  admissible  as  to  the  length  of  time 
necessary  to  remove  the  debris  of  a  burnt  mill  previous  to  re- 
buildiDg.'  So  is  a  builder  of  bridges  as  to  how  long  stringers 
in  bridges  usually  last.'  So  as  to  how  long  a  certain  kind  of 
lumber  will  last."  But  a  witness  cannot  testify  to  the  time 
usually  required  to  fill  a  cattle-guard  with  snow." 

{e)  An  expert  may  state  that  a  ditch,  as  repaired,  is  wider 
and  deeper  than  the  original,  and  also  the  grade  of  a  ditch; 
that  a  particular  drain  is  not  large  enough  to  carry  the  water 
conveyed  into  it  by  a  certain  cut,  and  that  before  the  cut  was 
made  it  was  sufficiently  large  to  convey  the  waters  which 

1  Louisville  &  N.  E.  Co.  v.  Watson,  '  Walsh  v.  Missouri  P.  R.  Co.,  102 
90  Ala.  68.  Mo.  583;  Louisville,  N.  A.  etc.  R  Co. 

2  O'Neil  V.  Dry  Dock  E.  B.  &  B.  R.  v.  Hendricks,  188  Ind.  462 ;  Pence  v. 
Co.,  129  N.  Y.  125;  26  N.  Y.  State  Chicago,  R  L  &  P.  R.  Co.,  79  Iowa, 
Rep.  936.  389. 

3  Harmon  v.  Columbia  &  G.  E.  Co.,  8  Chamberlain  v.  Dunlop,  126  N.  Y. 
32  S.  C.  127.  45;  28  N.  Y.  State  Rep.  875. 

<  Gulf  Coast  &  S.  F.  R.  Co.  v.  Wash-  »  Blank  v.  Livonia  Tp.,  79  Mich.  1. 
ington,  49  Fed.  Rep.  437.  lo  McConnell  v.  Osage  (Iowa),  45  N. 

5  O'Neil  V.  Dry  Dock  E.  B.  &  B.  R.    W.  Rep.  550. 

Co.,  139  N.  Y.  125 ;  41   N.  Y.  State      "  Grahlman  v.  Chicago,  St  Paul  & 
Rep.  107.  K.  C.  R.  Co.,  78  Iowa,  564. 

6  Brown  v.  Rosedale  Street  R.  Co. 
(Tex.),  15  S.  W.  Rep.  130. 
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would  naturally  come  to  it ;  that  he  thinks  an  opening  one 
hundred  feet  wide  in  a  certain  railroad  embankment  is  suffi- 
cient to  carry  off  the  waters  in  times  of  ordinary  flood.^  So 
an  expert  street-car  conductor  may  state  within  \^hat  distance 
an  electric  street-car  going  at  a  specified  rate  can  be  stopped.^ 
So  an  expert  may  give  his  opinion  as  to  the  distance  within 
which  the  engine  could  have  been  stopped  when  running  at 
the  rate  of  speed  at  which  it  is  shown  to  have  been  running 
when  it  struck  a  person.^  But  a  master-mechanic  who  never 
drove  a  car  cannot  so  testify.* 

{f)  A  witness  may  state  as  a  conclusion  of  fact,  based  upon 
observations  made  by  him  at  the  time  of  an  accident,  as  to  the 
rate  of  speed  of  a  car  and  the  exertion  made  by  the  motor- 
man  to  stop  it,  and  that  the  car  was  running  at  too  high  a  rate 
of  speed  to  stop  it  in  the  distance  between  the  car  and  the 
wagon  hit  by  it  when  he  discovered  that  the  wagon  would 
not  get  out  of  the  way.' 

ig)  In  New  Tork,  L.  E.  &  W.  E.  Co.  v.  Estell,"  it  was  held 
that  one  who  came  with  certain  cows  from  Scotland  to  this 
country,  accompanying  them  while  being  transported  by  rail 
to  Missouri,  may,  in  an  action  by  the  owner  against  the  rail- 
road company  for  injuries  to  them  by  its  negligence  which 
it  was  claimed  caused  them  to  abort  their  calves,  be  allowed 
to  testify  whether,  from  his  experience  as  a  shipper  of  this 
kind  of  cattle,  the  trip  across  the  ocean  and  detention  in  quar- 
antine and  the  shipment  by  rail  would  cause  them  to  abort 
their  calves  if  no  accident  had  happened  to  them. 

T.    OAEB,  SKILL,  NEGLIGENCE — ^PEOPEE  CAUSE    OF   ACTION. 

(1)  As  a  general  rule  a  question  which  proposes  to  substi- 
tute the  opinion  of  a  witness  on  the  question  of  prudence  and 
care  is  inadmissible.''    And  whether  a  particular  act  oonsti- 

1  Kansas  City,  F.  8.  &  M.  R.  Co.  v.  Chicago,  St  P.,  M.  &  O.  R.  Co.  (Wis.) 
Cook,  57  Ark.  79 ;  Osten  v.  Jerome,    55  N.  W.  Rep.  771. 

93  Mich.  196 ;  Posachane  Water  Co.  *  Barry  v.  Second  Ave.  R  Co.,  49 

V.  Standart  (Cal.),  32  Pao.  Rep.  533;  N.  T.  State  Rep.  705. 

Eomack  v.  Hobbs  (Ind.),  33  N.  W.  'Sears  v.  Seattle  Con.  Street  Co. 

Rep.  307.  (Wash.),  33  Pac.  Rep.  389. 

2  Watson  V.  Minneapolis  Street  R.  6147  U.  S.  591. 

Co.  (Minn.),  55  N.  W.  Rep.  743.  1  Murtaugh  v.  New  York  Central 

3  Schlereth  v.  Missouri  P.  R.  Co.  &  Hudson  River  E.  Co.,  49  Hun,  456. 
(Mo.),  21  a  W.  Rep.  1110;  Ward  v. 
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tuted  negligence,  and  whether  due  care  required  a  certain  act 
to  be  done,  are  not  matters  of  expert  testimony,  but  of  judg- 
ment and  common  experience,  to  be  determined  by  the  jury 
upon  the  facts  and  circumstances.^  Thus,  expert  evidence  or 
the  opinions  of  witnesses  are  not  admissible  upon  the  question 
as  to  what  means  would  be  safe  or  ordinarily  prudent  to  put 
out  accidental  fires  in  a  boiler-room  or  saw-mill.^  A  witness 
cannot  give  his  opinion  of  the  safety  of  a  rule  given  for  the 
guidance  of  railroad  employees;'  or  whether  a  person  was 
generally  a  careful  and  skilful  man ;  ^  or  whether  decedent 
got  as  far  ofif  the  track  as  he  could  before  the  train  sucked 
him  under ;  ^  or  as  to  the  manner  in  which  a  brakeman  at- 
tempted to  make  a  coupling;^  or  whether  or  not  a  cattle- 
guard  could  be  maintained  at  a  particular  place  without 
increasing  the  danger  to  trainmen.'' 

(2)  Testimony  of  a  witness  as  to  care  and  skill  has  been 
allowed.  Thus,  a  physician  may  state,  from  his  own  knowl- 
edge, as  to  the  skill  of  another  physician,  who  has  previously 
testified,  to  show  the  value  of  the  latter's  evidence.^  So  the 
opinion  of  a  witness  as  to  negligence  in  setting  a  fire  to  brush 
in  a  time  of  high  wind,  and  in  the  management  of  the  fire,  is 
competent  where  he  had  knowledge  of  the  situation,  and  ob- 
servation of  the  wind,  and  of  the  acts  and  omissions  of  defend- 
ant.^ So  a  witness  may  state  that  a  turn-table  is  dangerous 
for  children  to  ride  upon;  ^^  or  that  the  platform  of  a  caboose 
was  in  bad  condition  and  insufiicient." 

(3)  The  fact  of  care  or  carelessness  of  an  employee  in  op- 
erating a  machine  is  not  one  involving  any  question  of  skill 
or  science,  nor  one  founded  upon  any  knowledge  peculiar  to 

1  Bergquist  v.  Chandler  Iron  Co.,  49       5  Shervey  v.   Evansville   &   T.  H. 

Minn.  511.  Co.,  121  Ind.  437. 

SMoNally  v.  Coiwell,  91  Mich.  527;        «Seese  v.  Northern  Pacific  R  Co., 

Cowley  V.  Coiwell,  53  N.  W.  Rep.  73 ;  39  Fed.  Rep.  487. 
State  V.  Summers,  36  S.  C.  479 ;  Bry-        'Pennsylvania  R.  Co.  v.  Mitchell, 

ant  V.  Randolph,  133  N.  Y.  70;  44  N.  124  Ind.  478. 
Y.  State  Rep.  85.  8  Thompson  v.  Ish,  99  Mo.  160 

3]Srary  v.  New  York,  O.  &  W.  R.        "Wells  v.  Eastman,  61  N.  H.  507. 
Co,,  125  N.  Y.  759 ;  29  N.  Y.  State      i»  Bridger  v.  Asheville  &  S.  R  Co., 

Rep.  630.  25  S.  C.  24. 

*  Southern  Kansas  R  Co.  v.  Rob-       "  Van  Gent  v.  Chicago,  M.  &  St. 

bins,  43  Kan.  145.  Paul  R  Co.  (Iowa),  45  N.  W.  Rep.  913. 
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any  class  of  persons,  and  may  be  testified  to  by  one  who  is 
not  an  expert.'  Thus,  a  witness  may  state  that  a  party  "  ex- 
amined the  note  thoroughly ; "  ^  "  that  plaintiff  was  capable 
of  performing  the  work  satisfactorily ; " '  "  that  most  any  ani- 
mal would  throw  it  down ;  "  *  and  as  to  whether  a  railroad 
was  properly  constructed  at  the  point  where  the  accident  oc- 
curred.' Opinions  of  witnesses  qualified  by  experience,  to  the 
effect  that  a  hard-wood  floor  will  become  slippery  by  use  so 
as  to  render  it  dangerous  to  stand  on  while  working  with  a 
dangerous  machine,  while  a  soft-wood  floor  will  not  become 
slippery,  are  admissible.^ 

(4)  Evidence  of  experts  as  to  the  usual  methods  adopted  by 
railroads  in  the  building  of  their  roads,  and  as  to  the  precau- 
tions it  is  customary  to  adopt  to  protect  employees,  is  admis- 
sible.' So  is  that  of  an  experienced  seaman  relative  to  proper 
measures  which  should  be  taken  to  prevent  stranding;^  and 
an  expert  may  give  his  opinion  as  to  the  suitableness  of  a 
stable.' 

(5)  A  witness  cannot  testify  in  general  terms  that  he  acted 
cautiously ; '"  nor  that  the  place  where  plaintiff  stood  at  the 
time  of  the  injury  was  reasonably  safe ; "  nor  that  the  change 
in  a  bridge  left  it  reasonably  safe  for  the  ordinary  uses  of  a 
highway  bridge;  '^  nor  that  a  raised  part  of  a  station  platform 
is  a  dangerous  place ;  '^  nor  as  to  whether  or  not  a  trap-door  is 
dangerous ;  "  nor  tbat  a  fence  built  in  a  certain  way  is  sufficient 
to  hold  stock ; ''  nor  that  it  would  not  be  proper  to  leave  any- 

iMoCarragherv.  Eodgers,  120N.  Y.  9  Armstrong  v.  Chicago,  M.  &  St. 

526 ;  31  N.  Y.  State  Rep.  595.  Paul  R.  Co.,  45  Minn.  85.    And  see 

2  Montgomery    v.    Crosthwalt,   90  Perry  v.  Jensen,  143  Pa.  St.  135. 
Ala.  553.  10  Mayfield  v.  Savannah,  G.  &  N.  A. 

3  Hare  v.  Mahoney,  61  Hun,  576 ;  R.  Co.,  81  Ga.  574. 

37  N.  Y.  State  Rep.  653.  "  Inland  &  S.  Coasting  Co.  v.  Tolson, 

4  Chicago  &  A.  R  Co.  v.  O'Brien,    139  U.  S.  551. 

35  111.  App.  155.  12  McDonald  v.  State,  37  N.  Y.  State 

5  Colorado     Midland     R     Co.    v.    Rep.  348 ;  137  N.  Y.  18. 

O'Brien,  16  Colo.  219;  St.  Louis,  A.  "Graham  v.  Pennsylvania  Co.,  139 

&  T.  R  Co.  V.  Johnston,  78  Tex.  536.  Pa.  St.  149. 

6  Webber  Wagon  Co.  v.  Kehl,  189  "Rolb  v.  Sandwich  Enterprise  Co., 
HI.  644.  36  111.  App.  419. 

'  Davidson  v.  Cornell,  183  N.  Y.  338 ;       is  Chicago  &  A.  R  Co.  v.  O'Brien, 
31  N.  Y.  State  Rep.  983.  35  IlL  155.. 

8  Hutching  v.  Ford,  83  Me.  363. 
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thing  lying  around  loose  on  the  platform  of  a  pile-driver ;  I 
nor  that  a  dog-cart  in  which  a  person  injured  was  riding  was 
unsafe  for  the  use  of  two  persons  riding  together.^ 

(6)  In  an  action  for  killing  stock,  an  engineer  and  fireman 
on  the  locomotive  may  state  that  all  that  was  possible  was 
done  to  avoid  collision  with  the  stock.'  So  a  qualified  wit- 
ness may  state  that  a  machine  was  not  properly  handled  by  a 
person ;  *  and  a  qualified  witness  who  has  personally  examined 
a  place  where  an  accident  occurred  may  supplement  his  de- 
scription of  the  place  by  his  opinion  as  to  its  dangerous  char- 
acter, founded  on  his  actual  observation.'  So  an  expert  may 
give  his  opinion  as  to  whether  or  not  a  certain  described 
scuttle-hole  in  a  sidewalk  is  so  constructed  as  to  be  safe  for 
pedestrians  passing  along  the  walk,''  and  whether  the  kind  of 
fastener  used  is  a  safe  and  practical  fastener ;  ^  or  that  revolving 
shafting  is  dangerous  machinery ;  ^  and  that  cars  having  cer- 
tain described  bumpers  are  more  dangerous  and  difficult  to 
couple  than  a  certain  other  make  of  cars.'  So  one  qualified 
may  state  that  a  boy  of  plaintiff's  strength  and  size  could  not 
have  unhitched  a  mule  from  a  dump-cart  in  any  other  manner 
than  that  in  which  he  attempted  to  do  it ; '"  that  machinery  was 
reasonably  adapted  for  the  purpose  for  which  it  was  used,  and 
that  it  was  in  good  repair." 

(7)  An  expert  may  state  as  to  how  freight  trains  are  made 
up  on  the  road,  when  the  duty  of  the  yard-master  ceases  and 
that  of  the  conductor  begins,  how  oars  are  put  in  on  end 
sidings,  and  as  to  the  custom  of  switching  cars.'^  But  an  ex- 
pert cannot  state  that  a  person  had  sufficient  opportunity  to 
alight  from  a  car  if  she  had  proceeded. right  out  of  the  car, 
or  whether  or  not  a  train  stopped  long  enough  to  permit  a 

1  St.  Louis,  A.  &  T.  R  Co.  v.  Jones        '  Harley  v.  Buffalo  Car  Mfg.  Co., 
'  {Tex.),  4  S.  W.  Rep.  309.  65  Hun,  624 ;  48  N.  Y.  State  Eep.  58. 

2  Robinson  v.  Waupaca,  77  Wis.  8  Pullman  Palace  Car  Co.  v.  Har- 
544.  kins,  55  Fed.  Rep.  932. 

3  Little  Rock  &  M.  R.  Co.  v.  Shoe-  9  East  Tennessee,  V.  &  G.  R.  Co.  v. 
craft,  56  Ark.  465.  Turvaville  (Ala.),  13  S.  Rep.  68. 

4  Galveston  Rope  &  T.  Co.  v.  Bar-  w  Kehler  v.  Schwenk,  151  Pa  St 
kett  (Tex.),  21  S.  W.  Rep.  958.  505 ;  81  Am.  St.  Rep.  777. 

5  McNerney  v.  Reading,  150  Pa.  St  "  Alabama  Connellsville  Coal  &  I. 
611.  Co.  v.  Pitts  (Ala.),  18  S.  Rep.  185. 

6  Benjamin  v.  Metropolitan  St  E.  12  Pi-jce  v.  Richmond  &  D.  R.  Co., 
Co.,  50  Mo.  App.  602.  38  S.  C.  118. 
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passenger  to  safely  alight ; '  or  that  timbers  used  were  im- 
proper for  the  purpose,  or  were  insufficient  to  hold  the  parti- 
tion, or  what  should  have  been  the  length  of  anchors  to  sus- 
tain the  partition ;  ^  or  that  a  certain  place  was  too  narrow  to 
allow  a  wagon  to  turn  around  on  it  with  safety;'  or  that  a 
sidewalk  was  reasonably  safe  for  public  travel.* 

(8)  In  an  action  for  injuries  to  a  vessel  from  striking  on  a 
rock  in  proximity  to  a  wharf,  it  is  proper  to  show  that  the 
vessel  was  properly  loaded.' 

(9)  In  an  action  for  the  death  of  a  passenger  from  being 
struck  by  a  train  while  crossing  the  track  upon  alighting 
from  another  train,  evidence  that  the  conductor  of  the  latter 
train  placed  a  stool  on  that  side  of  the  train  to  assist  passen- 
gers in  aligh'ting  is  admissible.^ 

(10)  In  an  action  for  injuries  at  a  railroad  crossing,  where  it 
is  shown  that  the  conductor  in  charge  of  a  car  saw  the  in- 
jured person  while  his  car  was  at  a  certain  distance  from  the 
place  of  injury,  evidence  as  to  the  distance  in  which  such  a 
car  with  a  sound  brake  could  be  stopped  is  competent,  rele- 
vant and  material.'  So  is  evidence  of  obstructions  interfer- 
ing with  the  view  of  the  train  from  the  road  and  the  time  it 
would  take  to  cross.'  So  is  evidence  of  the  absence  of  a  flag- 
man at  the  place,  and  that  no  bell  was  rung  or  whistle  blown 
as  the  train  approached  the  crossing.' 

(11)  In  an  action  by  one  whose  foot  was  caught  in  a  hole  in 
a  sidewalk  which  a  railroad  compan^'^  was  bound  to  maintain 
across  its  tracks,  and  who  was  run  over  by  a  train,  evidence 
that  others  had  their  feet  caught  in  the  same  hole,  which  had 
existed  for  a  long  time,  is  competent.'" 

1  Illinois  C.  E.  Co.  v.  Blye,  43  111.  «  McCaldin  v.  Paike,  53  N.  Y.  State 

App.  612 ;  Madden  v.  Missouri  P.  R.  Rep.  745. 

Ca,  50  Mo.  App.  666.  6  Lustig  v.  N.  Y.,  L.  E.  &  W.  R.  Co., 

2GeCbig  V.  N.  Y.,  L.  E.  &  W.  R.  48  N.  Y.  State  Rep.  916;  65  Hun,  548. 

Co.,  67  Hun,  649 ;  51  N.  Y.  State  Rep.  '  Ward  v.  Chicago,  St.  P.,  M.  &  O. 

534;  Davis  v.  N.  Y,  L.  E.  &  W.  R.  R  Co.  (Wis.),  55  N.  W.  Rep.  771. 

Co.,  53  id.  740.  8  international  &  G.  N.  R  Co.  v. 

3  International  &  G.  N.  R  Co.  v.  Kuehn  (Tex.),  21  S.  W.  Rep.  5a 

Kuehn  (Tex.),  21  S.  W.  Rep.  58.  »  Friess  v.  N.  Y.  C.  &  H.  R  R  Ca, 

<  Girard  v.  Kalamazoo,  93   Mich.  67  Hun,  205 ;  51  N.  Y.  State  Rep.  391. 

610.  WRetan  v.  Lake  Shore  &  M.  S.  R 

Co.,  94  Mich.  146. 
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(12)  A  rule  of  a  railroad  company  as  to  the  signal  for  stop- 
ping a  train  is  admissible  upon  the  question  of  negligence  of 
the  engineer  in  failing  to  stop  his  train  at  the  appearance  of 
lights  upon  the  track.'  So  a  train-report  sheet  kept  in  the 
train  dispatcher's  office,  showing  the  time  of  the  starting  of 
trains  therefrom,  is  material  on  an  issue  as  to  Avhether  the 
approach  of  an  inward  train  was  hidden  from  the  plaintiff  by 
a  train  outward.^ 

VI.    SANITY    AND    MENTAL    OAPACITT. 

(a)  In  some  states  a  non-expert  witness  may  express  his 
opinion  as  to  the  mental  condition  of  a  person,  after  having 
stated  the  facts  upon  which  such  opinion  is  based ; '  but  they 
cannot  state  whether  a  person  was,  in  their  opinion,  rational 
or  irrational,  based  upon  their  conversation  with  him ;  *  neither 
can  a  subscribing  witness  state  as  to  whether  testatrix  had 
sufBcient  strength  of  mind  to  comprehend  a  clause  of  her  will 
creating  a  charitable  trust.'  It  seems  that  a  witness  may 
properly  compare  the  mind  and  memory  of  a  testatrix  as  re- 
garded the  amount  of  property  she  was  worth  and  the  dispo- 
sition she  wished  to  make  of  it  with  that  of  a  child  of  a 
specified  age.^  But  a  non-expert  cannot  testify  as  to  the  im- 
pression made  upon  his  mind  that  a  person  was  failing  very 
fast  physically  as  well  as  mentally.'  Near  neighbors  and  old 
friends  of  a  testator,  in  the  habit  for  years  of  visiting  fre- 
quently, who  describe  him  as  lying  in  a  stupor  and  unable  to 
carry  on  a  conversation,  may  give  their  opinion  as  to  his  com- 
petency to  make  a  will  or  transact  business.^  A  master  in 
chancery  who  has  stated  the  appearance  and  deportment  of  a 

iHalton  V.  Alabama  Midland  R  439;  Chickering  v.    Brooks,   61  Vt 

Co.  (Ala.),  12  S.  Rep.  376.  554. 

2  Donovan  v.  Boston  &  M.  R.  Co.,  ^  Paine  v.  Aldrich,  133  N.  Y.  544; 
158  Mass.  450 ;  47  Alb.  L.  J.  351.  38  N.  Y.  State  Rep.  403. 

3  State  V.  Leeman  (S.  D.),  49  N.  W.  5  Melanefy  v.  Morrison,  152  Mass. 
Rep.  3 ;  Scaf  v.  Collins  County,  80  473. 

Tex.   514;    Territory    v.    Roberts,  9       6  Richmond's  Appeal,  59  Conn.  326. 
Mont  12;  Boiling  v.  State,  54  Ark.        'Re  Klock,  49  Hun,  450;  19  N.  Y. 
588 ;   State  v.  Lewis,   20  Nev.   333 ;    State  Rep.  307. 
Burkhart  v.  Gladish,   133  Ind.  337;        sSwailes  v.  White,  149  Pa.  St.  361 : 
Blanton  v.  State  (Wash.),  24  Pac.  Rep.    Cum.  Title  Ina  &  T.  Co.  v.  Gray,  150 

id.  255. 
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testatrix,  and  the  questions  asked  her  by  counsel  and  her 
answers  theret©  on  examination  before  him,  may  further  state 
that  he  saw  no  indication  of  insanity  in  her;'  and  questions 
as  to  whether  there  was  any  change  in  the  acts,  conduct  or 
manner  of  doing  business  of  a  person  alleged  to  have  been 
insane  are  not  inadmissible  as  calling  for  opinions.^  And  a 
M'itness  who  had  seen  the  deceased  every  day  or  two  for  four 
or  five  months,  and  had  tallied  with  him,  is  competent  to  tes- 
tify on  a  trial  for  murder  that  he  was  a  vicious,  dangerous 
man.'  So  the  statements  of  a  witness  that  the  accused  was 
"  talking  mad,"  and  that  the  accused  and  another  "  were  trying 
to  fight  or  trying  to  get  together,"  are  admissible  as  being  mere 
statements  of  facts.* 

{b)  An  expert  cannot  state  that  a  person  has  not  sufficient 
mental  strength  to  manage  her  estate  or  conduct  her  business;* 
nor  can  the  capacity  of  an  employee  to  manage  hands  under 
him  be  shown  by  expert  testimony,  but  tlie  facts  must  be 
stated  so  that  the  jury  may  decide  for  themselves." 

(c)  A  witness  who  is  not  an  expert  may  be  allowed  to  tes- 
tify to  what  a  person  said  or  did,  and  then  he  may  be  allowed, 
if  he  testifies  to  remarks  made  or  acts  done,  to  give  his  opin- 
ion as  to  whether  such  remarks  or  acts  were  rational  or  irra- 
tional; but  even  if  he  testifies  to  particular  words  spoken  or 
particular  acts  done,  he  cannot  then  be  allowed  to  go  farther 
than  to  express  his  opinion  as  to  whether  such  words  and  acts 
were  rational  or  irrational.'  Thus,  while  non-expert  witnesses 
cannot  express  a  general"  opinion  as  to  sanity,  nor  give  an 
opinion  independent  of  the  facts  and  circumstances  within 
their  own  knowledge,  they  can  detail  the  facts  known  to  them 
which  show  insanity,  and  characterize  the  acts  and  conversa- 
tions detailed  as  rational  or  irrational.*    And  a  non-expert 

1  Foster  v.  Dickerson,  64  Vt  233.  '  Holcomb  v.  Holcomb,  95  N.  Y. 

2  White  V.  Davis,  63  Hun,  623;  42    316;  White  v.  Davis,  63  Hun,  622; 
N.  Y.  State  Rep.  901,  43  N.  Y.  State  Rep.  901. 

s  Turner  v.  State,  5  Ohio  C.  C.  538.        »  People  v.  Taylor,  138  N.  Y.  398 ; 

<  Reeves  v.  State  (Ala.),  11  a  Rep.  52  N.  Y.  State  Rep.  914;  Armstrong 

296.  V.  State,  30  Fla.  170;  Smith  v.  Smith, 

5  Re  Mason,  38  N,  Y.  State  Rep.  157    Mass.   389;    Hamrick    v.  State 
533.  (Ind.),  34  N.   E.  Rep.  3 ;  Jamison  v. 

6  Troy  Fertilizer  Co.  v.  Logan,  90  People,  145  111.  357 ;  State  v.  Maier, 
Aln.  325.  86  W,  Va.  757;  Stanley's  Appeal,  63 
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witness  cannot  be  permitted  to  express  an  opinion  or  charac- 
terize acts  and  conversations  of  a  person  until  he  has  testified 
to  something  in  the  appearance  or  conversation  of  the  party 
which  is  sufHcient  at  least  to  justify  the  inference  of  incompe- 
tency ; '  and  when  the  grounds  of  such  opinion  are  trivial,  or 
merely  such  incidents  as  are  common  alike  to  sane  and  insane 
people,  such  opinion  should  not  be  allowed.'  But  witnesses 
in  rebuttal  on  the  question  of  insanity,  who  have  had  transac- 
tions with  the  party  alleged  to  be  insane,  and  have  known 
him  for  months  immediately  preceding  the  acts  alleged  to  be 
irrational,  may  be  asked  whether  they  ever  observed  anything 
about  him,  or  what  he  said  or  did,  that  indicated  insanity.' 

{d)  A  witness  who  was  present  when  a  will  in  controversy 
was  executed,  and  who  states  full}''  the  condition  of  the  testa- 
trix, and  her  appearance  and  conversation,  may  also  be  per- 
mitted to  give  h^r  opinion  as  to  the  mental  capacity  of  the 
testatrix  at  the  time.* 

(e)  An  expert  may  be  asked  whether  there  is  any  form  of 
insanity  known  to  the  medical  profession  where  the  mind  at 
fits  comes,  and  then  there  is  a  blank  and  it  goes.  Such  ques- 
tion calls  for  a  fact,  and  is  not  of  a  nature  making  hypothesis 
necessary.'  So  an  expert  witness  as  to  the  condition  of  a  per- 
son's mind  may  testify  directly  what  is  insanity  or  what  causes 
it,  but  must  assume  hypothetical  facts  when  he  states  his  con- 
clusion.* Hypothetical  questions  as  to  insanity  may  include 
any  portion  of  the  actual  history  of  the  case  of  which  evidence 
has  been  given.'  But  a  question  based  in  part  on  personal 
knowledge  and  partly  on  a  hypothetical  case  is  not  allowable.' 

(/)  Where  the  isSuc  is  as  to  soundness  or  unsoundness  of  a 
person,  an  expert  witness  cannot  state  that  the  supposed  luna- 
tic had  not  mental  strength  to  manage  his  estate  or  conduct 
the  business  connected  with  it,  or  that  he  was  not  possessed 
of  testamentary  capacity.' 

Conn.  335;  Lynch  v.  Doran,  95  Mich.  » People  v.  Osmond,  138  N.  Y.  80; 

895 ;   Com.  v.  Buccieri,  153  Peu  St.  51  N.  Y.  State  Eep.  727. 

535.  6  Price  v.  Richmond  &  D.  R.  Co.,  38 

1  Prentiss  v.  Bates,  93  Mich  234.  S.  C.  123. 

*Re  Schneider,  21  Wash.  L.  Rep.  'Prentiss  v.  Bates,  98  Mich.  284. 

(D.  C.)323,  8  state  v.  Welson  (Mo.),  21  S.  W. 

3  State  V.  Maier,  36  W.  Va.  757.  Rep.  443. 

*  Brown  v.  Mitchell,  75  Tex.  9.  » Matter  of  Arnold,  14  Hun,  535 ; 
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(g)  Ad  expert  may,  upon  a  hypothetical  statement  of  facts, 
give  his  opinion  as  to  "  the  usual  and  ordinary  capacity  for 
doing  business  "  of  such  a  man  as  a  grantor  in  a  deed  whose 
mental  capacity  is  in  issue.'  And  an  expert  may  state  his 
opinion  as  to  the  sanity  of  a  person  based  on  his  own  knowl- 
edge and  conversation  with  him.^  He  may  be  examined  as 
to  the  nature  and  effect  of  disease,  the  effect  of  particular 
treatment,  and  generally  as  to  insanity  in  its  various  indica- 
tions and  manifestations."  But  to  allow  any  witness  to  state 
whether  or  not  a  testator  had  capacity  to  make  a  will  or  do 
any  other  act  would  be  calling  on  the  witness  to  pass  upon 
the  question  in  issue,  leaving  nothing  for  the  court  or  jury.* 
But  it  seems  that  he  must  have  made  a  study  of  mental  dis- 
eases.' 

(A)  The  testimony  of  an  expert  as  to  the  insanity  of  an  ac- 
cused, based  upon  testimony  in  the  case  assumed  to  be  true,  is 
competent,  but  inferences  from  facts  proved  are  to  be  drawn 
by  the  jury.^  Thus  the  opinion  or  belief  of  a  witness  as  to- 
whether  the  accused  comprehended  the  situation,  and  what 
was  transpiring  at  or  soon  after  the  homicide,  is  incompetent 
on  a  trial  for  murder.'  But  in  State  v.  Leehman  *  an  expert 
was  allowed  to  state  whether  or  not  the  defendant  knew 
moral, good  from  evil  and  right  from  wrong.  In  Massa- 
chusetts ordinar3'^  witnesses,  whatever  their  opportunities  of 
observation,  cannot  give  a  mere  opinion  as  to  the  mental  con- 
dition of  a  party ; '  and  the  opinion  of  an  attesting  witness  to  a 
will  formed  at  another  time,  before  or  after  the  execution  of 
the  will,  in  respect  to  the  testator's  mental  capacity,  stands  like 
that  of  any  other  witness  and  is  not  admissible. 

Matter  of  Mason,  60  id.  46;  38  N.  Y.  SHufcchins  v.  Ford,  83  Me.  363. 

State  Rep.  533.  6  People   v.   McElvaine,   30  N.   Y. 

1  Pool  V.  Dean,  153  Mass.  589.  State  Rep.  977 ;  131  N.  Y.  250. 

2  People  V.  Kemmler,  119  N.  Y.  '  People  v.  Fish,  135  N.  Y.  136;  34 
580;  SON.  Y.  State  Rep.  198;  Taylor  N.  Y.  State  Rep.  840;  People  v. 
V.  State,  83  Ga.  647.  Smiler,  35  N.  Y.  State  Rep.  1 ;  125  N. 

3  State  V.  Meyers,  99  Mo.  107.  Y.  717. 

«Re  Blood's  Estate  (Vt),  19  Atl-        849  n.  W.  Rep.  3  (S.  D.). 
Rep.  770 ;  Re  McCarthy,  55  Hun,  71 ;        9  Williams  v.  Spencer,   150  Mass. 
28  N.  Y.  State  Rep.  343.  346. 
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VII.    MOTIVES,    INTENT,- THOUGHTS,  RELIEF. 

(1)  As  a  general  rule  a  witness  cannot  state  his  motives,  in- 
tent, thoughts  or  belief,  or  those  of  another  person.  The 
motives  and  opinions  of  a  witness  who,  for  the  purpose  of 
showing  knowledge  by  the  employer  as  testified  in  an  action 
by  an  employee  for  personal  injuries  from  a  defective  shaft, 
that  he  notified  the  foreman  of  the  defect,  are  admissible.' 
But  the  knowledge  or  intent  with  which  an  act  is  done,  when 
material,  may  be  proved  by  the  direct  testimony  of  the  act- 
ors.^ Thus,  where  it  is  material  to  know  whether  a  grantor 
acted  in  good  faith  in  making  a  deed,  or  the  motives  of  the 
grantee,  either  may  testify  as  to  his  intent  in  the  transaction ;  ^ 
and  a  party  may  testify  that  representations  of  the  other  party 
induced  him  to  make  the  trade.*  But  uncommunicated  mo- 
tive or  intention  of  a  party  is  a  matter  to  be  drawn  from  the 
facts  and  circumstances  of  the  case,  and  is  not  the  subject  of 
direct  proof.* 

(2)  It  is  competent  to  show  by  parol  that  by  executing  a 
second  lease  the  landlord  did  not  intend  to  declare  the  for- 
mer lease  forfeited.^  And  upon  a  question  of  fact  as  to 
whether  a  sale  was  made  for  the  purpose  of  hindering,  de- 
laying and  defrauding  his  creditors,  the  seller  ma\  testif}' 
directly  as  to  whether  he  in  fact  intended  by  the  sale  to  hin- 
der, delay  or  defraud  his  creditors.'  But  no  one  can  testify 
as  to  the  intention  of  another.^ 

(3)  In  an  action  against  a  railroad  company  for  the  wrong- 
ful expulsion  of  the  plaintiff  by  its  conductor  from  its  train, 
the  conductor  may  testify  whether  he  intended  to  expel  tlio 
plaintiff,  or  was  misunderstood  in  his  direction  which  the 
plaintiff  obeyed.^     In  an  action  for  enticing  plaintiff's  wife  to 

1  Kauffman  v.  Maier,  94  Cal.  269 ;  «  Pridham  v.  Weddington,  74  Tex, 
Alabama  &  G.  S.  R.  Co.  v.  Hill,  93    354. 

Ala.  514;  Lewis  v.  State  (Ala.),  11  6  Baldwin  v.  Walker,  91  Ala.  428. 

S.   Rep.  259;  People  v.    Wright,  93  « Thomas  v.  Hukill,  34  W.  Va.  385. 

Cal.  564;  Corker  v.  Corker  (Cal.),  30  7Gordom  v.  Woodward,  44  Kan. 

Pac.  Rep.  541.  758;   Wilson  v.  Clark,  1  Ind.  App. 

2  Clark  V.  Marshall,  62  N.  H.  498;  182. 

Giazer  v.  Mason,  24  Mo.  App.  321.  8  Rindskopf  v.  Myers,  77  Wis.  649 ; 

3  Nixon  V.   McKinney,  105    N.   C.    Draike  v.  State,  29  Tex.  App.  265. 

23 ;  Angell  v.  Pickard,  61  Mich.  561 ;        »  Georgia  R.  &  B.  Co.  v.  Eakew,  86 
Mann     v.    Taylor,    78    Iowa,    355 ;    Ga.  641. 
Schmick  v.  Noel,  72  Tex.  1. 
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leave  him,  the  defendant  may  testify  that  he  had  no  inten- 
tion to  bring  about  a  separation.^  In  an  action  for  surety  of 
the  peace  the  defendant  may  testify  that  he  had  no  intention 
to  hurt  the  complainant.^  One  sued  for  libel  may  state  that 
he  had  no  ill-will  against  the  plaintiff,  and  had  no  other  rao^ 
tive  in  making  the  publication  than  the  public  good;'  and 
officers  of  a  corporation  sued  for  libel  may  testify  that  they 
had  not  and  did  not  know  that  any  officer  or  emplojj^ee  had 
any  hatred,  ill-will  or  malicious  intention  toward  the  plaint- 
iff in  the  publication  of  the  alleged  libel.* 

(i)  A  witness  pan  prove  the  fact  of  an  understanding  be- 
tween parties  as  to  the  delivery  of  goods,  although  he  is  not 
able  to  testif}''  to  the  terms.' 

(5)  A  person,  injured  by  the  explosion  of  gunpowder  in  a 
hole  in  which  he  was  drilling  under  the  direction  of  the  general 
manager  of  a  stone-quarry,  may  testify  that  he  believed  that 
there  was  no  danger  after  being  so  assured  by  the  general 
manager;*  and  a  plaintiff  in  an  action  for  injuries  to  himself 
and  team,  alleged  to  have  resulted  from  a  defective  railing  of 
a  bridge,  the- defense  being  that  he  was  guilty  of  contributory 
negligence  in  not  jumping  from  the  wagon  when  his  team 
began  backing,  may  testify  that  while  the  team  was  backing 
he  looked  around  and  saw  the  railing,  and  thought  that  it 
would  be  sufficiently  strong  to  stop  the  team.' 

(6)  So  a  defendant  in  an  action  for  malicious  prosecution 
may  testify  that  he  was  not 'prompted  by  ill-will  and  malice 
in  prosecuting  plaintiff  on  the  charges  made  against  him.'  A 
mortgagee  may  testify  directly,  when  the  validity  of  a  chattel 
mortgage  is  in  issue,  what  her  intention  was  in  taking  the 
mortgage.'  And  one  indicted  for  aggravated  assault  in  strik- 
ing a  boy  with  a  switch  has  the  right  to  testify  in  his  own 
behalf  as  to  his  object  and  purpose  in  striking  the  boy,  for  ■ 
the  purpose  of  showing  his  motives  and  intent.'" 

1  Tasker  v.  Stanley,  1S3  Mass.  148.  «  Malcolm  v.  Fuller,  153  Mass.  160. 

2  Stratton  v.  Lockhart,  3  Ind.  A  pp.  '  Baldridge,  etc.  Bridge  Co.  v.  Cart- 
380.  rett,  75  Tex.  638. 

3  Hay  V.  Reid,  85  Mich.  296.    But  8  McCormack  v.  Perry,  47  Hun,  71 ; 
see  Mowry  v.  Raabe,  89  Cal.  606.  14  N.  Y.  State  Rep.  154. 

<  Brown  v.  Massachusetts  Title  Ins.        »  Gentry  v.  Kelly,  49  Kan.  83. 
Co.,  151  Mass.  137.  lo  Berry  v.  State,  30  Tex.  App.  433. 

s  Webster  v.  Le  Compte,  74  Md.  349. 
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(7)  Evidence  that  a  person  felt  and  exhibited  mental  anguish 
on  account  of  the  delay  in  delivering  a  telegram  is  admissible 
is  an  action  where  damages  are  allowable  for  such  negligence.* 
A  witness  having  knowledge  may  state  whether  or  not  par- 
ties were  friendly ;  ^  or  that  the  statements  of  a  party  were 
made  voluntarily ;  ^  or  that  witness  expected  to  meet  a  person 
at  a  certain  place.* 

(8)  In  an  action  for  negligence,  plainti3E  may  state  his  rea- 
sons for  returning  from  the  street  where  he  had  been  walk- 
ing to  the  sidewalk  where  the  accident  occurred.' 

(9)  A  master  of  a  ship  may  testify  in  relation  to  his  mate, 
"  I  had  every  reason  to  belieye  the  man  was  sufficient  for  a 
coasting  mate.  I  believed  at  the  time  he  was  capable."  *  One 
of  the  makers  of  a  note  may  state  whether  he  signed  it  as 
principal  or  surety.'  In  an  action  for  slander  in  charging 
plaintiff  with  the  commission  of  a  certain  crime,  the  defend- 
ant is  entitled  to  testify  in  mitigation  of  damages  that  he  did 
not  intend  to  charge  the  plaintiff  with  the  commission  of  such 
crime.* 

(10)  A  party  maj''  testify  that  she  had  never  parted  with 
the  possession  of  a  deed  with  intent  to  pass  the  property  pur- 
porting to  be  conveyed.'  Witnesses  may  give  their  under- 
standing of  alleged  slanderous  words  spoken  in  their  presence ;'" 
and  a  witness  may  state  what  he  understood  from  the  lan- 
guage and  conduct  of  a  person,  when  such  understanding  is 
material  to  the  issue.*'  A  witness  may  testify  that  the  reason 
he  passed  behind  defendant,  who  is  charged  with  murder,  was 
that  he  expected  deceased  would  strike  at  defendant  with  a 
billiard  cue,  and  that  he  himself  might  get  hit.*^ 

1  Western  Union  Tel.  Co.  v.  Adams,  '  Druly  v.  Johnson,  21  111.  App.  S67. 

75  Tex.  531.  SLally  v.  Emery,  64  Hun,  517;  28 

^  State  V.  James,  31  S.  C.  318.  N.  Y.  State  Rep.  127. 

3  State  V.  Holden,  43  Minn.  350.  9  Stevens  v.  Stevens,  150  Mass.  557. 

*  State  V.  Thompson,  41  La.  Ann.  ic  Freeman  v.  Sanderson,  133  Ind. 

1088.  264;  People   v.  Moore,  50  Hun,  856; 

5  Fox  V.  Village  of  Fort  Edward,  20  N.  Y.  State  Rep.  1. 

48  Hun,   363 ;   16  N.  Y.   State  Rep.  n  Fists  v.  Gowing,  61  N.  H.  431. 

303 ;  131  N.  Y.  666.  12  Cochran  v.  State,  28  Tex.  App. 

CHutchina  v.  Ford,  83  Me.  363.  432. 
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Tin.    OPINIONS   AS    TO    LEGAL   QUESTIONS. 

A  witness  cannot  ansjver  a  question  simply  calling  for  his 
conclusion  as  to  the  law  upon  the  facts  stated  in  the  question.' 
But  skilled  attorneys  of  another  state  may  state  the  law  and 
practice  of  their  courts.^  A  witness  may  testify  that  he  never 
delivered  possession  of  property ; '  that  he  never  purchased 
any  goods  from  the  seller;^  that  services  were  not  performed 
under  the  contract.'  But  a  witness  cannot  state  that  in  car- 
rying out  a  law  some  provision  of  the  constitution  may  be 
violated ; "  nor  the  construction  and  interpretation  of  a  foreign 
statute ; '  nor  that  certain  persons  are  joint  owners  of  land ;  ^ 
nor  that  a  certain  person  exercised  acts  of  ownership  or  con- 
trol over  the  property.'  But  it  is  competent  for  a  witness  to 
state  that  a  defendant  in  ejectment  went  into  possession  and 
thereafter  controlled  the  land.^"  And  a  statement  by  a  wit- 
ness that  a  certain  person  was  in  possession  of  land,  made  in 
its  ordinary  sense  among  laymen,  is  one  of  fact  and  not  of  a 
conclusion  of  law,  in  the  absence  of  anything  to  indicate  that 
such  possession  was  a  conflicting  one.''  But  a  witness  cannot 
testify  to  his  ownership  of  land  when  such  ownership  is  in 
issue ;  '^  nor  can  he  state  from  whom  he  purchased ;  '^  nor  can 
a  witness  an  an  action  for  services  testify  that  he  performed 
his  part  of  the  contract  in  full;  nor  that  he  had  performed  all 
the  duties  imposed  upon  him  by  the  contract  of  employment." 
A  witness  may  state  that  he  is  the  owner  of  personal  prop- 
erty ;■  that  he  is  in  possession  of  real  property.'^  So  a  witness 
of  the  legal  profession  may  state  what  the  law  of  his  own 

1  McCanley  v.  Murphy,  96  Ga.  475.       i»  Woodstock  Iron  Co.  v.  RobertB, 

'    2  Chattanooga    R.   etc.   E.    Co.  v.  87  Ala,  436. 
Jackson,  86  Ga.  676.  "  Bryan  v.  Spivey,  109  N.  C.  57. 

3  Wallace  v.  Nodine,  57  Hun,  339;       '2  Benjamin  v.  Shea,  83  Iowa,  393. 
33  N.  y.  State  Rep.  657.  ^^  Burkholder  v.  Fonner,  34  Nob,  1. 

4  Sax  V.  Davis,  81  Iowa,  693.  "  Clark  v.  Ryan  (Ala.),,  11  S.  Rep. 

5  Jamison  v.  Weaver,  81  Iowa,  318.    33;  Fisher  v.  Munroe,  43  N.  Y.  State 
^Kemmler  v.  Durston,  119  N.  Y.     Rep.  118;  Holler  v.  Apa,  43  id.  539: 

569 ;  30  N.  Y.  State  Rep.  303.  ,  Reynolds  v.  Lawton,  id.  578 ;  63  Hun, 

7  Molson's  Bank  v.  Boordman,  14  596 ;  Cogeshall  v.  Pittsburgh  Roller 
N.  Y.  State  Rep.  658.  Mill  Co.,  48  Kan.  480. 

8  Howard  v.  Zempelman  (Tex.),  14  i' Jackson  v.  Jackson  (Ala.),  13  S. 
S.  W.  Rep.  59.  Rep.  487 ;  Steed  v.  Knowles,  id.  75. 

9  Bunting  v.  Solz,  84  Cal.  168. 
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state  is,  and  whether  it  is  statutory  or  unwritten  law.*  But 
whether  a  witness  took  possession  of  property  in  his  individ- 
ual capacity  or  as  assignee  is  a  mere  conclusion,  to  which  he 
cannot  testify.^  So  the  condition  of  the  title  to  property 
sold  and  to  be  delivered,  under  a  Avritten  contract,  is  a  con- 
clusion of  law,  to  which  a  witness  cannot  testify.' 

IX.    PHYSICAL   CONDITIONS. 

{a)  Won-expert  witnesses  are  competent  to  testify  to  the 
condition  and  appearance  of  plaintiff,  in  an  action  for  negli- 
gence, before  the  accident,  and  as  to  his  having  recovered 
from  former  injuries,  as  such  matters  are  within  the  range  of 
common  observation.*  They  may  also  state  as  to  the  condi- 
tion of  health  or  the  pain  suffered  by  a  person  injured,  based 
upon  personal  observations  while  in  attendance  upon  such 
person.'  They  may  testify  as  to  the  physical  condition  of 
plaintiff  in  an  action  for  personal  injuries  in  regard  to  health 
and  strength.^  A  woman  may  state  that  she  knows  nothing 
else  which  could  have  caused  her  illness  except  the  exposure 
on  which  her  husband's  action  for  damages  is  based;'  and  a 
witness  may  testify  as  to  the  permanent  character  of  the  in- 
juries for  which  he  is  suing.^  So  he  may  state  from  his  ob- 
servation the  effect  that  an  injury  had  upon  the  health  of 
another  person  so  far  as  it  refers  to  the  visible  effects  of  the 
injury  as  manifested  by  physical  exertions.'  So  he  may  tes- 
tify' from  his  own  knowledge  as  to  the  length,  depth  and 
direction  of  wounds ; '"  or  that  the  injured  party's  neck  "  looked 
like  it  had  been  struck  with  a  hot  iron,  and  looked  scarred."  ^^ 

(5)  An  expert  may  state  as  to  the  probable  effects  of  a 
known  injury,  and  the  probable  duration  of  the  injurious  ef- 

1  Eiendeau  v.  Vien,  50  N.  Y.  State        6  stone  v.  More,  83  Iowa,  186. 
Rep.  309.  1  Pullman  Palace  Car  Co.  v.  Smith, 

2  Boyle  V.  Williamg,  48  N.  Y.  State    79  Tex.  468. 

Rep.  651.  8  Alabama  G.  S.  R.  Co.  v.  Frazier, 

3  Van  Winkle  v.  Crowell,  146  U.  S.    93  Ala.  45. 

43 ;  Steppe  v.   National  Life  &  M.  9  Van  Gent  v.  Chicago,  M.  &  St 

Ass'n,  87  S.  C.  417.  Paul  R.  Co.  (Iowa),  45  N.  W.  Rep. 

<  Winter  v.  Central  Iowa  R.  Co.  913. 

(Iowa),  45  N.  W.  Rep.  737.  w  Pittman  v.  State,  25  Fla.  648. 

6  Shelby  v.  Clagett,  46  Ohio  St.  549 ;  n  Perry  v.  State,  87  Ala,  30. 
Heddles  v.  Chicago  &  N.  W.  E.  Ca 
(Wis.),  46  N,  W,  Rep.  115. 
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fects;'  and  he  may  state  as  to  the  length  of  time  that  a  per- 
son suffering  from  disease  may  live,  although  stating  tliat  lie 
can  only  give  the  probability  from  the  history  of  other  sim- 
ilar cases.^  He  may  also  state  as  to  what  may  be  the  result 
of  a  disease  in  the  natural  and  ordinary  course ; '  or  the  prob- 
able future  effects  of  his  injuries;*  or  that  the  injuries  are  of 
a  permanent  character;^  or  whether  the  same  are  of  a  class 
that  are  necessarily  painful;^  or  that  the  limb  will  not  im- 
prove after  the  length  of  time  that  has  elapsed  since  the 
injury;  and  that  probably  any  rheumatic  or  other  trouble 
■will  be  centered  in  the  injured  limb ; '  or  whether  or  not  the 
fact  that  such  person  had  not  recovered  from  an  injury  at  the 
time  of  the  trial  would  indicate  that  the  injuries  were  per- 
manent. And  after  making  a  post-mortem  examination  of 
the  deceased,  who  came  to  his  death  from  a  blow,  as  to  the 
direction  from  which  the  blow  was  delivered;  that  in  cases 
of  instantaneous  death  there  is  an  involuntary  and  immediate 
rigidity  of  the  muscles  which  would  cause  the  hand  to  cling 
to  the  pistol,  rendering  it  impossible  for  the  deceased,  if  he 
were  a  suicide,  to  place  the  weapon  between  his  legs  after 
the  shooting;'  and  as  to  the  probable  effect  of  the  continued 
use  of  intoxicating  drinks  in  causing  suicide ; '  and  that  puer- 
peral mania  is  a  common  mania  at  child-birth.  They  may 
state  as  to-  whether  the  autopsy  upon  the  body  of  the  de- 
ceased was  properly  made,  with  the  requisite  skill  and  care 
and  in  the  usual  manner  in  which  such  things  should  be  done ;  ^" 
and  whether  one  charged  with  bastardy  was  incapable,  be- 
cause of  his  age,  of  begetting  the  child ; "  or  as  to  the  cause 
of  death  ;'^  and  as  to  the  amount  of  force  requisite  to  drive 
the  instrument  with  which  the  killing  of  a  person  was  done 

1  Abbott  V.  Dwinnell,  75  Wis.  514.        'Langworthy  v.  GreenTp.,  88Mich. 

2  Alberti  v.  New  York,  L.  R  &  W.    207. 

R  Co.,  118  N.  Y.  77;  37  N.  Y.  State  8  Washburn  v.  National  Accident 

Rep.  865.  Ass'n,  59  Hun,  585 ;  33  N.  Y.  State 

SMagee  v.  Troy,  119  N.  Y.  640;  16  Rep.  34. 

N.  Y.  State  Rep.  836.  '  Poffinbarger  v.   Smith,  37   Neb. 

*  Cunningham  v.  New  York  Cen-  788. 

tral  &  H.  R.  R.  Co.,  49  Fed.  Rep.  439.  lo  State  v.  Moxley,  103  Mo.  374. 

sSchuIer  v.  Third  Ave.  E.  Co.,  44  "Johnson,  v.  Castle, -63  Vt  453. 

N.  Y.  State  Rep.  774.  12  Carthous  v.  State,  78  Wis.  560. 

6  Lake  Erie  &  W.  R.  Co.  v.  Wills, 
39  III.  App.  649. 
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through  the  part  through  which  it  passed ;  ^  or  whether  or 
not  such  injuries  would  be  likely  to  result  from  the  cause  al- 
leged ;  ^  or  whether  an  aljscess  was  caused  by  a  bruise  and 
fracture;'  or  that  a  miscarriage  is  traceable  to  a  certain  in- 
jury received  by  the  person  suffering  it ;  *  or  whether  preg- 
nancy would  probably  result  from  the  first  intercourse,  where 
the  female  had  been  ravished  and  the  act  accomplished  against 
her  will ;  ^  or  that  there  would  have  been  some  hemorrhage  at 
the  mouth  and  nose  of  the  murdered  man  if  the  body  had 
been  moved ;  *  or  that  the  muzzle  of  a  gun  must  have  been 
higher  than  the  man  who  was  shot ;  or  as  to  whether  a  per- 
son could  have  made  a  certain  wound  upon  himself  by  a  knife 
held  in  his  hand ;'  that  the  cicatricle  skin  which  resulted  from 
personal  injuries  was  less  serviceable  and  more  likely  to  re- 
ceive injury  than  the  natural  skin ;  ^  or  whether  or  not  the 
pain  which  the  plaintiff  testifies  he  has  experienced  seemingly 
in  his  amputated  arm  and  hand,  since  amputation,  was  the 
necessary  consequence  of  the  condition  produced  by  the  crush- 
ing and  severance  of  the  arm  alleged  as  negligence;^  and 
whether  a  cause  which  it  is  alleged  existed  would,  in  his  opin- 
ion as  a  medical  man,  be  sufficient  to  produce  the  physical  con- 
dition claimed  to  have  resulted  from  such  cause;'"  and  on  an 
issue  whether  paralysis  was  caused  by  a  fall  upon  a  defective 
sidewalk,  or  from  a  disease  of  long  standing,  an  expert  may, 
upon  a  hypothetical  question,  give  his  opinion  upon  the  ap- 
proximate cause  of  such  paralysis; "  and  a  physician's  opinion 
as  an  expert,  as  to  whether  a  man  accustomed  to  the  handling 
of  morphine  could  have  any  conception  as  to  how  much  a 
quarter  or  an  eighth  of  a  grain  was,  is  competent  on  an  issue 

1  People  V.  Fish,  125  N.  Y.  136 ;  34  8  Qulf  Coast  &  S.  F.  E.  Co.  v.  Har- 
N.  Y.  State  Rep.  840.  riet,  80  Tex.  73. 

2  Texas  C.  E.  Co.   v.   Burnett,  80  9  Kitchenbottom  v.  Delaware,  Lack- 
Tex.  536.  awanna  &  W.  E.  Co.,  133  N.  Y.  91 ; 

3  Stauter  v.  Manhattan  E.  Co.,  137  83  N.  Y.  State  Rep.  313. 

N.  Y.  661 ;  38  N.  Y.  State  Rep.  163.  "  Griffith  v.  Utica  &  M.  R  Co.,  63 

« Gibbons  v.  Phoenix,  89  N.  Y.  State  Hun,  636 ;  43  N.  Y.  State  Rep.  835 ; 

Rep.  658 ;  State  v.  Ginger,  80  Iowa,  Laoas  v.  Detroit  City  R.  Co.,  92  Mich. 

5'74  413;  Pennsylvania  E.  Co.  v.  Frund 

6  Young  V.  Johnson,  133  N.  Y.  336 ;  (Ind.  App.),  30  N.  E.  Rep.  1116. 

33  N.  Y.  State  Rep.  486.  "  Bowen  v.  Huntington,  35  W.  Va. 

6  State  V.  Merriman,  34  S.  C.  16.  633 ;  Hunter  v.  State,  30  Tex.  App. 

7  State  V.  Bradley,  34  S.  C.  136.  814. 
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whether  an  assured  committed  suicide  bj'  taking  morphine,  or 
took  an  overdose  by  accident  in  ignorance  of  the  quantity 
that  would  produce  death  ;^  and  a  physician  may  state,  in  an 
action  for  personal  injuries,  as  to  what  will  be  the  duration  of 
the  life  of  a  man  of  plaintiff's  age,  according  to  his  knowledge 
of  mortality  tables.' 

(c)  The  opinion  of  a  medical  expert  who  has  testified  to  the 
course  of  the  bullet  which  killed  deceased  is  inadmissible  to 
show  the  position  of  deceased's  body  at  the  time  the  wound/ 
was  received ; '  nor  can  an  expert  witness  give  his  conclusion 
from  the  history  of  the  case  and  hypothetical  facts  that  an 
injury  resulted  from  the  fall  testified  to.* 

{d)  The  opinion  of  a  medical  expert,  based  upon  facts 
within  his  own  knowledge  and  observation,  as  to  the  nature 
of  the  affection  from  which  a  party  is  suffering,  and  whether 
it  was  produced  by  violence  or  disease,  has  long  been  held  to 
be  competent.  The  cause  or  effect  of  a  physical  injury  can 
frequently  be  proved  in  no  other  way  than  by  the  opinions  of 
those  specifically  qualified  by  experience  and  study,  based 
upon  facts  in  evidence  and  either  known  to  the  witness  or  as- 
sumed to  be  true.  The  cases  are  numerous  which  hold  that 
it  is  competent  to  show  by  the  opinions  of  medical  experts 
that  an  injury  received  was  the  cause  of  the  condition  of  the 
person  injured.'  Thus,  a  physician  may  be  asked  whether 
the  physical  condition  in  which  he  found  a  party  upon  his 
examination  of  him  could  have  resulted  from  the  accident 
complained  bf,  and  as  to  its  permanence.  The  rule  estab- 
lished by  the  cases  of  Strohm  v.  K  Y.,  L.  E.  &  W.  E.  Co.? 
and  of  Tozer  v.  N.  T.  C.  &  H.  E.  E.  Co.'  simply  precludes  the 
giving  of  evidence  of  future  consequences  which  are  contin- 
gent, speculative  and  merely  possible  as  the  basis  of  ascertain- 
ing damages.  Those  authorities  in  no  wise  conflict  with  the 
rule  allowing  evidence  of  physicians  as  to  a  party's  present 
condition  pt  bodily  suffering  or  injuries,  of  their  permanence 

1  Mutual  Life  Ins.  Co.  v.  Tillman,  116  N.  Y.  459;  27  N.  Y.  State  Rep. 
84  Tex.  31.  549;   Stauter  v.   Manhattan  R  Co., 

2  McCue  V.  Knoxville,  146  Pa.  St  127  N.  Y.  661  j  38  N.  Y.  State  Rep. 
480.  163. 

'  Brown  v.  State,  55  Ark.  593.  6  90  N.  Y.  305. 

*  Jones  V.  Portland,  88  Mich.  598.       '  105  N.  Y.  617;  8  N.  Y.  State  Rep. 

»  McClain  v.  Brooklyn  City  R.  Co.,    56. 
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and  as  to  their  cause.  Such  proof  seems  to  be  the  best  mode 
and  manner  of  furnishing  information  for  the  guidance  of  the 
jury  in  awarding  damages.  Future  consequences  which  are 
reasonably  to  be  expected  to  follow  an  injury  may  be  given 
in  evidence  for  the  purpose  of  enhancing  the  damages  to  be 
awarded.  But  to  entitle  such  apprehended  consequences  to 
be  considered  by  the  jury,  they  must  be  such  as  in  the  ordi- 
nary course  of  nature  are  reasonably  certain  to  ensue.  Con- 
sequences which  are  contingent,  speculative  or  merely  possible 
are  not  proper  to  be  considered  in  ascertaining  the  damages. 
It  is  not  enough  that  the  injuries  received  may  develop  into 
more  serious  conditions  than  those  which  are  visible  at  the 
time  of  the  injury,  nor  even  that  they  are  likely  to  so  develop. 
To  entitle  a  plaintiff  to  recover  present  damages  for  appre- 
hended future  consequences,  there  must  be  such  a  degree  of 
probability  of  their  occurring  as  amounts  to  a  reasonable  cer- 
tainty that  they  will  result  from  the  original  injury.^  Thus, 
a  medical  expert  having  knowledge  of  a  case  may  be  asked 
as  to  the  probability  of  a  party's  recovery  from  an  injury  or 
disease.  It  simply  relates  to  the  permanence  of  the  injury. 
There  is  an  obvious  difference  between  an  opinion  as  to  the 
permanence  of  a  disease  or  injury  already  existing,  and  capable 
of  being  examined  and  studied,  and  one  as  to  the  merely  pos- 
sible outbreak  of  new  diseases  or  sufferings  having  their  cause 
in  the  original  injury.  In  the  former  case  the  disease  or  in- 
jury and  its  symptons  are  present  and  existing,  their  indica- 
tions are  more  or  less  plain  and  obvious,  and  from  their 
severity  or  slightness  a  recovery  may  reasonably  be  expected 
or  the  contrary ;  while  an  opinion  that  some  new  or  different 
complication  will  arise  is  merely  a  double  speculation  —  one 
that  it  may  possibly  occur,  and  the  other,  that  if  it  does,  it 
will  be  a  product  of  the  original  injury  instead  of  some  other 
new  and  perhaps  unknown  cause.  Questions  to  a  medical  ex- 
pert are  not  inadmissible  because  they  seek  the  probabilities 
of  a  recovery.  Certainty  is  impossible.  Medicine  is  very  far 
from  being  an  exact  science.  At  the  best  its  diagnosis  is 
little  more  than  a  guess  enlightened  by  experience.  The 
chances  of  recovery  in  a  given  case  are  more  or  less  affected 

1  Strohm  v.  N.  Y.,  L.  E.  &  W.  R.  Co.,  96  N.  Y.  305;  Butler  v.  Manhattan 
R  Co.,  53  N.  Y.  State  Rep.  498. 
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by  unknown  causes  and  unespected  contingencies;  and  the' 
wisest  physicians  can  do  no  more  than  form  an  opinion  based 
upon  a  reasonable  probability.^ 

(e)  Persons  familiarly  associated  and  coming  in  frequent 
contact  with  another  may  testify  to  his  state  of  health,  hear- 
ing, eyesight  and  ability  to  work  and  walk  and  use  his  limbs 
naturally,  although  not  experts.^ 

{/)  A  plaintiff  in  an  action  for  personal  injuries  may  testify 
that  he  suffered  pain  and  was  confined  to  his  bed  in  conse- 
quence.' 

(g)  While  a  physician,  in  an  action  for  personal  injuries,  may 
testify  to  knowledge  obtained  of  plaintiff's  condition  by  pro- 
fessional examination  and  inquiries  made  for  the  purpose  of 
treating  him  for  the  injuries,  and  may  also  state  the  conclu- 
sions at  which  he  has  arrived  from  knowledge  gained  by  such 
examination  and  observation,*  a  physician  who  examined  a 
plaintiff,  in  an  action  for  personal  injuries,  merely  for  the  pur- 
pose of  being  sworn  as  an  expert,  cannot  give  an  opinion 
based  upon  symptoms  learned  by  questioning  the  plaintiff  and 
from  his  declarations,  and  not  observable  by  the  physician 
himself.'  So  a  physician  cannot  give  his  opinion  that  plaintiff, 
in  an  action  for  personal  injuries,  is  shamming.* 

X.    HANDWRITING. 

It  is  a  general  rule  of  the  common  law  that  where  a  paper 
admitted  or  clearly  proved  to  be  genuine  is  already  in  evi- 
dence for  some  other  purpose  in  a  cause,  and  another  paper, 
pertinent  to  the  issue  and  alleged  to  be  in  the  same  handwrit- 
ing, is  offered  in  evidence,  the  jury  may  compare  the  latter 
with  the  former.'  And  where  a  writing  to  be  proved  is  of 
such  antiquity  that  living  witnesses  cannot  be  had,  and  yet  it 
is  not  old  enough  to  prove  itself,  experts  may  compare  it  with 

iGriswoldv.N.Y.  C.&H.RRCO.,        <  Chicago,   St.   L.  &  P.   R.  Co.  v. 
115  N.  Y.  61 ;  S3  N.  Y.  State  Rep.  729.    Spilker  (Ind.),  33  N.  E.  Rep.  280. 

2  Chicago  City  R.  Co.  v.  Van  Vleck,        »  Abbot  v.  Heath,  84  Wis.  314. 

143  111.  480 ;  Lawson  v.  Conaway,  37  *  Cole  v.  Lake  Shore  &  M.  S.  R.  Co., 

W.  Va.  159 ;  Price  v.  Richmond  &  D.  95  Mich.  77. 

R.  Co.,  38  S.  C.  43.  '  Moore  v.  United  States,  91  U.  S. 

3  North  Chicago  St  R.  Co.  v.  Cook,  270 ;  Ellis  v.  People,  21  How.  Pr.  350. 
145  111.  551. 
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other  documents  admitted  to  be  genuine  or  proved  to  have 
been  respected,  treated  and  acteid  upon  as  such  by  all  parties, 
and  may  give  their  opinion  concerning  the  genuineness  of  the 
writing  in  question.^  And  when  a  witness,  testifies  to  his 
opinion  of  the  genuineness  of  a  signature  on  a  paper,  it  is  com- 
petent on  cross-examination  to  question  him  as  to  his  opinion 
of  the  genuineness  of  the  same  party's  signature  to  other 
papers  which  are  in  evidence.^  In  New  York  and  many  of 
the  other  states  of  the  Union,  statutory  provisions  have  been 
made,  that  where  the  authenticity  of  the  paper  is  directly  the 
subject-matter  of  the  issue,  other  papers  the  signatures  to 
which  are  shown  to  be  genuine  may  be  introduced  in  evidence 
for  the  purpose  of  comparison  with  the  paper  in  dispute.  And 
a  party  is  not  limited  to  the  genuine  signatures  introduced  by 
his  adversary  for  the  purpose  of  comparison,  but  may  put  in 
evidence  other  genuine  signatures,  in  order  to  afford  as  wide 
a  range  for  comparison  as  may  be  practicable.' 

In  People  v.  Murphy*  the  defendant  was  charged  with 
arson.  On  the  trial  two  anonymous  letters  were  introduced 
in  evidence,  by  adducing  in  evidence  a  number  of  specimens 
of  defendant's  genuine  handwriting  and  calling  expert  wit- 
nesses to  show  by  comparison  of  the  letters  with  the  speci- 
mens of  writing  shown  to  be  genuine,  that  the  letters  were  in 
the  defendant's  handwriting.  On  appeal  from  the  judgment 
in  that  case  the  defendant  objected  that  the  mode  of  proof  of 
defendant's  handwriting  was  unauthorized;  that  it  was  not  a 
case  of  disputed  writing  within  the  provision  of  the  statute; 
that  the  statute  was  only  intended  to  change  the  rules  of  evi- 
dence formerly  in  force,  where  the  authenticity  of  the  paper 
is  directly  the  subject-matter  of  the  issue  to  be  tried,  as  in 
the  case  of  the  denial  of  the  execution  of  a  note  or  a  deed  or 
a  will,  or  any  other  instrument  relied  upon  as  the  foundation 
of  an  action  or  defense,  and  the  language  of  Chief  Justice 
Ei^ger  in  Peck  v.  Callighan'  was  quoted,  where  it  is  said: 
"  The  disputed  writing  referred  to  in  the  statute  relates  only 

1 1  Greenl.  Ev.,  §  578 ;  Jackson  v.        3  Mutual  Life  Ina.  Co.  v.  Suiter,  134 

Brooks,  8  Wend.  626.  N.  Y.  557 ;  43  N.  Y.  State  Rep.  894. 

2  First  Nat.  Bank  of  Hornells villa        M35  N.  Y.  450;  48  N.  Y.  State  Rep. 

V.  Ilyland,  53  Hun,   108;  25  N.  Y,  426. 
State  Rep.  446 ;  125  N.  Y.  71 1-,  »  95  N.  Y.  75. 
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to  the  instrument  which  is  the  subject  of  controversy  in  the 
action,  and  the  specimens  of  handwriting  admissible  there- 
under are  those  of  the  person  purporting  to  have  executed 
the  instrument  in  controversy."     In  the  former  case,  when 
the  letters  were  offelred  in  evidence,  there  was  no  objection  to 
their  reception  on  the  ground  that  the  proof  of  their  genuine- 
ness was  insufficient ;  but  they  were  objected  to  solely  on  the 
ground  that  the  letters  themselves  were  incompetent  and  im- 
proper as  evidence  —  an  objection  which  pertains  to  the  sub- 
ject-matter of  the  proof  oflfered  and  not  to  the  method  of  its 
presentation  or  to  any  of  the  preliminary  steps  to  be  ob- 
served in  its  introduction.     The  main  question  raised  was  not 
passed  upon  because  of  the  rule  that :  "  Where  evidence  is  not 
in  its  essential  nature  incompetent,  all  grounds  of  objection 
which  might  be  obviated,  if  they  had  been  specifically  stated, 
will  be  deemed  to  have  been  waived."     Upon  the  cross-exam- 
ination of  expert  witnesses,  upon  the  question  of  comparison 
of  handwriting,  the  party  so  cross-examining  them,  for  the 
purpose  of  testing  the  accuracy  of  their  judgment,  may  sub- 
mit to  them  different  specimens  of  handwriting  and  ask  them 
to  compare  them  with  the  papers  which  they  have  testified 
were  genuine  or  spurious,  and  to  say  whether,  in  their  opin- 
ion, they  were  in  the  same  handwriting.     Such  an  examina- 
tion serv^es  as  an  impressive  warning  to  the  jury  to  closely 
scrutinize  the  expert  evidence,  because  of  the  want  of  concur- 
rence of  judgment  on  the  part  of  the  witnesses,  when  they 
are  required  to  compare  the  documents  sworn  to  by  them 
with  specimens  of  whose  authorship  they  are  ignorant;  and 
to  that  extent  such  a  cross-examination  is  valuable  and  proper. 
But  the  party  cross-examining  cannot  go  farther  and  litigate 
the   immaterial  issue   of  the  authenticity  of  the  additional 
specimens  submitted  by  him  for  such  a  purpose.     He  cannot 
prove  that  the  specimens  so  presented  by  him  for  comparison 
were  not  in  the  handwriting  of  the  party  whom  the  experts 
testify  the  specimens  were  written  by.     It  is  a  collateral  mat- 
ter, and  a  party  cross-examining  is  bound  by  the  replies  of 
the  witnesses  to  the  questions  put.'     If  it  were  allowed  it 
would  give  rise  to  a  multiplicity  of  collateral  issues  wbich 
might  render  the  litigation  interminable. 

1  Hilsley  v.  Palmer,  33  Hun,  473. 
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Where  there  is  a  question  as  to  the  person  by  whom  any 
document  is  written  or  signed,  the  opinion  of  any  person  ac- 
quainted with  the  handwriting  of  the  supposed  writer  that  it 
was  or  was  not  written  or  signed  by  him  is  competent  and  is 
deemed  to  be  a  relevant  fact.  A  person  is  deemed  to  be  ac- 
quainted with  the  handwriting  of  another  person  when  he 
has  seen  that  person  write,  or  when  he  has  received  docu- 
ments purporting  to  be  written  by  that  person  in  answer  to 
documents  written  by  himself  or  under  his  authority  and  ad- 
dressed to  that  person,  or  when,  in  the  ordinary  course  of 
business,  documents  purporting  to  be  written  by  that  person 
have  been  habitually  submitted  to  him.' 

The  general  rule  is  that  a  part}',  the  genuineness  of  whose 
signature  is  in  dispute,  cannot  write  his  name  in  the  presence 
of  the  court  and  jury  and  then  give  it  in  evidence  in  his  own 
behalf  for  the  jury  to  institute  a  comparison  between  it  and 
the  one  in  question.  The  party  so  situated  would  be  under  a 
great  temptation  to  produce  a  signature  in  appearance  alto- 
gether dissimilar  to  the  one  sought  to  be  sustained  by  the  ad- 
verse party  as  genuine.^  But  in  Chandler  v.  Le  Barron^  it 
was  held  that  a  writing  made  in  the  presence  of  court  and 
jury,  by  the  party  whose  signature  is  in  dispute,  may  be  sub- 
mitted to  the  jury  for  the  purpose  of  comparison.  So  in  Doe 
V.  Wilson*  the  court  say:  "Their  lordships  have  no  doubt 
that  if,  on  trial  at  nisi  prius,  the  witness  denies  the  signature 
to  a  document  produced  in  evidence,  and,  upon  being  desired 
to  write  his  name,  has  done  so  in  open  court,  such  writing 
might  be  treated  as  evidence  in  the  case  and  be  submitted  to 
a  jury,  who  may  compare  it  with  the  alleged  signature  to  the 
document."  So  in  Bronner  v.  Loomis '  and  People  v.  De  Krof t  * 
the  defendant,  who  interposed  the-defense  of  forgery  upon  her 
cross-examination,  at  the  request  of  the  plaintiff  wrote  her 
name  on  a  slip  of  paper,  which  was  received  in  evidence  on 
the  plaintiff's  offer  and  over  the  defendant's  objection,  and  it 
was  held  to  be  competent  evidence.     It  was  held  to  be  com- 

1  Johnson  v.   Daverne,   19  Johns.  2  King  v.  Donohue,  110  Mass.  155. 

134;  Rogers  v.  Eitter,  13  Wall.  317;  MS  Me.  534. 

Doe  V.  Sackermore,  5  A.  &  E.  705,  *  10  Moore  Priv.  Coun.  Cas.  502. 

730,  739;    Reg.  v.  Home  Tooke,  25  5 14  Hun,  341. 

St.   Tr.   71;   Stephen's  Dig.   Law  of  MGHun,  71;  17  N.  Y.  State  Rep. 

Ev.,  art  51.  30& 
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peterit  on  the  question  of  the  witness'  veracity.  The  testimony 
of  an  expert  is  admissible  to  show  whether  a  certain  paper  is 
dated  "  Jany."  or  "  July,"  whether  a  note  has  been  altered 
from  "  eight "  to  "  eighty,"  whether  a  figure  is  a  "4"  or  "  2," 
etc.  If  such  comparison  may  be  made  by  unskilled  jurymen, 
why  should  they  not  be  aided  and  enlightened,  as  they  may 
be  in  analogous  cases  of  the  genuineness  of  handwriting, 
alterations  and  simulations,  by  men  who  have  made  the  sub- 
je,ct  of  handwriting  a  study  and  have  obtained  skill  and  pro- 
ficiency in  that  branch  of  knowledge.  If  we  analyze  the 
practical  processes  which  have  to  be  gone  through  with  in 
order  to  elicit  and  apply  this  kind  of  evidence,  whether  from 
expert  or  lay  witnesses,  we  shall  find  that  the  witness  is  re- 
quired to  examine  and  determine  what  the  letters  and  char- 
acters^ or  even  hieroglyphics,  are,  and  what  word  they  form  in 
combination.^  So  the  rule  may  be  regarded  as  well  settled 
that  the  meaning  of  characters,  marks,  letters,  figures,  words 
or  phrases  used  in  contracts, having  a  purely  local  or  technical 
meaning,  unintelligible  to  persons  unacquainted  with  the  busi- 
ness, maj"-  be  given  and  explained  by  parol  evidence,  if  the 
explanation  is  consistent  with  the  terms  of  the  contract.^  And 
the  rule  that  excludes  oral  testimony  to  contradict  or  vary 
the  terms  of  a  written  instrument  is  directed  against  evidence 
that  would  add  other  words  to  it,  or  substitute  other  words 
in  its  stead,  and  does  not  apply  where  there  is  any  uncertainty, 
as  to  the  object  or  extent  of  the  engagement  of  the  parties,  or 
where  the  meaning  of  the  terms  employed  is  technical.  Verbal 
testimony  must  be  resorted  to  to  ascertain  the  nature  of  the 
subject  to  which  an  instrument  refers.  Thus,  when  a  contract 
simply  provides  that  the  contractor  shall  furnish  all  materials 
and  labor  for  plumbing  and  gas-fitting,  evidence  of  experts  as 
to  whether  the  furnishing  and  setting  up  of  ranges  was  in- 
cluded in  it  is  admissible,  and  evidence  that  it  was  distinctly 
agreed  that  the  contractor  was  not  to  -furnish  the  ranges  is 
admissible.* 

1  Sheldon  v.  Benham,  4  Hill,  129;  2  Atkinson  v.  Triiesdall,  137  N.  Y. 

Armstrong    v.    Burrows,    6    Watts,  330. 

266 ;  Vinton  v.  Peck,  14  Mich.  287 ;  '  Cassidy   v.   Fontham,   88   N.  Y, 

Stone   V.    Hubbaid,    61    Mass.  595 ;  State  Rep.  177. 
Dreslsr  v.  Hard  et  al.,  137  N.  Y.  335 ; 
38  N.  Y.  State  Rep.  147. 
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Experts  who  have  never  seen  the  party  wi'ite  are  not  lim- 
ited in  their  statements  to  the  characteristics  of  the  several 
writings,  their  resemblance  or  dissimilarity,  but  may  be  per- 
mitted to  state  whether  the  disputed  signature  Avas  genuine 
or  hot.i  A  writing  introduced  in  evidence  for  the  purpose  of 
comparison  need  not  be  proved  by  direct  evidence,  but  may 
be  proved  like  any  other  writing.^  Upon  the  examination  of 
an  expert  in  handwriting  as  to  the  genuineness  of  a  disputed 
signature,  it  is  proper  to  permit  him  to  illustrate  upon  a  black- 
board the  differences  between  the  disputed  and  genuine  signa- 
tures, a,nd  to  explain  the  characteristics  of  the  handwriting.' 
Knowledge  of  his  decedent's  signature,  gained  by  an  admin- 
istrator by  examination  of  checks,  notes  and  papers  found 
among  the  former's  papers,  qualifies  him  to  testify  whether 
the  signature  in  suit  is  that  of  the  decedent.* 

XI.    APPEAEANCE,    IDENTITY,    AGE,    QUALITY. 

(1)  Any  person  may  testify,  from  what  he  saw,  his  opinion 
that  a  person  was  intoxicated  and  how  far  he  was  affected  by 
the  intoxication."  Any  intelligent  witness,  having  knowledge 
of  an  injured  person's  appearance  immediately  after  the  acci- 
dent, is  competent  to  testify  in  that  regard;*  and  a  witness 
may  give  his  opinion  that  a  depression  in  a  bed  which  he  had 
seen  and  examined  was  made  by  a  person's  head.'  So  a  wit- 
ness may  give  his  opinion  that  a  large  stain  seen  by  him  upon 
bed-clothing  was  the  stain  left  by  a  pool  of  blood ;  and  that 
blood  seen  by  him  upon  the  coat  of  one  indicted  for  robbery 
shortly  after  the  crime  was  fresh.*  So  an  expert  witness  may 
testify  whether  ice  lying  on  or  near  a  railroad  track  appeared 
to  have  been  struck  by  an  engine  or  cars.'  So  a  witness  may 
state  that  "  there  were  defects  in  "  a  sidewalk." 

1  Peck  V.  Callaghan,  95  N.  Y.  73 ;  lory  v.  Ohio  Farmers'  Ins.  Co.,  90 
Sudlaw  V.  Warshing,  108  N.  Y.  .'520;     Mich.  113. 

Miles  V.  Loomis,  75  N.  Y.  288;  Had-  5  People  v.  McLean,  59  Him,  C36; 

cock  V.  O'Rouke,  6  N.  Y.  Supp.  549.  37  N.  Y.  State  Eep.  628. 

2  McKay  v.  Lasher,  121  N.  Y.  477  ;  '  James  v.  Ford,  30  N.  Y.  State  Eep. 
19  N.  Y.  State  Rep.  815.  667. 

3  Dyer  v.  Brown,  23  N.  Y.  State  '  State  v.  Welcli,  80  W.  Va,  690. 
Rep.  695 ;  52  Hun,  821.  8  People  v.  Loui  Tong,  90  Cal.  877. 

4  Tucker  v.  Kellogg,  8  Utah,  11;  sScagle  v.  Chicago,  M.  &  St  Paul 
Berg  V.  Peterson,  49  Minn.  420 ;  Mai-  R,  Co.,  83  Iowa,  380. 

i»  Elkhart  v.  Witman,  133  Ind.  538. 
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(2)  An  experienced  civil  engineer  may  testify  as  an  expert 
that  stakes,  eacti  having  a  nail  in  the  top,  found  near  his  sur- 
vey line,  are  surveyors'  stakes.^ 

(3)  Testimony  as  to  whether  the  light  at  an  elevator  opening 
was  sufficient  to  enable  it  to  be  readily  seen,  given  by  persons 
who  have  tested  it  under  the  same  conditions  as  when  the 
accident  happened,  was  allowed  in  Snvder  v.  "Witner;^  and  in 
St.  Louis,  A.  &  T.  K.  Co.  v.  Johnson,'  opinions  of  experts 
were  admitted  to  establish  the  readiness  with  which  sand 
could  have  been  seen  on  a  railroad  track  at  a  point  where  a 
train  was  derailed,  and  the  chances  of  stopping  a  train  after 
the  sand  had  been  seen.  In  Chicago  &  A.  K.  Co.  v.  Legg*  a 
witness  was  allowed  to  state  that  in  his  judgment,  from  the 
appearance  of  the  tracks  and  the  indications  he  saw,  animals 
killed  by  a  railway  were  running  at  a  given  point.  In  Wil- 
ilams  V.  State '^  a  witness,  after  stating  the  facts,  was  allowed 
to  state  his  conclusions  of  the  appearance  and  acts  of  one  ac- 
cused of  crime.    , 

(4)  Testimon}''  of  witnesses  as  to  their  impressions  or  opin- 
ions as  to  the  appearance  or  expression  of  countenance  of  one 
accused  of  murder  just- after  the  affray  is  admissible.*  So  is 
evidence  of  the  appearance  of  deceased  at  the  time  of  the  injurj^ 
causing  death  in  respect  to  intoxication  and  his  ability  to  take 
care  of  himself.''  So  a  witness  familiar  with  shot-guns  and 
Winchesters  may  state  that  a  human  body  was  in  an  advanced 
state  of  decomposition,  and  that  wounds  thereon  had  the  ap- 
pearance of  being  made  with, a  shot-gun  and  a  bullet  from  a 
Winchester  rifle.* 

(5)  A  witness  may  state  that  a  photograph  is  a  correct  rep- 
resentation of  a  railroad  crossing.^  A  non-expert  cannot  give 
his  opinion  on  the  question  of  age;  '"but  in  a  prosecution  for  ' 
selling  liquor  to  minors,  testimony  of  a  witness  as  to  the  effect 
their  physical  appearance  produced  on  the  mind  of  the  witness 
as  to  the  ages  of  the  minors  is  competent."     Evidence  that 

1  McGinnis  v.  Hamilton,  58  Conn.  69.        8  Moi-ris  v.  State.  30  Tex.  App.  OS. 

2  83  Iowa,  653.  9  Miller  v.  Louisville,  N.  A.  etc.  R. 

3  78  Tex.  536.  Co.,  128  Ind.  97 ;  Travellers'  Ins.  Co. 
■"  33  111.  App.  318.  V.  Sheppard,  85  Ga.  751. 

4 16  S.  W.  Eep.  (Ark.)  816.  i"  Morton  v.  State,  90  Ala.  603. 

«State  V.  Bucliler,  103Mo.  303.  UQrahani  v.  State,  38  Tex.  App. 

'  Cook  T.  Standard  L.  &  Ace.  Ins.  561. 
Co.,  84  Mich.  13. 
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when  defendant  under  indictment  for  homicide  was  carried 
into  the  presence  of  a  wounded  man  after  the  arrest  the 
latter  identified  him  as  the  one  by  whom  he  was  shot  is  ad- 
missible under  the  rule  that,  when  the  opinion  of  the  witness 
is  the  mere  short-hand  rendering  of  the  facts,  such  opinion 
can  be  given,  subject  to  cross-examination,  as  to  the  facts  on 
Avhich  it  is  based.'  So  the  opinions  of  witnesses  are  competent 
to  show  that  hair  found  on  a  fence  was  from  a  horse  which 
defendant,  charged  with  robbery,  was  seen  riding  on  the  night 
of  the  crime,-  and  that  witness  examined  the  foot-prints  around 
the  place  of  the  crime,  and  the  defendant's  boots,  and  that  the 
tracks  corresponded  with  the  said  boots.'  But  a  witness  can- 
not testify  that,  in  his  opinion,  certain  tracks  were  made  by 
defendant,  as  it  is  for  the  jury  to  determine  from  the  facts" 
whether  they  were  or  not.*  So  a  witness  cannot  state  as  to 
whether  a  written  instrument  had  been  executed  at  a  recent 
or  remote  time,  when  based  only  on  the  appearance  of  the  in- 
strument;' nor  that  a  cartridge  had  mark*  on  it  indicating 
that  it  had  been  in  the  chambers  of  a  pistol.^  Evidence  that 
a  person  is  commonly  known  by  the  name  by  which  he  is 
called  in  a  suit  is  competent  on  the  question  of  variance.'  So 
any  fact  or  circumstance  is  admissible  in  evidence  to  identify 
a  defendantnotwithstanding  its  remoteness.^  It  may  be  shown 
that  a  pair  of  drawers  worn  hy  defendant  when  arrested  is 
similar  to  one  of  two  pairs  of  a  particular  make  and  pattern 
which  were  in  a  box,  and  one  of  which  was  stolen  and  the 
^ther  left  at  the  time  of  a  burglary  of  which  the  defendant  is 
charged;^  and  a  witness  in  whose  possession  one  of  the  stolen 
articles  was  found  may  describe  the  man  of  whom  she  pur- 
chased it,  and  state  what  he  said  to  her  at  that  time,  where  the 
prosecution  claims  that  the  seller  and  the  accused  are  one." 
Dates  of  book  entries  not  relating  to  the  suit  may  be  testified 
to  b}'  a  witness  who  made  them  for  the  purpose  of  fixing  the 
dates  of  entries  relating  to  the  suit  by  their  relative  positions." 

1  Fulcher  v.  State,  38  Tex.  App.  465.  8  state  v.  Chambers,  45  La.  Ann. 

-  Ci\umes  V.  State,  28  Tex.  App.  SIC.  36 ;  People  v.  Beach,  93  Mich.  25. 

3  Clark  V.  State,  28  Tex.  App.  189.  9  Woodruffl'  v.  State  (Tex.),  20  N.  W. 

4  Riley  v.  State,  88  Ala.  193.  Eep.  573. 

6  Williams  v.  Clark,  47  Minn.  53.  i»  Ryan  v.  State,  83  Wis.  486. 

6  People  V.  Mitchell,  94  Cal.  550.  u  Continental  Ins.  Co.  v.  Insurance 

7  Com.  V.  Gould,  158  Mass.  499.  Co.  of  Pa.,  51  Fed.  Rep.  884. 
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A  surveyor  cannot  state  as  an  opinion  whether  or  not  a  cer- 
tain boundary  was  located  by  a  previous  government  survey 
before  the  land  was  surve3fed  by  himself.'  But  he  may  state 
that  a  corner  found  by  him  in  a  survey  of  lands  in  dispute 
corresponded  with  other  corners  on  the  ground  that  were 
called  for.^  A  surveyor  cannot  be  allowed  to  fix  private  rights 
or  lines  by  any  theory  of  his  own ;  but  before  his  evidence  can 
be  received  it  must  be  connected  with  the  starting  points  and 
other  places  or  lines  called  for  by  the  grants  under  which  the 
parties  claim ; '  and  a  surveyor's  testimony,  as  a  man  of  science, 
is  never  receivable  except  in  connection  with  the  data  from 
which  he  surveys ;  and  lines  run  by  him  are  of  no  value  unless 
the  data  are  distinctly  established  from  which  they  are  run. 
A  witness  with  special  means  of  knowledge  may  testify  that 
the  letters  R.  L.  D.,  in  a  record  of  special  internal  revenue 
taxes,  stand  for  "  retail  liquor  dealer."  *  So  he  may  state  what 
the  words  "  New  York  Harbor  "  in  a  marine  policy  indicate  to 
an  insurer  where  the  terms  of  the  policy  leave  that  in  doubt.* 
So  a  person  who  has  qualified  himself  as  an  expert  in  the 
transactions  of  policy  players  may  testify  as  to  the  meaning 
of  the  term  "hit  list"  found  on  policy  papers."  So  owners 
and  masters  of  ships  may  testify  to  the  usage  and  meaning  in 
a  commercial  sense  of  clauses  of  a  marine  insurance  policy  re- 
lating to  the  course  of  the  vessel  insured.'  So  evidence  is 
admissible  to  show  what  meaning  apparently  ambiguous  words 
and  figures  on  tobacco  tags  conveyed  to  the  trade.^  So  ex- 
perts may  state  whether  the  term  "  mason-work  "  in  a  contract 
includes  the  laying  of  inlet  suction  and  drain  pipes.'  So  in  an 
action  for  libel  for  publishing  an  article  in  which  the  name  was 
misspelled,  but  as  spelled  was  very  similar  in  sound  to  that  of 
the  plaintiff,  the  testimony  of  persons  who  read  the  article  is  ad- 
missible to  show  that  they  understood  it  to  mean  the  plaintiff.'" 

1  Bui-t  V.  Bush,  83  Mich.  506.  '  Gerow  v.  Providence  Wash.  Ins. 

i  Bbydston  v.  Sumpter,  78  Tex.  403.  Co.,  28  N.  Y.  435. 

3  Jones  V.  Lee,  77  Mich.  35.  8  Conestoga  Cigar  Co.  v.  Finke,  144 

*  State  V.  O'Connell,  83  Me.  30.  Pa.  St.  159. 

5  Petrie  v.  Phoenix  Ins.  Co.,  133  N.  9  Elgin  v.  Joslyn,  36  111.  App.  301 ; 
Y;  137;  33  N.  Y.  State  Rep.  965.  Highton  v.  Dessau,  46  N.  Y.  State 

6  United  States  v.  King  (D.  C),  20  Rep.  932. 

Wash.  L.  P.  507.  i»  Fanand  v.  Aldrich,  85  Mich.  593, 
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XIII.    MISCELLANEOUS. 

Expert  testimony  is  admissible  as  to  the  breeding  and  pedi- 
gree of  horses.^  A  party  may  state  that  one  who  hired  and 
discharged  him  was  "  boss  "  and  that  another  was  the  superin^ 
tendent.^  Experts  may  state  whether  ranges  are  material  for 
plumbing  where  the  contract  in  question  is  silent  on  the  sub- 
ject.'' A  grantor  may  state  that  the  grantee  was  to  pay  the 
full  value  of  the  land  by  canceling  and  assuming  certain  debts, 
specifying  them.*  A  witness,  after  testifying  that  he  did  not 
hear  a  whistle  or  bell  upon  a  locomotive,  may  also  testify  that 
there  was  nothing  to  prevent  his  hearing  them.^  But  he  can- 
not testify  that  he  could  have  heard  a  signal  if  it  had  been 
given.^  An  expert  may  testify  as  to  a  defect  in  a  particular 
elevator ;  ^  or  whether  certain  described  phenomena  were  indic- 
ative of  an  "  explosion  "  in  the  ordinary  meaning  of  the  term." 
Any  witness  may  state  that  certain  persons  were  in  the  habit 
of  getting  drunk.'  "Whether  gates,  flaps  or  other  appliances  can 
be  used  to  prevent  influx  of  water  from  a  drain  into  a  cellar, 
and,  if  so,  whether  they  will  work  satisfactorily,  and  it  will  be 
easy  or  difficult  to  put  them  in,  are  matters  for  experts.'"  In 
Carter  v.  Carter ''  the  witness  was  allowed  to  testify  that,  from 
sounds  and  words  heard  by  him  from  an  adjoining  room  in  a 
hotel,  he  was  of  the  opinion  that  an  act  of  adultery  was  com- 
mitted in  such  room.  An  employee  in  an  action  against  the  rail- 
road company  for  injuries  may  testify  as  to  his  duties,  though 
they  may  be  prescribed  by  the  company.''  A  witness  cannot 
testify  what  would  have  been  the  result  of  a  railroad  ticket 
extended  in  a  certain  manner  as  to  time;"  nor  as  to  what  he 
would  have  done  if  he  had  known  that  the  movement  by  which 

1  Fleming  v.  MoClaffln,  1  Ind.  App.        ?  Bier  v.  Standard  Mfg.  Co.,  130  Pa. 
587.  St.  446. 

2  Applebee  v.  Albany  Brew.  Co.,  58        s  gt.  Louis  Gas  Light  Co.  v.  Ameri- 
Hun,  605 ;  34  N.  Y.  State  Rep.  671.  can  Fire  Ins.  Co.,  33  Mo.  App.  348. 

3  Cassidy    v.    Fontham,   38  N.   Y.        9  Gallagher  v.  People,  29  111.  App. 
State  Rep.  177.  401. 

<  McCormick    v.   Smith,   127  Ind.  w  stead  v.  Worcester,  150  Mass.  241. 

230.  "37  111.  App.^209. 

5  Ensley  R  Co.  v.  Chewing,  93  Ala.  is  Wabash    W.   R.   Co.   v.   Morgan 

24.  (Ind.),  31  N.  E.  Rep.  661. 

SEslsridge  v.  Cincinnati,  N.  O.  &  i^SpeHman  v.  Richmond  &  D.  E. 

T.  P.  R.  Co.  (Ky.),  12  S.  W.  Rep.  580.  Co.,  35  S.  C.  475. 
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he  was  injnred  was  going  to  occur  ;^  nor  as  to  what  would  bo 
the  best  useof  premises  in  the  absence  of  a  railroad,  and  what 
its  best  available  use  in  its  present  situation;^  nor  can  a  sur- 
veyor state  whether  a  survey  was  actually  located  on  the 
ground,  or  was  an  "  oiflce  survey,"  that  being  a  question  for 
the  determination  of  the  jury  from  all  the  facts  in  evidence.' 

XIV.    OPINIONS    OF   NON-EXPEETS. 

A  non-expert  may  state  whether  or  not  a  bust  is  a  good 
likeness  of  a  person  with  whom  he  is  well  acquainted.*  Such 
witnesses  may  be  asked  whether  a  party  "appeared  to  be 
mad  or  in. fun."  ^  Such  witnesses  may  also  state  that  a  person 
accused  of  a  crime  appeared  worried,^  or  intoxicated,  and 
after  describing  the  appearance  of  a  person  may  give  their 
opinion  as  to  his  age.''  Witnesses  cannot  state  their  opinions 
that  tracks  seen  in  one  place  were  th,e  same  and  made  by  the 
same  persons  as  others  which  they  saw  elsewhere,  or  that  the 
track  or  impression  made  by  a  shoe  taken  from  defendant's 
foot  was  the  same  as  other  tracks  made  and  seen  several  days 
previous  near  a  certain  place.^ 

1  Rntledge  v.  Missouri  Pac.  E.  Co.  *  Scliwartz  v.  Wood,  67  Hun,  648 ; 

(Mo.),  19  S.  W.  Rep.  38.  51  N.  Y.  State  Rep.  4. 

2Gray  v.  Manhattan  R.   Co.,  128  'State  v.  Edwards,  113  N.  C.  901. 

N.  Y.  499 ;  40  N.  Y.  State  Rep.  478.  «  State  v.  Bradley,  64  Vt.  466. 

3  Reast  V.  Donald  (Tex.),  19  S.  W.  '  State  v.  Douglass,  48  Mo.  App.  39, 

Rep.  795.                                          '  8  Hodge  v.  State  (Ala.),  13  S.  Rep. 
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II.  PRESUMPTIONS  THAT  OFFICERS  DO 

THEIR-  DUTY. 

9.  Public  ofSoers. 

10.  Concerning  person's  status. 

11.  A  party  presumed  to  know  the 

contents  of  a  writing  signed 
by  him. 

III.  INTEREST  QP  HUSBANt)  AND  WIFE. 

IV.  A  PARTY  MUST  SHOW  A  FACT  OF 
WHICH  HE  IS  BEST   COGNIZANT. 


V.  PRESUMPTION  OF  JURISDICTION  OF 

COURT. 

§  12.  General  jurisdiction. 

13.  Regularity  of  proceedings  ipre- 

sumed  when. 

14.  Limited   jurisdiction  —  Courts 

of. 

VI.  PRESUMPTION    AS     TO     CARRIERS, 

BAILEES,  ETC. 

15.  Negligence  of. 

16.  In  an  accident  case. 

17.  By  tugs,  ships,  etc. 

18.  By  carriers  as  to  passengers. 

19.  Contributory  negligence. 

20.  As  to  property. 

21.  By  railroad  trains. 

VII.  OFFICIAL       ACTS  —  PRESUMPTION 

OF  AUTHORITY. 

32.  Proof  of  official  capacity. 

Vm.  PRESUMPTION  THAT  THE  USUAL 
COURSE  OF  BUSINESS  WAS  FOL- 
LOWED. 

IX.  AGREEMENT  TO  PAY  FOR  SERV- 
ICES PRESUMED  WHEN. 


I.    OF   PRESUMPTIVE    EVIDICNCE   IN    GENERAL. 

§  1.  Definition. —  A  presumption  is  a  rule  of  law  that  courts 
■or  juries  shall  or  may  draw  a  particular  inference  from  a  par- 
ticular fact  or  from  particular  evidence,  unless  and  until  the 
truth  of  such  inferences  is  disproved.'  Presumptions  are 
raised  to  take  the  place  of  actual  proofs;  when  the  prdofs  are 
])resent  there  is  neither  foundation  nor  room  for  the  presump- 
tions.'^    And  inferences  cannot  be  drawn  from  inferences  to 


1 1  Starkie  Ev.  23-39 ;  Hull  v.  Af- 
liugton  I.  S.  D.,  83  Iowa,  683. 


2  Kelle^.-  V.  Ford  (Pa.),  30  Atl.  Rep. 
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show  a  liability.*  A  presumption  of  law  is  a  rule  of  law  that 
a  particular  inference  shall  be  drawn  by  a  court  or  jury  from 
a  particular  circumstance.^  A  presumption  of  fact  is  a  rule 
9f  law  that  a  fact  otherwise  doubtful  may  be  inferred  from  a 
fact  which  is  proved.  A  presumption  must  be  based  upon  a 
fact  and  I  not  upon  inference  or  upon  another  presumption.' 
A  presumption  is  neither  continuous  nor  retroactive.*  As 
a  rule,  the  burden  of  proof  remains  where  the  issue  made  b}' 
the  pleadings  places  it.* 

§  2,  Presumptions  in  general. —  The  results  of  experience 
are,  expressly  or  impliedly,  assumed  as  the  standard  of  cred- 
ibility in  all  questions  dependent  upon  moral  evidence.*  By 
experience,  facts  or  events  of  the  same  character  ar6,  referred 
to  causes  of  the  same  kind.  E}'  analogy,  facts  and  events  sim- 
ilar in  some  but  not  in  all  their  particulars  to  other  facts  and 
occurrences  are  concluded  to  have  been  produced  by  a  similar 
cause ;  so  that  analogy  vastly  exceeds  in  its  range  the  limits 
of  experience  in  its  widest  latitude,  though  their  boundaries 
may  sometimes  be  coincident  and  sometimes  indistinguishable. 
It  has  been  profoundly  remarked  that  in  whatever  manner  i 
the  province  of  experience,  strictly  so  calledj  comes  to  be  thus 
enlarged,  it  is  perfectly  manifest  that,  without  silch  provision 
for  this  purpose,  the  principles  of  our  constitution  would  not 
have  been  duly  adjusted  to  the  scene  in  which  we  have  to  act. 
Were  we  not  so  formed  as  eagerly  to  seize  the  resembling 
features  of  different  things  and  different  events,  and  to  ex- 
tend our  conclusions  from  the  individual  to  the  species,  life 
would  elapse  before  we  had  acquired  the  first  rudiments  of 
that  knowledge  which  is  essential  to  our  animal  existence. 
Every, branch  of  knowledge  presents  instructive  examples  of 
the  extent  to  whicli  this  mode  of  reasoning  may  be  securel}'' 
carried.  In  short,  all  that  men  know  is  referable  to  percep- 
tion and  reflection.  During  the  period  of  childhood  we  be- 
lieve implicitly  almost  all  that  is  told  us.  At  an  early  period, 
however,  we  begin  to  find  that  of  the  things  told  to  us  some 

1  Wliitney  v.  Short,  149  Pa.  St  29.  ''  1  Phil.  Ev.  495;  Laws6n,  Pres.  Ev. 

2  1  Phil.  Ev.  627.  31. 

3  Cumberland  &  P.  R  Go.  v.  State,  5  Blunt  v.  Barrett,  134  N.  Y.  117 ;  35 
73  Md.  74.  N.  Y.  State  Rep.  64. 

0  "Whitney  v.  Short,  149  Pa.  St.  29, 
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are  not  true,  and  thus  our  implicit  reliance  on  the  testimony 
of  others  is  weakened. 

§  3.  Circumstances  and  presumptions  —  Diflt'crence  be- 
tween.—  The  term  "presumptive"  is  frequently  used  as  syn- 
onymous with  "circumstantial"  evidence;  but  it  is  not  so 
used  with  strict  accuracy.  The  word  "presumption,"  c»  to 
tfrinini,  imports  an  inference  from  facts,  and  the  adjunct 
"  presumptive,"  as  applied  to  evidentiary  facts,  implies  the 
certainty  of  some  relation  between  the  facts  and  the  infer- 
ence. Circumstances  generally,  but  not  necessarily,  lead  to 
particular  inferences ;  for  the  facts  may  be  indisputable,  and 
yet  their  relation  to  the  principal  fact  may  be  only  apparent 
and  not  real;  and  even  when  the  connection  is  real  the  de- 
duction may  be  erroneous.  Circumstantial  and  presumptive 
evidence  differ,  therefore,  as  genus  and  species.  The  ante- 
cedent circumstances  are  one  thing,  the  presumption  from 
them  another  and  different  one.  Of  presumptions  afforded 
by  moral  phenomena,  a  memorable  inst9,nce  is  recorded  in  the 
judgment  of  Solomon,  whose  knowledge  of  the  all-powerful 
force  of  maternal  love  supplied  him  with  an  infallible  criterion 
Qf  truth. 1 

§  4.  Presumption  juris  et  de  jure. —  Conclusive,  or,  as  they 
sometimes  called,  imperative  or  absolute,  presumptions  of  law 
are  rules  determining  the  quantity  of  evidence  requisite  to 
support  any  particular  averment,  which  is  not  permitted  to 
be  overcome  by  any  proof  that  the  fact  Is  otherwise;  as  that 
every  person  is  conclusively  presumed  to  contemplate  the 
natural  and  probable  consequences  of  his  acts,  and  that  every 
person  above  the  age  of  fourteen  years  is  acquainted  with  tlie 
law.  The  civilians  divided  legal  presumptions  into  two  classes, 
namely,  prcesumptiones  juris  et  de  jure,  and  prcesuwjjtiones 
juris  simply.  Presumptions  of  the  former  class  were  such  as 
were  considered  to  be  founded  upon  a  connection  and  relation 
so  intimate  and  certain  between  the  fact  known  and  the  fact 
sought  that  the  latter  was  deemed  to  be  an  infallible  conse- 
quence from  the  existence  of  the  first.  Such  presumptions 
were  called  prmsumptiones  juris,  because  their  force  and  au- 
thority were  recognized  by  the  law,  and  dejiire,  because  they 
were  made  the  foundation   of   certain  specific  legal  conse- 

iDoniat's  Civil  Law,  book  III,  tit.  G. 
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qoetioes,  against  which  no  argument  or  evidence  was  admis- 
sible; while  prcesumptiones  juris  simply,  though  deduced 
from  facts  characteristic  of  truth,  were  always  subject  to  be 
overthrown  by  proof  of  facts  leading,  to  a  contrary  presump- 
tion. The  justice  and  policy  of  such  relations  have  been  thus 
eloquently  stated.  Civil  cases  regard  property  as  natural; 
although  property  itself  is  not,  yet  ahnost  everything  concern- 
ing property,  and  all  its  modifications,  is  of  artificial  contriv- 
ance. The  rules  concerning  it  become  more  positive  as 
connected  with  private  institutions.  The  legislator,  therefore, 
always,  the  jurist  frequently,  may  obtain  certain  methods,  by 
which  alone  they  will  suffer  such  matters  to  be  known  and 
established ;  because  their  very  essence,  for  the  greater  part, 
depends  on  the  arbitrary  conventions  of  men.  Men  act  on 
them  with  all  the  power  of  a  creator  over  liis  creatures.  They 
make  fictions  of  law  and  presumptions  of  l&w  prceaumptiones 
juris  et  dejure,  accoi-ding  to  their  ideas  of  utility,  and  against 
those  fictions  and  against  presumptions  so  created  they  do 
and  may  reject  all  evidence. 

I  5.  No  arbitrary  rule  of  presumption  iixed. —  Presump- 
tions of  every  kind,  to  be  just,  must  be  dictated  by  nature  and 
reason;  and,  except  under  special  and  peculiar  circumstances, 
it  is  impossible,  without  a  dereliction  of  every  rational  princi- 
ple, to  lay  down  positive  rules  of  presumption  where  every 
case  must  of  necessity  be  connected  with  peculiarities  of  per- 
sonal disposition  and  of  concomitant  circumstances,  and  be 
therefore  irreducible  to  any  fixed  principle.  In  criminal  juris- 
pradence,  therefore,  arbitrary  presumptions  should  be  spar- 
ingly admitted,  and  even  when  they  are  so  they  occasionally 
work  injustice.  Where  a  peremptory  presumption  of  legal 
gnilt  is  not  pernicious  and  unjust,  it  is  in  general  at  least  un- 
necessary ;  for,  if  it  be  a  fair  conclusion  of  the  reason,  it  will 
be  adopted  by  the  tribunals  without  the  mandate  of  the  legis- 
lature* The  law  of  England  admits  of  no  such  thing  as  the 
semiplena  probatio,  founded  on  circumstances  of  conjecture 
and  suspicion  only,  which  in  many  countries  governed  by  the 
Roman  law  was  held  to  warrant  the  infliction  of  torture  with 
a  view  to  compel  admissions  and  complete  perfect  proof. 

§  6.  Circumstances  inflexible  proof  when. —  It  has  been  said 
that  "circumstances  are  inflexible  proofs;  that  witnesses  may 
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be  mistaken  or  corrupted,  but  things  can  be  neither."  ^  Now 
a  circumstance  is  neither  more  nor  less  than  a  minor  fact,  and 
it  may  be  admitted  of  all  facts  that  they  cannot  lie;  for  a  fact 
cannot  at  the  same  time  exist  and  not  exist ;  so  that  in  truth 
the  doctri::e  is  merely  the  expression  of  a  truism,  that  a  fact 
is  a  fact.  It  may  also  be  admitted* that  "circumstances  are 
inflexible  proofs,"  but  assuredly  of  nothing  more  than  of  their 
own  existence.  Although  "circumstances  cannot  lie,"  the 
narrators  of  them  may;  that,  like  witnesses  of  all  other 
facts,  the}''  may  be  biased  or  mistaken,  and  that  the  facts, 
even  if  undisputably  true,  may  lead  to  erroneous  inferences. 
If  evidence  be  so  strong  as  necessarily  to  produce  certainty 
and  conviction,  it  matters. not  by  what  kind  of  evidence  the 
effect  is  produced;  and  the  intensity  of  the  proof  must  be 
precisely  the  same  whether  the  existence  be  direct  or  circum- 
stantial. It  is  not  intended  to  deny  that  circumstantial  evi- 
dence affords  a  safe  and  satisfactory  ground  of  assurance'and 
belief,  nor  that  in  many  individual  instances  it  may  be  superior 
in  proving  power  to  other  individual  cases  of  proof  by  direct 
evidence.  Where  circumstances  connect  themselves  closely 
with  each  other,  where  they  form  a  large  and  strong  body,  so 
as  to  carry  conviction  to  the  minds  of  a  jury,  it  may  be  proof 
of  a  more  satisfactory  sort  than  that  which  is  direct.  In 
some  lamentable  instances  it  has  been  known  that  a  short 
story  has  been  learned  by  heart  b}^  two  or  three  witnesses ;  they 
have  been  consistent  with  themselves;  they  have  been  consist-- 
ent  with  each  other,  swearing  positively  to  a  fact,  which  fact 
has  turned  out  afterwards  not  to  be  true.  It  is  almost  impos- 
sible for  a  variety  of  witnesses,  speaking  to  a  variety  of  cir- 
cumstances, so  to  concert  a  story  as  to  impose  upon  a  jury  by 
a  fabrication  of  that  sort;  so  that  where  it  is  cogent,  strong; 
and  powerful,  where  the  witnesses  do  not  contradict  each: 
other,  or  do  not  contradict  themselves,  it  may  be  evidence- 
more  satisfactory  than  even  direct  evidence,  and  there  are 
more  instances  than  one  Avhere  that  has  been  the  case.  It 
has  been  said  that  "  though  in  most  cases  of  circumstantiali 
evidence  there  be  a  possibility  that  the  prisoner  may  be  inno- 
cent, the  same  often  holds  in  cases  of  direct  proof,  where 
witnesses  may  err  as  to  identity  of  person,  or  corruptly  falsify,. 

>  Burnett's  C.  L.  of  Scotland,  530. 


PRESUMPTIVE   EVIDENCE.  415 

for  reasons  that  are  at  the  time  unknown.'  Where  the  evi- 
dence is  direct,  the  testimony  credible,  belief  is  the  immediate 
and  necessary  result;  whereas,  in  cases  of  circumstantial  evi- 
dence, processes  of  inference  and  deduction  are  essentially 
involved,  frequently  of  a  most  delicate  and  perplexing  char- 
acter, liable  to  numerous  causes  of  fallacy,  some  of  them  in- 
herent in  the  nature  of  the  mind  itself,  which  has  been 
profoundly  compared  to  the  distorting/  power  of  an  uneven 
mirror,  imparting  its  own  nature  upon  the  true  nature  of 
things.^  ^ 

§  7.  Every  one  is  presumed  to  know  the  law  when. — 
"  Igriorantia  jwis,  quod  qiiisque  tenetur  scire,  neminem  ex- 
cusat,^^  is  a  maxim  of  law  recognized  from  the  earliest  times. 
Every  one  who  is  of  the  age  of  discretion  and  compos  mentis 
is  presumed  to  know  the  municipal  law  when  ignorance  of  it 
would  relieve  him  from  the  consequences  of  a  crime  or  from 
liability  upon  a  contract ;  for  every  one  is  bound  to  know  the 
law  of  the  la,nd  regulating  his  conduct,  and  he  is  presumed 
to  do  so.'  Thus,  where  A.  deals  with  a  person  whom  he 
knows  to  be  a  broker,  he  is  presumed  to  know  that  such  per- 
son is  acting  as  an  agent  for  some  third  person.*  And  where 
A.  finds  a  iiiortgage  on  record  qver  thirty. years  old,  which 
the  law  from  lapse  of  time  presumes  paid,  if  A.  purchases 
the  mortgage  he  is  presumed  to  know  that  it  is  presumed  to 
be  paid.^  And  in  a  case  where  A.  is  sentenced  to  the  peni- 
tentiary by  a  court  having  no  jurisdiction  to  try  him,  in  an 
action  against  the  jailer  and  sheriff  for  trespass  it  is  pre- 
sumed that  they  knew  the  law  and  that  they  had  no  right  to 
hold  him.^  It  is  an  offense  to  sell  an  article  the  sale  of  which 
is  prohibited,  although  the  seller  does  not  know  that  it  is  a 
prohibited  article.''  Thus,  where  a  statute  prohibits  the  selling 
of  liquor  to  an  intoxicated  person,  if  A.  sells  liquor  to  an  in- 
toxicated person,  not  being  aware  of  the  law,  he  is  neverthe- 

1  Burnett  on  C.  L.  of  Scotland,  524  *  Baxter  v.  Duree,  50  Am.  Dec.  002 ; 

2Novum  Organum,  lib.  1,  Aph.  41,  29  Me.  434. 

43 ;  Best  on  Presumptions,  255.   And  5  Goodwyn  v.  Baldwin,  50  Ala.  127. 

see  3  Bentham's  Jud.  Ev.,  b.  V,  ch.  «  Pattison  v.  Prior,  18  Ind.  440. 

XV,  §  ly.  ^Com.  -v.  Raymond,  97  Mass.  567; 

3  4  Bl.'  Comm.  27 ;  1  Hale,  P.  C.  43.  Com.  v.  Wentworth,  118  id.  470. 
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less  liable,  as  he  is  presumed  to  know  it.'  So  where  an  act 
prohibited  by  statute  is  done  without- knowledge  of  the  crim- 
inal ingredient  in  the  act,  ignorance  or  mistake  of  the  fact 
has  been  held  to  have  been  no  excuse ;  ^  but  the  contrary  has 
also  been  held.^  There  is  no  presumption  of  knowledge  of 
private  or  foreign  laws. 

§  8.  Estoppels  as  presumptions. —  Estoppels  are  ranked 
with  conclusive  presumptions,  and  are  divided  into  three 
classes:  estoppels  by  deed,  by  record,  and  in  pais.  A  man  is 
said  to  be  estopped  when  he  has  done  or  permitted  some  act 
■which  the  policy  of  the  law  will  not  permit  him  to  gainsay 
or  deny.  They  are  only  binding  upon  the  parties  and  their 
privies,  and  can  only  be  taken  advantage  of  by  those  who  are 
bound  by  them.  But  it  does  apply  to  the  sovereign.  Estop- 
pels in  pais  are  those  which  are  not  included  in  those  by  deed 
or  record.  Thus,  if  the  maker  of  a  note  declares  it  to  be 
good  to  a  person  who  is  about  to  purchase  it,  or  stands  bj'  in 
silence  when  it  is  about  to  be  transferred  to  a  third  person, 
he  is  thereby  estopped  from  setting  up  any  defense  to  the 
note  which  existed  at  that  time  of  which  he  was  or  ought  to 
have  been  cognizant."  Mr.  Lawson,  in  his  work  on  Presump- 
tive Evidence,  says:^  Persons  engaged  in  a  particular  trade 
are  presumed  to  be  acquainted  with  the  value  of  an  article 
bought  and  sold  therein,  the  names  under  which  they  go  in 
such  trade,  and  the  general  customs  obtaining  and  followed 
therein.  The  same  rule  is  laid  down  in  Hinckley  v.  Kersting,* 
where  it  was  held  that  a  bank  was  estopped  from  saying  that 
bank  bills  purchased  by  it  at  a  discount  were  worthless.  A  per- 
son who  deals  in  a  particular  market  must  be  taken  to  deal 
according  to  the  custom  of  that  market.''  All  trades  have 
their  usages,  and  when  a  contract  is  made  with  a  man  about 
the  business  of  his  craft,  it  is  presumed  to  have  been  made  on 
the  basis  of  such  usage,  which  becomes  a  part  of  it.  In  other 
words,  the  uniform  custom  of  a  merchant  or  manufacturer  is 

1  Cora.  V.  Boynton,  2  Allen  (Mass.),        ^  Cloud   v.   Whiting,   38    Ala.   57 ; 

160;  Whilton   v.  State,  37  Miss.  379;  Vanderpool  v.  Blake,  28  Ind.  ISO. 
Winchart  v.  State,  6  Ind.  30.  5  Page  15. 

■   2  Com.  V.  Emmons,  98  Mass.  6.  6  31111.347. 

3  cutter  V.  State,  36  N.  J.  L.   125 ;        '  Broom's  Legal  Max.  683,  889. 
Stern  v.  State,  58  Ga.  229. 
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presumed  to  be  known  to  those  in  the  habit  of  dealing  with 
him,  and  in  their  dealings  they  are  presumed  to  act  in  refer- 
ence to  that  custom.  Thus,  where  it  is  the  general  custom 
in  a  certain  trade  to  charge  interest  on  accounts  after  a  fixed 
time,  parties  dealing  therein  are  presumed  to  be  cognizant  of 
this  custom  and  are  bound  to  it.^ 

11.    PRESUMPTION   THAT   OFFICERS   DO   THEIR  DUTY. 

§  9.  Public  officers. — ■  The  presumption  is  that  public  of- 
ficers do  as  the  law  and  their  duty  require  them.^  The  same 
presumption  arises  in  favor  of  an  attorney  at  law ;  and  if  an 
attorney  does  an  act  which  would  be  a  violation  of  his  duty 
unless  a  certain  condition  had  first  been  performed,  it  will  be 
presumed  that  such  condition  was  performed.^  But  this  pre- 
sumption will  not  be  permitted  to  sustain  a  vital  jurisdictional 
fact ;  *  nor  to  sustain  acts  done  by  him  outside  of  or  contrary 
to  the  usual  and  well-recognized  functions  and  duties  of  his 
office.^  Thus,  where  a  return  of  service  of  a  summons  of  an 
officer  is  not  dated,  the  presumption  is  that  it  was  served 
within  the  legal  time.*  Where  it  is  the  duty  of  an  oflBcer  to 
make  certain  entries  in  books,  and  the  books  with  such  entries 
are  produced,  the  presumption  is  that  he  made  them.' 

§,  10.  Concerning  person's  status. —  The  place  where  a 
person  lives  is  presumptively  his  domicile.'  So  the  earnings 
of  a  minor  son  are  presumed  to  belong  to  his  father.'  Al- 
though the  legal  presumption,  in  the  absence  of  an  express 
agreement  to  the  contrarjr,  is  that  one  who  during  his  minor- 
ity performs  services  for  another  standing  in  loco  parentis 

1  Meeoh  v.  Smith,  7  Wend.  315.  333 ;    Henry  v.   DuUe,   74  Mo.  413 ; 

2  State  V.  Lewis,  107  N.  C.  967 ;  People  v.  Snyder,  41  N.  Y.  397 ; 
Cowles  V.  Reavis,  109  id,  417 ;  People  Leedom  v.  Lombart,  80  Pa.  St.  381. 
«x  rel.  Soer  V.  Crane,  125  N.  Y.  535 ;'  3  Davis  v.  Bowe,  27  N.  Y.  State 
35  N.  Y.  State  Rep.  819;  Young  v.  Rep.  862. 

Wempe,  46  Fed.  Rep.  354 :  Enos  v.  *  Sheldon  v.  Wright,  7  Barb.  39. 
State,  131  Ind.  560 ;  McDonald  v.  5  Jones  v.  Minibach,  26  Tex.  235. 
Nelson,  2  Cow.  139 ;  People  v.  Smith,        ^  Reid  v.  Jordan,  56  Ga.  62 ;  Ben- 

59  Cal.  365 ;  Roberts  v.  Cook,  68  Ga.  nett  v.  McConnell,  88  id.  177. 
325 ;  Conwell  v.  Watkins,  71  111.  489 ;        '  Boyce    v.    Auditor-General,     90 

Ward  V.  State,  48  Ind.  290 ;  Tunstall  Mich.  326. 

V.  Parish  of  Madison,  80  La.  Ann.        8  Mowry  v.  Latham,  17  R.  I,  480. 
471 ;  Gay  v.  Southworth,  113  Maas.       »  Grant  v.  Grant,  109  N.  C.  710. 
37 
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towards  him  is  not  entitled  to  compensation  therefor,'  there 
is  no  presumption  of  law  against  an  agreement  of  a  parent  to 
pay  a  child  for  personal  services,  where  there  is  evidence 
tending  to  show  such  an  agreement,  although  if  there  is  no 
such  evidence  there  is  a  presumption  that  the  services  are 
gratuitous.^  So  the  presumption  that  a  son  who,  after  attain- 
ing majority,  continues  a  member  of  his  father's  family,  work- 
ing for  him  apparently  as  before,  is  working  for  his  support, 
as  in  his  minority,  may  be  overcome  by  evidence  indirect  or 
circumstantial,  by  the  conduct  or  conversation  of  the  parties.' 
So  proof  that  a  person  is  the  child  of  a  certain  person  named 
is  sufficient  proof  that  he  is  his  legitimate  child,*  and  that  a 
child  born  in  wedlock  is  legitimate ;  but  there  is  no  presump- 
tion that  a  man  who  marries  the  mother  of  a  bastard  child  is 
its  father.^ 

§  11.  A  party  presumed  to  know  the  contents  of  a  writing 
signed  by  liim.—  Every  person  is  presiimed  to  know  the  con- 
tents of  a  writing  signed  by  himself,  or  b}^  another  at  his 
request;  and  so  of  a  paper  drawn  up  by  one  for  another,  and  of 
matters  referred  to  in  such  writing.^  It  is  also  presumed  that 
the  party  signing  knew  the  legal  effect  thereof.' 

III.    INTEEEST  OF   HUSBAND    AND    WIFE. 

The  law  presumes  a  loan  from  the  mere  fact  of  the  receipt 
of  the  wife's  money  by  the  husband,  and  such  presumption 
can  only  be  rebutted  by  proof  of  a  gift.^  But  it  seems  the 
presumption  of  a  gift  by  a  wife  to  the  husband  arises  when 
she  applies  funds  belonging  to  her  for  his  benefit,  or  volun- 
tarily turns  them  over  to  him  to  be  used  in  his  business  or  for 
the  support  of  his  family.'    In  transfers  from  a  husband  to 

1  Puterbaugh  v.  Puterbaugh  (Ind.  Alb.  L.  J.  44 ;  Finn  v.  Brown,  143  U. 

App.),  33  N.  E.  Rep.  808.  S.  .56 ;  Harris  v.  Story,  2  E.  D.  Smith, 

2Ulrich  T.  Ulrich,  180  N.  T.  120;  363. 

49  N.  y.  State  Rep.  83.  7  Hears  v.  Graham,  8  Blaokf.  (Ind.) 

3  Donahue  v.  Donahue  (Minn.),  55  144 ;  Bliven  v.  Lydecker,  130  N.  Y. 

N.  W.  Rep.  602.  103 ;  40  N.  Y.  State  Rep.  636. 

iMcChaskey  v.  Barr,  47  Fed.  Rep.  8  Re  Wormley's  Estate,  137  Pa.  St 

154.  101. 

5  McDonald's  Appeal,  147  Pa.  St.  9  Reed  v.  Reed,  135  III,  482.    But 
537.  see  Chadbourne  v.  Williams,  45  Minn. 

6  Re  Sheldon's  Will,  40  N.  Y.  State  294. 
Rep.  369;  Ballou  v.  Earle  (R  I.),  45 
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his  wife  or  to  another  for  her  benefit,  there  is  a  presumption 
against  the  wife  in  favor  of  her  husband's  creditors,  which 
she  must  overcome  by  afiBrmative  proof.'  But  it  seems  that 
the  creditor  attacking  such  deed  or  transfer  must  show  the 
insolvency  of  the  husband  at  the  time  of  the  purchase  or 
transfer,  and  that  the  property  was  paid  for  with  the  debtor's 
money.''  The  presumption  is  that  a  husband  purchased  the 
property  in  his  possession  with  his  own  funds  instead  of  funds 
belonging  to  his  wife ;  ^  and  where  personal  property  is  found 
in  the  possession  of  a  married  woman,  the  presumption  of 
law  is  that  her  possession  is  that  of  her  husband,  and  the 
burden  rests  upon  her  to  show  that  she  is  the  sole  and  sepa- 
rate owner.*  The  presumption  is  that  where  the  corpus  or 
principal  of  the  separate  property  of  a  married  woman  is 
taken  possession  of  by  her  husband,  it  is  held  by  him  for  her 
use  and  benefit,  but  a  different  rule  prevails  as  to  interest  or 
income.'  In  Texas  goods  held  by  a  husband  or  wife  are  pre- 
sumed to  be  community  property.* 

IV.    A  PAETT   MUST  SHOW  A   FACT  OF  WHICH  HE  IS  BEST  COGNIZANT. 

The  burden  of  proof  is  on  the  party  to  show  a  material 
fact  of  which  he  is  best  cognizant.'  When  it  is  as  easy  for 
the  plaintiff  to  prove  the  negative  as  it  is  for  the  defendant 
to  disprove  it,  then  the  burden  of  proof  must  rest  with  him ; 
but  where  the  means  of  proving  the  negative  are  not  within 
the  power  of  the  plaintiff,  but  all  the  proof  on  the  subject  is 

'  Leonard  v.  Smith,  34  W.  Va.  442;  sSteplienson  v.  Felton,  106  N.  C. 

Stevens-   v.    Carson,    30    Neb.    544;  114;  Bucks  v.  Moore,  36  Mo.  App. 

Osborn   v.  "Wilkes,   108  N.   C.  651 ;  529 ;  Rice  v.  Sayles,  23  111.  App.  189. 

Backer  v.  Meyer,  43  Fed.  Rep.  702 ;  *  Hemelreioh  v.  Carlos,  24  Mo.  App. 

Smith  V.  Tosini  (S.  D.),  48  N.  W.  Rep.  261 

399 ;  Gettelmann  v.  Gitz,  78  Wis.  439 ;  »  Denny   v.  Denny,  123  Jnd.   240 ; 

Sargeant  v.  Fuller,  132  Pa  St  127 ;  Clark  v.  Clark,  76  Wis.  306 ;  Bartlett 

Storrs  V.  Storrs,  23  Fla.  374;  Man-  y.  Wright,  29  IlL  App.  339;  Hood  v. 

Chester  v.  Tibbetts,  121  N.  Y.  319 ;  80  Jones,  5  Del.  Ch.  77. 

N.  Y.  State  Rep.  721 ;  Claflin  v.  Pfeif-  «  Purdora  v.  Boyd,  83  Tex.  138.  And 

fer,  76  Tex.  469.  see  Gretton  v.  Weber,  47  Fed.  Rep. 

2  White  V.  Classby,  101  Mo.  163;  852;  Re  Tobin,  40  N.  Y.  State  Repi 

Tuscaloosa  First  Nat  Bank  v.  Ken-  366 ;  Dimmick  v.  Dimmick,  95  Cal. 

nedy,  91  Ala.  470;  Watson  v.  Pink-  328. 

ney,  46  N.  Y.  State  Rep.  345;  18  N.  'Ford  v.   Simmons,   13  La.   Ann. 

Y.  Supp.  790.  397. 
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within  the  control  of  the  defendant,  who,  if  the  negative  is 
not  true,  can  disprove  it  at  once,  then  the  law  presumes  the 
truth  of  the  negative  averment  from  the  fact  that  the  de- 
fendant withholds  or  does  not  produce  the  proof  which  is  in 
his  hands,  if  it  exists,  that  the  negative  is  not  true. 

v.    PEESTJMPTION    OF   JUEISDICTION   OF   COUET. 

§  12.  General  jurisdiction. —  Where  a  court  having  gen- 
eral jurisdiction  acts  in  a  case,  its  jurisdiction  to  so  act  will  be 
presumed ;  ^  and  this  presumption  embraces  jurisdiction  not 
only  of  the  cause  or  subject-matter  of  the  action  in  which  the 
judgment  is  given,  but  of  the  parties  also.^  And  where  it  ap- 
pears that  the  court  was  one  of  record,  having  a  seal  and 
clerk,  it  will  be  presumed  that  it  had  jurisdiction.' 

§  13.  Eegularity  of  proceedings. —  The  regularity  of  the 
proceeding  of  courts  of  general  powers  is  presumed,  and  so  of 
the  proceedings  of  inferior  courts,  jurisdiction  being  once 
shown  to  exist.*  From  delivery  of  letters  of  administration 
it  is  presumed  that  the  oath  required  of  the  administrator 
was  taken.  It  will  be  presumed  that  the  court  below  did 
"  strict  justice"  to  the  parties  as  required  by  statute.^  Where 
judgment  is  shown,  the  presumption  is  that  the  summons  was 
served  on  the  defendant  as  required  by  law.^  If  any  presump- 
tion of  law  be  reasonable,  it  is  that  which  favors  the  regu- 
larity of  judicial  proceedings  until  something  else  appears; 
and  the  greater  the  tendency  to  irregularity,  the  greater  the 
necessity  for  violence  of  presumption  against  it ;  this  is  all  that 
saves  our  records.'   It  will  be  presumed  of  a  judgment  rendered 

1  Wallace  v.  Cox,  71  111.  518 ;  Ger-  ■>  Lyne    v.    Sanford,   82    Tex.   58 ; 

man  Nat.  Bank  v.  Elwood,  16  Colo.  Davis  v.  State,  17  Ala.  354 ;  Gray  v. 

344 ;  Holm  v.   Kelly,    34    Cal.  400 ;  Cruin,  36  id.  559 ;  State  v.  Gibson,  21 

Hays  V.  Ford,  55  Ind.  53.  Ark.  140 ;  Stearns  v.  Stearns,  32  Vt. 

2Richee  t.  Carpenter  (Wash.),  28  678. 

Pac.  Eep.   380;  Galpin  v.   Page,   18  SHoag  v.   Greenwich,   133  N.  Y. 

Wall.    364;    Smith  v.   Mongoga,    8  153 ;  44  N.  Y.  State  Rep.  519 ;  Grim- 

N.  M.  39 ;  State  v.  Gamble,  108  Mo.  stead  v.  Foote,  26  Miss.  476. 

500.  6  German  Nat.  Bank  v.  Elwood,  16 

s  Caughran  V.  Gilman,  81  Iowa,  442 ;  Colo.   244;  Ray  v.  Rowley,  1  Hun, 

Hallum  V.   Dickinson,   54  Ark.  311 ;  614. 

Gage  V.  Nichols,  135  111.  128;  Henry  'Green    v.   Tower,  49  Kan.    303; 

V.  Allen,  83  Tex.  35.  Jamison  v.  Weaver,  84  Iowa,  611 ; 
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on  service  by  publication  that  a  proper  affidavit  on  which  to  base 
the  citation  by  publication  was  made,  until  the  contrary  is 
affirmatively  show;n  by  something  in  the  record.^ 

§  14.  Limited  jurisdiction  —  Courts  of.—  Where  proceed- 
ings are  taken  by  an  inferior  court,  or  are  under  special  au- 
thority granted  to  any  tribunal  in  a  special  case,  or  for  special 
purposes,  or  are  not  according  to  the  course  of  the  common 
law,  the  jurisdiction  is  not  presumed,  but  must  be  shown.^ 
But  a  judgment  of  a  county  judge  authorizing  the  bonding 
of  a  town  is  clothed  with  the  same  presumptions  as  adjudica- 
tions of  courts  of  record  having  general  jurisdiction,  as  the 
statute  provides  that  it  shall  have  the  same  force  and  effect 
as  other  judgments  of  courts  of  record.'  But  where  a  statute 
gives  to  county  courts  power  to  order  the  sale  or  partition  of 
real  estate  in  certain  cases  and  its  act  is  attacked,  there  is  no 
presumption  that  everything  necessary  to  the  validity  of  the 
judicial  act  has  been  done.*  The  proceedings  are  under  a 
special  authority  delegated  to  the  county'  court  in  a  particular 
case,  and  not  under  its  general  jurisdiction  as  a  court  of  com- 
mon law  or  of  equity.  And  where  by  state  statutes  service 
of  process  by  publication  is  substituted  in  place  of  personal 
service  in  certain  actions  and  proceedings,  that  the  statute 
has  been  strictly  followed  must  be  proved,  and  no  presumption 
of  jurisdiction  will  be  indulged  in.^  When  the  special  powers 
conferred  are  brought  into  action  according  to  the  course  of 
the  common  law,  i.  e.,  in  the  usual  form,  by  regular  process 
and  personal  service,  where  a  personal  judgment  is  asked,  or- 
by  seizure  or  attachment  of  the  property  where  a  judgment 
m  rem  is  sought,  the  same  presumption  of  jurisdiction  will 
usually  attend  the  judgments  of  the  court  as  in  cases  falling 
within  its  general  powers.^  But  where  the  special  powers 
conferred  are  exercised  in  a  special  manner,  or  where  thegen- 

Slicei-  V.  Back  of  Pittsburgh.  16  How.  3  Hoag  v.  Greenwich,   133    N.   Y. 

(U.  S.)  571 ;  State  v.  Hinchman,  27  152 ;  44  N.  Y.  State  Rep.  519. 

Pa.  St.  479;    Sheldon  v.  Wright,   7  ^Tolmie  v.  Thompson,  3  Cranch,. 

Barb.  39.  123 ;  Goulding  v.  Clark,  34  N.  H.  148 ; 

1  Hardy  v.  Beaty,  84  Tex.  563 ;  81  Graham  v.  Whitely,  26  N.  J.  L.  262. 
Am.  St.  Rep.  80.    But  see  Dennison  v.  »  Galpin  v.  Page,  18  Wall.  364 ;  Mc- 
Taylor  (111.),  31  N.  E.  Rep.  148.  Mynn  v.  Wheeler,  87  Cal.  300;  Com. 

2  Goulding  v.  Clark,  34  N.  H.  148.  v.  Blood,  97  Mass.  538. 

6  Harvey  v.  Tylery  2  Wall  332. 
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eral  powers  of  the  court  are  exercised  over  a  class  not  within 
its  ordinary  jurisdiction,  upon  the  performance  of  prescribed 
conditions,  no  such  presumption  of  jurisdiction  will  attend  the 
jurisdiction  of  the  court.  The  facts  essential  to  the  exercise 
of  the  special  jurisdiction  must  appear  in  such  cases  upon  the 
record.  Such  jurisdiction  is  not,  therefore,  the  less  to  be 
strictly  pursued  because  the  same  court  may  possess  over 
other  subjects  or  other  persons  a  more  extended  and  general 
jurisdiction. 

VI.    PEESTJMPTIONS    AS   TO   CAEEIEKS,  BAILEES,  ETC. 

§15.  Negligence  of. —  Upon  proof  of  delivery  of  goods 
to  common  carriers  and  their  loss  by  them,  it  is  presumed 
that  they  were  lost  by  their  negligence ;  ^  and  the  same  rule 
applies  to  bailees  for  hire.  Bat  in  the  case  of  common  car- 
riers of  passengers,  as  a  general  rule,  some  proof  of  negligence 
must  be  given.  To  this  rule  there  are  many  exceptions,  as, 
where  an  injury  to  a  passenger  results  from  the  breaking 
down  of  a  passenger  coach,  the  breaking  of  a  rail,  the  falling 
away  of  an  embankment,  the  breaking  down  of  a  bridge,  a 
collision  of  trains,  etc.,  in  such  cases  the  law  will  presume 
negligence  on  the  part  of  the  company  until  the  contrary  is 
shown.^  But  in  all  cases  it  must  be  remembered  that  neither 
fault  nor  negligence  is  to  be  presumed  without  some  evi- 
dence upon  which  to  predicate  it.^  In  other  words,  the  plaint- 
iff must  show  an  injury  which  prima  facie  resulted  from 
some  fault  on  the  part  of  the  defendant.* 

§  16.  Ill  an  accident  case. —  As  a  general  rule  negligence 
must  be  proved  and  will  not  be  presumed;'  and  the  proof  of 
the  occurrence  of  an  accident  does  not  raise  a  presumption  of 
negligence,"  where  no  contractual  relation  exists  between 
the  parties,'  especially  when  the  accident  is  of  a  kind  which 

'  Tai'box  V.  Eastern  Steamboat  Co.,  ^  De  Soucey  v.  Manhattan  R.  Co., 

50    Me.    339;    Steamer    Niagara  v.  39  N.  Y.  State  Rep.  79;  Richmond 

Cordes,  21  How.  (U,  S.)  7.  &  D.  R.  Co.  v.  Yeamans,  86  Va.  860. 

2  Pittsburg,  etc.  R.  Co.  v.  Williams,  6  Bohr  v.  Lombard,  53  N.  J.  L.  238 ; 
74  Ind.  462.  Hawkins  v.  Front  Street  Cable  Co., 

3  Lyndsa^  v.  Connecticut  &  Pass.  28  Am.  St.  Rep.  73. 

River  R.  Co.,  37  Vt.  643.  'Turnier  v.  Lathers,  59  Hun,  633; 

4  Terry  v.  New  York  C.  R.  Co.,  23    36  N.  Y.  State  Rep.  831. 
Barb.  574 ;  Buel  v.  New  York  C.  R. 

Co.,  31  N.  Y.  314 
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would  not  naturally  result  from  negligent  management.  To 
throw  upon  a  carrier  the  burden  of  disproving  negligence  in 
■a  case  of  injury  to  a  passenger,  it  must  bo  shown  that  the 
injury  complained  of  resulted  from  the  breaking  of  machinery, 
collision,  derailment  of  cars,  or  something  improper  or  unsafe 
in  the  conduct  of  the  business.^  Courts  have  no  right  to  guess 
that  one  alleged  to  have  been  killed  by  negligence  was  free 
from  fault  ;^  and  the  presumption  of  negligence  from  the  fact 
of  injury,  if  it  arises  at  all,  can  arise  only  when  defendants 
have  the  actual  management  of  the  thing  causing  the  injury 
and  fail  to  explain  the  cause,^  and  which  in  the  ordinary 
course  of  matters  does  not  happen  if  those  having  the  man- 
agement use  proper  care.*  The  plaintiff  has  the  burden  of 
showing  that  defendant  did  not  use  due  care.'  Thus  it  is  in- 
cumbent upon  a  railroad  employee  who  attributes  his  injury  to 
the  fact  of  brake-shoes  being  worn  thin,  to  prove  the  facts  per- 
mitting the  inference  that  the  brake  could  be  applied,  or  that 
when  applied  it  was  not  as  effective  as  it  should  or  would  have 
been  with  thicker  brake-shoes.^  And  whenever  an  employee 
is  connected  with  the  act  which  injures  him,  the  presumption 
is  not  against  the  employer,  but  the  employee  must  show  that 
he  is  without  fault.'  The  mere  fact  that  a  passenger  seated 
in  a  car  at  an  open  window  was  struck  on  the  arm  by  a  mis- 
sile, which  he  did  not  see  and  which  could  not  be  found,  with 
sufficient  force  to  fracture  the  arm,  does  not  raise  a  presump- 
tion of  the  carrier's  Tiegligence.^  It  has  been  laid  down  as  a 
rule  in  many  of  the  states  that  the  fact  that  a  damaging  fire 
was  propagated  by  sparks  from  a  locomotive  of  a  railroad 
com-pany  raises  a  presumption  of  negligence,  casting  the  bur- 
den of  proof  on  the  company  to  show  that  the  locomotive  was 

1  Thomas  v.  Philadelphia  &  R.  R.  v.  Crowder,  76  Tex.  499 ;  Humphries 
Co.,  148  Pa.  St.  180.  v.  Newport  News  &  M.  V.  Co.,  23  W. 

2  Riordan  v.  Ocean  Steamship  Co.,  Va.  135 ;  Hudson  v.  Charleston,  0.  & 
124  N.  Y.  655 ;  33  N.  Y.  State  Rep.  C.  R.  Co.,  104  N.  C.  491. 

328.  7  Western  &  A.  R.  Co.  v.  Vandiver 

3  Lennon  v.  Rawitzer,  57  Conn.  583 ;    (Ga.),  11  S.  E.  Rep.  781 ;  Brunswick 
Gallagher  v.  Proctor,  84  Me.  41.  v.  Strilka,  30  111.  App.  186 ;  Wall  v. 

*  Hill  V.  Scott,  38  Mo.  App.  370.  Delaware,  L.  &  W.  R.  Co.,  28  N.  Y. 

5  Dowell  V.  Guthrie,  99  Mo.  653.  State  Rep.  132 ;  54  Hun,  454 ;  Foss  v. 

6  Smith  V.  New  York  C.  &  Hudson    Baker,  63  N.  H.  347. 

Eiv.  R.  Co.,  118  N.  Y.  645;  30  N.  Y.        8  Thomas  v.  Philadelphia  &  R,  B. 
State  Rep.  96 ;  Texas  &  k  O.  R.  Co.     Co.,  148  Pa.  St.  180. 
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properly  constructed  and  managed.^  It  has  also  been  laid 
down  as  a  rule  that  the  burden  is  on  the  railroad  company^ 
when  sued  for  the  killing  of  an  animal  by  a  train,  to  acquit 
itself  of  the  charge  of  negligence.^ 

§  17.  By  tugs^  ships,  etc. —  In  admiralty  a  libelant  in  a  suit 
for  negligence  is  not  required  to  establish  his  own  freedom 
from  contributory  negligence.^  The  explosion  of  the  steam 
boiler  of  a  steam  vessel  is  ^«mayam  evidence  of  negligence.* 
So  is  the  collision  of  one  vessel  with  another ; "  and  damage 
to  a  tow  from  contact  with  a  pier  in  fair  weather.^  In  all 
cases  of  collisions  between  steamers  and  sailing  vessels,  the 
former  are  presumably  in  fault ; '  but  the  burden  is  on  the 
plaintiff  to  show  negligence.' 

§  18.  By  carriers  as  to  passengers. —  An  accident  to  a 
passenger  is  prima  facie  evidence  of  negligence  on  the  part 
of  the  carrier;'  and  the  burden  of  explaining  or  accounting 
for  a  collision  or  accident  by  which  a  passenger  is  injured 
or  killed  is  upon  the  carrier.'"  This  rule  applies  to  the  colli- 
sion of  an  engine  with  an  animal  on  the  track ; "  or  from  the 
derailment  of  a  car;"  or  the  separation  of  a  train  into  two 

iKelsey  V.Chicago  &N.W.R.  Co.,  Phoenix  Ins.  Co.,  132  N.  Y.  298;  44 

43  Am.  &  Bng.  R.  Cas.  48 ;  Daly  v.  N.  Y.  State  Rep.  414. 

Chicago,  M.  &  St.  P.  R.  Co.  (Minn.),  9  Glieson  v.  Virginia  M.  R  Co.,  140 

45  N.  W.  Rep.  611 ;  Koontz  v.  Oregon  U.  S.  435 ;  44  Alb.  L.  J.  33 ;  Georgia 

R.  &  Nav.  Co.  (Oreg.),  43  Am.  &  Eng.  R.  R.  Co.  v.  Love,  91  Ala.  481 ;  Wynn 

R  CaS.   11 ;  Eagle  v.  Chicago,  M.   &  v.  Central  Park  &  N.  E.  R  R  Co.,  88 

St.  P.  R.  Co.,  77  Iowa,  661.  N.  Y.  State  Rep.  181 ;  14  N.  Y.  Supp. 

2  Joyner  v.  South  Carolina  R.  Co.,  173;  Murphy  v.  St.  Louis,  L  M.  &  S. 
26  S.  C.  49.  R  Co.,  43  Mo.  App.  343 ;  Louisville,  N. 

3  The  Frank  &  Willis,  45  Fed.  Rep.  A.  etc.  R  Co.  v.  Taylor,  136  Ind.  126 ; 
494.  Dimmitt  v.  Hannibal  &  St.  J.  R  Co., 

4  Grimly  v.  Hankins,  46  Fed.  Rep.  40  Mo.  App.  654 ;  Treadwell  v.  Whit- 
400.  tier,  80  Cal.  574. 

5  The  Britannia,  43  Fed.  Rep.  96 ;  n>  Chicago  City  R.  Co.  v.  Engel,  35 
The  Charles  Hebard,  46  id.  137 ;  The  111.  App.  490 ;  Magoffin  v.  Missouri  P. 
Normandia,  43  id.  151 ;  Inland  &  S.  R  Co.,  102  Mo.  540  ;  Coster  v.  Kansas 
Coasting  Co.  v.  Tolson,  139  U.  S.  551.  City  Cable  R  Co.,  43  Fed.  Rep.  37. 

6  Western  Assur.  Co.  v.  The  Sarah  "  Louisville,  N.  A.  &  C.  R  Co.  v.  Hen- 
J.  Weed,  40  Fed.  Rep.  844 ;  Bouker  v.  drioks,  138  Ind.  462. 

Smith,  id.  839.  12  Alabama  G.  S.  R  Co.  v.  Hill,  93 

7  The  J.  D.  Peters,  43  Fed.  Rep.  369.  Ala.  514 ;  Norton  v.  St.  Louis  &  H.  R 

8  John  Spry  Lumber  Co.  v.  The  C.  Co.,  40  Mo.  App.  643 ;  Ohio  &  M.  R 
H.  Green,  76  Mich.  320 ;  Singleton  v.  Co.  v.  Voight,  133  Ind.  288 ;  Kansas 
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parts;'  or  the  sudden  jerk  of  a  train  injuring  a  passenger.'^ 
In  short,  where  the  cause  of  the  injury  to  a  passenger  arose 
from  an  apparatus  wholly  under  the  control  of  the  carrier 
and  furnished  and  applied  by  it,  an  inference  of  negligence  is 
raised.' 

§  19.  Contributoi'y  negligence. —  In  New  York,  Illinois 
and  a  few  other  states  the  plaintiff  assumes  the  burden  of 
showing  that  the  injury  occurred  without  fault  on  the  part 
of  the  person  injured.*  But  the  general  rule  in  this  countrj' 
is  that  the  burden  of  proving  contributory  negligence  is  upon 
the  defendant,  unless  the  plaintiff's  testimony  discloses  such 
negligence.'  The  general  presumption  is  that  persons  of  ma- 
ture years  and  in  possession  of  their  senses  are  ordinarily 
prudent  and  will  use  ordinary  diligence  to  avoid  danger ;  * 
and  the  burden  of  proving  voluntary  exposure  to  danger  as 
a  defense  to  an  action  is  on  the  defendant.''  But  the  rule  that 
where  the  negligence  of  a  person  is  the  ground  upon  which  a 
recovery  of  damages  is  sought,  the  burden  of  proof  is  on  the 
plaintiff,  who  must  show  the  negligence  of  which  he  complains, 

City,  F.  S.  &  M.  R.  Co.  v.  Stoner,  49        sGill    v.   Homrighausen,   79  Wis. 

Fed.  Rep.  309 ;  Coke  v.  Long  Island  634 ;  Waterman  v.  Chicago  &  A.  R. 

R.  Co.,  65  Hun,  619 ;  47  N.  Y.  State  Co.,  83  Wis.  613 ;  52  Amer.  &  Eng. 

Rep.   200 ;  North  Chicago  Street  E.  E.  Cas.  593 ;  Darrell  v.  Johnson,  53 

Co.  V.  Cotton,  140  111.  486.  N.  W.  Rep.  890 ;  Georgia  P.  E.  Co.  v. 

1  Louisville,  N.  A.  &  C.  E.  Co.  v.  Davis,  92  Ala.  300 ;  Brodwell  v.  Pitts- 
Taylor,  126  Ind.  126.  burg  &  W.  E.  R.  Co.,  189  Pa.  St.  404; 

2  Murphy  v.  St.  Louis,  I.  M.  &  S.  Griffith  v.  Baltimore  &  O.  E.  Co.,  44 
R.  Co.,  43  Mo.  App.  343.  Fed.  Eep.  574;  Inland  &  S.  Coasting 

3  Miller  v.  Ocean  Steamship  Co.,  Co.  v.  Tolson,  139  U.  S.  551 ;  Central 
118  N.  Y.  199;  88  N.  Y.  State  Rep.  R.  Co.  v.  Smith,  74  Md.  312;  Vinson 
874 ;  Baltimore  &  R.  Turnpike  Road  v.  Chicago,  St  P.,  M.  &  O.  R.  Co.,  47 
V.  State,  71  Md.  573 ;  Brinckhord  T.  Minn.  365. 

Western  U.  Tel.  Co.,  58  Hun,  610;  35  e  Lyman  v.   Boston  &  M.  E.  Co. 

N.  Y.  State  Rep.  589.  (N.  H.),  30  Atl.  Eep.  976 ;  Fugler  v. 

i  Eodrian  v.  New  York,  N.  H.  &  H.  Bothe,  43  Mo.   App.  44 ;   Phillip  v. 

E.  Co.,  125  N.  Y.  536;  35  N.  Y.  State  Milwaukee  &  N.  E.  Co.,  77  Wis.  849; 

Eep.   814;    Mulligan    v.   New  York  Eiordan  v.  Ocean  Steamship  Co.,  124 

Central  &  H.  R.  Co.,  58  Hun,  602 ;  33  N.  Y.  655 ;  36  N.  Y.  State  Rep.  476. 

N.  Y.  State  Rep.  534;  North  Chicago  'Budenfield  v.  Massachusetts  Mut. 

St.  R  Co.  V.  Louis,  148  111.  9 ;  Louis-  Ace.  Ass'n  (Mass.),  20  Ins.  L.  J.  716 ; 

ville,  N.  A.  &  C.  R.  Co.  v.  Stommel,  Phillip  v.  Milwaukee  &  N.  E.  Co.,  77 

136  Ind.  35;  Baltimore  &  R.  Tump.  Wis.  849. 
Eoad  V.  State,  71  Md.  573. 
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applies  in  all  cases  except  in  the  case  of  common  carriers.^ 
And  the  fact  that  an  accident  occurred  which  caused  an  in- 
jury is  not  generally  of  itself  sufficient  to  authorize  an  infer- 
ence of  negligence.^  The  getting  on  a  moving  train  \sprim/i 
facie  evidence  of  contributory  negligence.' 

'§  20.  As  to  property. —  The  burden  in  the  first  instance  is 
on  the  plaintiff  suing  a  carrier  for  loss  of  or  injury  to  goods 
while  in  transitu  to  show  the  quantity  and  good  condition  of 
■the  goods  when  shipped,  and  a  failure  to  deliver  the  quantity 
shipped,  or  a  delivery  in  a  damaged  condition.*  But  after 
the  plaintiff  has  shown  a  delivery  of  goods  to  a  carrier,  and 
that  they  were  lost  or  damaged  during  the  transit,  the  bur- 
den is  cast  upon  the  carrier  to  show  that  such  loss  or  injury 
was  not  occasioned  by  his  negligence  or  default,'  or  was 
within  the  terms  of  an  exception  from  liability  in  the  bill  of 
lading.^  A  railroad  company  will  be  presumed  to  have  de- 
livered property  in  the  same  condition  in  which  it  was  re- 
ceived, in  the  absence  of  proof  that  it  was  delivered  to  it  or 
a  connecting  road  in  a  condition  different  from  that  in  which, 
it  was  delivered  by  the  company.''  But  when  the  plaintiff 
has  shown  that  the  goods  were  damaged  after  being  shipped, 
the  burden  of  proof  is  cast  upon  the  carrier  to  show  that  the 
damage  occurred  on  some  other  than  its  line,  when  the  goods 
were  delivered  to  it  to  be  shipped  over  its  own  and  connect- 
ing lines,^  and  that  it  safely  transported  the  goods  over  its 
own  line  and  delivered  them  to  the  connecting  carrier.'  The 
fact  of  breakage  or  leakage  of  casks  of  wine  shipped  by  a 

1  Pawling  V.  Haskins,  133  Pa.  St.  v.  Chicago,   M.  &  St.  P.  R  Co.,  79 
617.  Iowa,  582 ;  Tlie  Mascott,  51  Fed.  Rep. 

2  Dobbins  v.  Brown,  119  N.  Y.  188 ;  605 ;  Wilson  v.  California  C.  R  Co., 
28  N.  Y.  State  Rep.  957.  94  Cal.  166. 

8 Browne  V.  Raleigh  &  G.  R  Co.,  ^  Missouri  P.  R  Co.  v.  China  Mfg. 

108  N.  C.  34  Co.,  79  Tex.  26. 

*  Cooper  V.  Georgia  P.  R  Co.,  92  '  Missouri  P.   R   Co.  v.   Breeding 

Ala.  329 ;  Boehl  v.  Chicago,  M.  &  St.  (Tex.  App.),  16  S.  W.  Rep.  184. 

P.  R  Co.,  44  Minn.  191.  8  Union  P.    R    Co.    v.   Marston,  30 

5  Browning   v.    Goodrich    Transp.  Neb.  241 ;  Flynn  v.  St.  Louis  &  S.  R 

Co.,  78  Wis.  391 :  Louisville,  N.  A.  &  Ca,  43  Mo.  App.  424 ;  Phoenix  Clay 

C.  R  Co.  V.  Nicholai  (Ind.  App.),  45  Pottery  Works  v.  Pittsburgh  &  L.  E. 

Alb.  L.  J.  412 ;  Cumming  v.  The  Bar-  R.  Co.,  139  Pa  St.  284. 

racouta,  40  Fed.  Rep.  498 ;  Christie  9  Georgia  P.  R  Co.  v.  Hughart,  90 

V.  The  Craighton,  41  id.  62 ;  Chapin  Ala.  36. 


PEESCMPTIVE   EVIDENCE. 


427 


carrier,  in  the  absence  of  proof  that  the  casks  were  of  requi- 
site strength  to  resist  the  ordinary  handling,  does  not  raise 
any  presumption  of  negligence ;  ^  neither  does  proof  of  the 
loss  of  goods  by  fire.^  But  the  non-delivery  of  goods  in- 
trusted to  a  bailee  for  hire  to  be  transported  to  another  place 
is  presumptive  evidence  of  negligence,  and  the  burden  of  show- 
ing the  circumstances  of  the  loss  rests  on  the  bailee.' 

§31.  By  railroad  trains. —  In  some  states  it  is  held  tbat 
proof  that  a  fire  originated  from  sparks  or  cinders  from  a  loco- 
motive raises  a  presumption  of  negligence  on  the  part  of  the 
railroad  company.*  And  a  prima,  faoie  case  of  negligence, 
made  out  by  evidence  that  a  train  threw  out  the  fire  by  which 
property  was  damaged,  cannot  be  rebutted  by  showing  merely 
that  the  machinery  and  appliances  were  of  the  proper  char- 
acter and  in  good  condition,  without  showing  that  they  were 
handled  with  due  care  at  the  time  the  fire  was  thrown  out.' 
A  prima  faoie  case  has  been  made  out  against  a  railroad  com- 
pany whenever  it  is  shown  that  its  road  has  not  been  fenced 
and  that  an  animal  has  passed  upon  the  track  and  been  killed 
or  injured  f  and  the  burden  of  proof  is  on  the  railroad  com- 
pany to  show  that  animals  killed  upon  its  track  at  a  place 
where  it  was  not  fenced  were  pastured  by  the  plaintiff  on  the 
right  of  way.''  But  the  mere  fact  that  an  animal  was  killed 
by  a  train  raises  no  presumption  of  negligence  on  the  part 
of  a  railroad  company  or  its  servants.^  The  fact  that  an  iron 
fell  from  an  elevated  railroad  and  injured  a  person  there- 

1  Roth  V.  Hamburgh  A.  P.  Co.,  59  Scott,  W.  &  W.  R.  Co.  v.  Karracker, 
N.  Y.  Supr.  Ct.  49;  36  N.  Y.  State  46  Kan.  -511;  Logan  v.  Wabash  W. 
Rep.  89;  Draper  v.  Delaware  &.H.  R.  Co.,  43  Mo.  App.  71;  Hover  v. 
C.  Co.,  118  N.  Y.  118;  37  N.  Y.  State  Missouri  P.  R  Co.  (Mo.),  16  S.  W. 
Rep.  931.  Rep.  480 ;  Biering  v.  Gulf,  C.  &  S.  F. 

2  Louisville  &  N.  R.  Co.  v.   Man-  R.  Co.,  79  Tex.  584. 

Chester  Mills,  88  Tenn.  653.  '  Johnson  v.  Northern  P.  R.  Co.,  1 

3  Wheeler  V.  Oceanic  Steam  Nav.  N.  D.  354;  Greenfield  y.  Chicago  & 
Co.,  125  N.  Y.  155;  43  Alb.  L.  J.  129;    N.  W.  R.  Co.,  83  Iowa,  270. 

Board  v.  Illinois  C.  R.  Co.,  79  Iowa,  « Missouri    P.    R.    Co.    v.    Baxter 

518 ;  Louisville  &  N.  R  Co.  v.  Wynne,  (Kan.),  26  Pac.  Rep.  49. 

88  Tenn.   320 ;_  Ouderkirk  v.  Central  '  Randall  v.  Richmond  &  D.  R.  Co., 

Nat  Bank,  119  N.  Y.  263;  29  N.  Y.  107  N.  C.  748;  Heller  v.  Abbott,  79 

State  Rep.  573.  Wis.  409. 

4  White  V.  Chicago,  M.  &  St.  P.  R.  » Atchison,  T.  &  S.  F.  R.  Co.  v. 
Co.  (S.  D.),  47  N.  W.  Rep.  146 ;  Fort  Walton,  3  N.  M.  319. 
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under  raises  a  presumption  of  negligence  on  the  part  of  the 
company.^  But  the  presumption  of  negligence  on  the  part  of 
a  railroad  company  which  prevails  in  the  case  of  an  injury 
to  its  passengers  does  not  obtain  in  case  of  injuries  to  a  per- 
son or  property  crossing  a  railroad  track  by  collision  with  a 
train.  "When  a  person  is  thus  injured,  the  fault  vs,  prima  facie 
his  own;  and  he  must  show  affirmatively  that  his  fault  or 
negligence  did  not  contribute  to  the  injury  before  he  can  re- 
cover therefor;^  and  the  rule  is  not  relaxed  in  favor  of  one 
who  was  being  carried  in  a  vehicle  owned  and  driven  by  an- 
other at  the  time  of  the  accident.'  Fire  communicated  bv 
sparks  from  an  engine  makes  2,  prima  facie  case  of  negligence.* 

VII.    OFFICIAL   ACTS  —  PEESUMPTIONS    OF   AUTHOEITT. 

§  22.  Proof  of  oificial  capacity. —  The  presumption  is  that 
one  who  is  proved  to  have  acted  in  an  official  capacity  pos- 
sessed the  necessary  and  proper  authority ;  ^  as  that  he  was 
regularly  appointed  or  elected  as  required  by  law.^  That  he 
has  acted  notoriously  as  a  public  ofHcer  has  been  deenjed 
prima  facie  evidence  of  his  character,  without  producing  his 
commission  or  appointment.''  This  rule  is  in  accordance  with 
and  embodied  in  the  maxim,  omnia  prmsumuntur  rite  esse 
acta,  and  is  regarded  as  one  of  the  most  important  presurap- 
-tions  of  the  law.^  In  obedience  to  this  presumption,  the  bur- 
den is  always  upon  the  party  alleging  it,  to  show  a  neglect  of 

iVolkmar  v.   Manhattan    R   Co.,  42  N.  Y.  State  Rep.  30;  Eddy  v.  La- 

134  N.  y.  418;  31  N.  Y.  State  Rep.  fayette,  49  Fed.  Rep.  807;  Cronk  v. 

172 ;  Maher  v.  Mauhaltan  R.  Co.,  53  Chicago,  M.  &  St.  P.  R.  Co.  (S.  D.), 

Hun,  506;  26  N.  Y.  State  Rep.  742;  54  Am.  &  Eng.  R  Cas.  525. 

Mossemann  v.  Manhattan  R'Co.,  32  *  Demings  v.  Supreme  Lodge  K.  of 

id.  61.  P-,   131  N.  Y.   522;   43  N.  Y.  State 

2Beckwith  v.  New  York  C.  &  H.  Rep.   872;  Jay  v.   Carthage,  48  Me. 

R.  R.  Co.,  125  N.  Y.  759 ;  Terre  Haute  353 ;  Hamlin  v.  Dingman,  5  Lans.  01 ; 

&  I.   R    Co.    V.  Clem,  123  Ind.  15 ;  Nelson  v.  People,  23  N.  Y.  293. 

Thomas  v.  Citizens'  Pass.  R  Co.,  132  ^MoClaskey  v.  Barr,  47  Fed.  Rep. 

Pa.  St.  504.  154;  Hathaway  v.  Addison,  48  Me. 

3  Brickell   v.  New  York  C.  &  H.  440 ;  Eaton  v.  White,    18  "Wis.  518 ; 

R  R  Co.,  120  N.  Y.  290 ;  30  N.  Y.  Cooper  v.  Moore,  44  Miss.  386. 

State  Rep.  932.  7  Jacob  v.  United  States,  1  Brook. 

« Polhaus  V.  Atchison,  T.  &  S.  F.  R  528 ;  State  v.  Perkins,  24  N.  J.  L.  409. 

Co.,  45  Mo.  App.  153.     And  see  Sug-  « Pinkham  v.    Cockell,    77    Mich, 

arniann  v.  Manhattan  Elev.  R  Co.,  265 ;  Taylor  on  Ev.  156. 
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official  duty  or  irregularity  in  its  performance.'  The  mere 
claim  to  be  a  public  officer,  and  the  performance  of  a  single 
or  even  a  number  of  acts  in  that  character,  will  not  necessa- 
rily in  all  cases  constitute  a  person  an  officer  de  facto;  but 
there  must  generally  be  some  color  of  appointment  or  elec- 
tion, or  an  acquiescence  on  the  part  of  the  public  for  a  length 
of  time  which  affords  a  presumption  of  such  appointment  or 
election.^  In  actions  against  an  officer  by  proof  of  such  acts, 
he  is  estopped  from  denying  his  official  character.  An  officer 
de  facto  is  one  whose  acts,  though  he  was  not  a  lawful  officer, 
the  law,  upon  principles  of  policy  and  justice,  will  hold  valid 
so  far  as  they  involve  the  interests  of  the  public  and  third 
persons;'  but  the  presumption  that  public  officers  have  done 
their  duty  is  not  a  substitute  for  proof  of  an  independent  and 
material  fact.*  The  fact  that  it  was  the  duty  of  a  judge  to 
publish  notice  of  an  election  raises  no  presumption  that  the 
notice  was  in  fact  published ;  *  and  a  presumption  that  a  re- 
quest for  aid  was  made  by  one  assisted  by  public  officers  as  a 
poor  person  will  not  be  made  as  a  foundation  of  an  alleged 
right  to  recover  compensation  therefor  from  her  estate.^ 

VIII.    PEESFMPTION    THAT    THE    USUAL    COITESE     OF    BUSINESS   WAS 

I  OLLOWED. 

In  commercial  transactions  the  presumption  is  that  the 
usual  course  of  business  was  followed  by  the  parties  thereto. 
Thus,  where  a  sum  expended  by  a  husband  on  his  wife's 
property  is  not  in  excess  of  her  separate  income  received  bv 
him,  the  presumption  is  that  he  applied  her  income  and  not 
his  earnings  to  the  improvement  of  her  estate ; '  so  the  giving 
of  a  promissory  note  is  prima  facie  evidence  of  an  accounting 
and  settlement  of  all  demands  between  the  parties;'  and  the 

1  Dobbs  V.  Justices,  etc.,  7  Ga.  624 ;        <  United  States  v.  Carr,  133  XJ.  S. 
Schley  v.  Jones,  131  Pa'.  St.  63;  Col-    644 

lins  V.  Valleau,  79  Iowa,  631 ;    Paul  5  Xoole  v.  State,  88  Ala.  158. 

V.    Malone,    87   Ala.    544;  State    v.  6  Albany  v.  MoNatnara,  117  N.  Y. 

"Woodward,  123  Ind.  30;  Wilkins  v.  168;  37  N.  Y.  State  Rep.  165. 

Tourtellott,  43  Kan.  176 ;  Washing-  7  Dickson  v.  Shay,  45  N.  J.  Eq.  831. 

ton  V.  Hosp,  43  id.  334.  8  Davis  v.  Gallagher,  134  N.  Y.  484 ; 

2  Wilcox  V.  Smith,  5  Wend.  331.  28  N.  Y.  State  Eep.  883. 

3  State  v.  Carroll,  38  Conn.  449. 
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presumption  is  that  services  rendered  for  the  benefit  of  the 
estate  of  a  married  woman,  of  which  she  knows  at  the  time, 
were  rendered  at  her  request.' 

IX.    AGREEMENT  TO   PAT  FOE   SEEVICES   PRESUMED   WHEN. 

An  agreement  to  pay  for  services  rendered  and  accepted  is 
presumed,  unless  the  parties  are  members  of  the  same  family 
or  near  relatives.^  Under  certain  circumstances,  where  one 
man  labors  for  another,  a  presumption  of  fact  will  arise  that 
the  person  for  whom  he  labors  is  to  pay  him  the  value  of  his 
services.  But  where  the  services  are  rendered  between  mem- 
bers of  the  same  family  no  presumption  will  arise.  The  law 
takes  notice  very  properly  of  the  customs  of  hospitalitj''  and 
friendly  intercourse  usual  among  mankind.'  It  is  proved  that 
medical  services  were  rendered  by  A.,  a  physician,  to  B.,  de- 
ceased. The  law  presumes  a  promise  by  B.  to  pay  for  them- 
On  the  marriage  of  A.  to  B.  the  former  goes  to  live  with  B.'s 
father  by  invitation,  without  any  agreement  as  to  payment  of 
board  for  himself  and  wife.  There  is  no  presumption  that  he 
agreed  to  pay  board.*  A  step-father  assumes  the  parental 
relation  towards  B.,  an  infant,  the  child  of  his  wife  by  another 
husband.  B.  renders  services  to  the  step-father.  There  is  no 
presumption  of  a  promise  to  pay  by  either  party.^  The  same 
rule  holds  good  as  between  brothers.^  L.  is  the  mother  of 
K.'s  wife  and  lives  with  them  for  ten  years.  There  is  no 
presumption  of  an  agreement  by  her  to  pay  for  board,  etc., 
during  this  time.'' 

1  Carter  v.  Morris,  26  N.  Y.  State  «  Williams  v.  Hutchinson,  3  N.  Y. 

Eep.  508;  116  N.  Y.  310.  312;  Andrews  v.  Foster,  17  Vt.  556. 

^  Grant  V.  Grant,  109  N.  C.  710.  ^Bowen  v.  Bowen,  3  Bradf.  336; 

3  Grant  v.  Grant,  109  N.  C.  710.  Fitch  v.  Peckham,  16  Vt  150 

*  Wilcox  V.  Wilcox,  48  Barb.  327.  '  King  v.  Kelly,  28  Ind.  89. 
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7. 

8. 
9. 
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13. 
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16. 
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Presumption  as  to  negotiable 
paper. 

Presumption  as  to  considera- 
tion of  commercial  paper. 

Presumption  as  to  protest  of 
bills  or  notes. 

Presumption  as  to  receipt  of 
letter  from  mailing. 

Presumption  as  to  documents 
regular  on  their  face. 

Pi:esumption  as  to  correctness 
of  date. 

A  person  presumed  to  act  hon- 
estly. 

Presumption  as  to  marriage. 

Presumption  as  to  legitimacy. 

Presumption  against  a  spoli- 
ator. 

Altei-ation,  suppression,  de- 
struction or  manufacturing 
of  evidence. 

Presumption  of  continuance  of 
things. 

Domicile,  residence,  solvency, 
infancy,  partnership. 

Sanity  or  insanity. 

Character  and  habits  of  per- 
sons. 

Presumptions  not  retrospective. 

Presumption  of  life. 

Persons  presumed  to  be  dead 
when. 


19.  Absentees  —  Who  are. 

20.  Not  been  heard  of — Meaning  of. 

21.  Absentee's   residence  —  Mean- 

ing of. 
33.  Presumption  of  death  before 
seven  years. 

23.  When   presumption    of  death 

after  seven  years  does  not 
arise. 

24.  Presumption  of  survivorship  of 

persons  who  perished  in  sanie 
accident. 

25.  Where  age,  sex  or  health  may 

raise  a  presumption  of  sur- 
vivorship. 

26.  Presumption  of  identity. 

PRESUMPTION  OF  INTENT. 

27.  In  general. 

28.  Revocation  of  will. 

39.  When  the  doing  of  an  act  does 
not  raise  a  presumption. 

30.  A   person  is  presumed   to  do 

what  he  has  the  right  and 
power  to  do. 

31.  Presumptions  from  the  course 

of  nature. 

32.  A   person  is  presumed  to  do 

what  it  is  his  interest  to  do. 

33.  Presumption  of  payment. 

34.  Other  than  by  lapse  of  time. 


§  1.  Presumptions  as  to  negotiable  paper.—  Negotiable 
paper  is  presumed  to  have  been  regularly  negotiated,  and  to 
be  or  to  have  been  regularly  held,  except  where  it  was  pro- 
cured or  put  in  circulation  through  fraud  or  duress  and  is 
was  thus  framed  and  has  been  so  adminis- 


illegal.'     The  law 


I  Palmer  v.  Mt  Sterling  Nat.  Bank, 
13   Ky.   L.    Rep.   790;    Garrigus  v. 


Home  F.  &  F.  Mis.  Soc,  3  Ind.  App. 
91. 
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tered  in  order  to  encourage  the  free  circulation  of  negotiable 
paper  by  giving  confidence  and  security  to  those  who  receive 
it  for  value;  and  this  rule  is  so  comprehensive  that  the  title 
and  possession  are  considered  as  one  and  inseparable ;  and  in 
the  absence  of  any  explanation  the  law  presumes  that  a  party 
in  possession  holds  the  instrument  for  value  until  the  con- 
trary is  made  to  appear.^  It  is  also  presumed  that  the  holder 
of  a  promissory  note  is  a  hona  fide  holder  for  value  re- 
ceived ;  ^  that  it  was  transferred  to  the  plaintiff  on  the  day  of 
its  date ; '  and  where  the  note  is  indorsed  without  date,  the 
presumption  is  that  the  indorsement  was  made  before  the 
note  became  due.*  One  alleging  simulation  or  illegality  in 
the  consideration  of  a  transfer  of  a  promissory  note  must 
prove  his  allegations.'  To  cast  the  burden  upon  the  holder 
of  a  note  to  prove  that  he  became  the  owner  in  good  faith 
before  maturity  and  for  value,  the  evidence  must  show  that  it 
was  procured  by  fraud  and  not  merely  without  consideration.^ 
The  ordinary  presumptions  in  favor  of  innocent  holders  of 
negotiable  paper  acquired  before  maturity  are  modified  as  to 
^  note  shown  to  have  had  a  fraudulent  inception;  and  where 
it  is  shown  that  the  note  was  procured  by  fraud,  or  that  it 
was  otherwise  illegal  in  its  inception,  the  plaintiff  has  the 
■onus  of  showing  that  he  took  it  hona  fide  for  value  before 
due  and  without  any  notice  of  the  illegality.^  The  defendant 
may  show  the  facts  attending  the  execution  of  commercial 
paper,  and  proof  of  such  defense  imposes  upon  plaintiff  the 
burden  of  proving  himself  to  be  a  iona  fide  holder  for  value;  ^ 

1  Perot  V.   Cooper,   17   Colo.  App,        ^  Newman  v.   Irwin,  43  La.  Ann. 
■80;  31  Am.  St.  Rep.  358;  Tourtelotte    1114. 

V.  Brown,  1  Colo.  App.  408 ;  Crabtree  <!  Galvin  v.   Meridian  Nat.   Bank, 

V.   Atchison,   13    Ky.   L.  Rep.   331 ;  139  Ind.  439 ;  Herman  v.  Gunther,  83 

,  Nott  V.  Thomas,  35  S.  C.  461 ;  Crow  Tex.  66 ;  89  Am.  St.  Rep.  633. 

v.  Conant,  90  Mich.  347 ;  80  Am.  St.  '  Joy  v.  Defendorff,  130  N.  Y.  6 ; 

Rep.  437;  First  Nat.  Bank  v.  Green,  Auerbach  v.  Peetsch,  44  N.  Y.  State 

43  N.  Y.  398.  Rep.  493 ;  Ross  v.  Drinkhard,  35  Ala. 

2  Lehman   v.  Tallahasse  Mfg.  Co.,  434 ;  Cover  v.  Mayors,  33  Ark.  850 ; 
64  Ala.  567.  Fuller  v.  Hutchins,  10  Cal.  533;  Haz- 

3  Noxon  V.  De  Wolfe,  10  Gray,  343 ;  ard  v.  Spencer,  17  R.  L  561. 
Hendricks  v.  Judah,  1  Johns.  319.  s  Qgden  v.   Pope,  44  N.  Y.  State 

4  Tpme  V.  Gerloch,  64  Hun,  635 ;  46  Rep.  646. 
N.   Y.   State   Rep.   485;    Walker  v. 

Davis,  38  Me.  516. 
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and  evidence  that  the  note  in  suit  was  stolen  puts  plaintiff 
npon  proof  of  the  hona  fides  of  his  holding.' 

§  2.  Presumption  as  to  consideration  of  note. —  Yalue  re- 
ceived need  not  appear  on  the  face  of  a  note,  as  those  words 
express  only  what  the  law  implies.  In  other  words,  a  consid- 
eration is  implied  from  the  character  of  the  instrument.  It  is 
not  necessary  to  allege  or  prove  consideration  in  an  action 
upon  a  note,  whether  negotiable  or  not.  A  promissory  note 
is  defined  to  be  a  written  engagement  by  one  person  to  pay 
absolutely  and  unconditionally  to  another  person  therein 
named,  or  to  the  bearer,  a  certain  sum  of  money  at  a  specified 
time,  or  on  demand.^ 

§  3.  Presumption  of  protest  of  bills  or  notes. —  While,  as 
a  general  rule,  where  the  holder  of  negotiable  paper  has  been 
guilty  of  laches,  and  that  fact  appears  on  the  trial  in  an  action 
against  an  indorser  or  drawer,  the  holder  cannot  recover  on  a 
subsequent  promise  without  showing  that  the  promise  was 
made  with  full  knowledge  of  the  laches,  where  the  fact  of 
laches  does  not  appear,  a  promise  by  an  indorser  or  drawer 
after  maturity  to  pay  the  note  or  bill  is  presumptive  proof  of 
demand  and  notice.  The  theory  is  said  to  be  that  presump- 
tively a  man  will  not  promise  to  pay  without  knowing  that 
he  is  liable.  The  evidence  is  received  for  the  purpose  of  show- 
inff  that  there  has  been  no  laches.  And  although  there  is  no 
proof  at  all  of  the  manner  of  presentment  and  demand,  the 
promise  of  the  indorser  or  drawer  is  presumptive  evidence  of 
a  legally  formal  demand  and  notice.  So  proof  of  a  direct  or 
conditional  promise  to  pay  after  a  bill  becomes  due,  of  a  par- 
tial payment,  or  of  an  offer  of  a  composition,  or  of  an  acknowl- 
edgment of  his  liability  to  pay  the  bill,  has  been  held  to  be 
competent  evidence  to  go  to  a  jury  of  a  regular  notice  of  the 
dishonor  of  a  bill,  and  to  warrant  a  jury  in  presuming  that 
the  regular  notice  had  been  given.' 

§  4.  Mailing  notice  —  Presumption  as  to. —  The  mailing  of 
a  letter  properly  directed  to  a  party  to  be  charged  raises  a  pre- 

1  Claflfy  V.  Farrow,  44  N.  Y.  State  3  3  Parsons  on  Bills  and  Notes,  497 ; 
Rep.  789.  First  Nat.  Bank,  etc.  v.  Mofifatt,  39  N. 

2  Cooledge  v.  Buggies,  15  Mass.  387 ;  Y.  State  Kep.  668. 
Carnright  v.  Gray  et  al.,  137  N.  Y.  92 ; 

38  K  Y.  State  Rep.  56. 
28 
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sumption  that  it  is  received;  for  it  is  presumed  that  letters 
sent  by  post  to  a  party,  at  his  residence,  are  received  by  him 
in  due  course.  But  this  is  a  presumption  of  fact  and  not  of 
law,  and  may  be  repelled  by  proof.  Notice  by  mail  of  the 
dishonor  of  commercial  paper  is  in  most  cases  sufficient  by  the 
law  merchant  to  charge  an  indorser.  It  is  part  of  the  con- 
tract that  notice  may  be  given  in  this  way,  and  it  is  not  mate- 
rial in  fixing  the  liability  of  the  indorser  whether  he  receives 
it  or  not.* 

§  5.  Presumption  as  to  documents  regular  on  their  face. 
An  ancient  will  found  in  the  proper  custody  and  executed  in 
the  manner  provided  by  law  under  certain  circumstances  will 
be  presumed  to  have  been  executed  under  such  circumstances 
and  to  be  valid.^  Documents  regular  on  their  face  are  pre- 
sumed to  have  been  properly  executed  and  to  have  undergone 
all  formalities  essential  to  their  validity.'  Thus,  where  a 
person's  signature  to  a  deed  is  proved,  the  sealing  and  deliv- 
ery of  the  deed  is  presumed.*  It  is  also  presumed  that  it  was 
delivered  on  the  day  it  bears  date.^  Where  the  consideration 
of  a  deed  is  not  expressed,  the  presumption  is  that  it  was  the 
value  in  money  of  the  propert3^^  The  law  also  presumes  that 
a  paper  was  stamped  as  the  law  requires.^ 

§  6.  Presumption  as  to  correctness  of  dates. —  Dates 
found  in  written  instruments  are  presumed  to  be  correct. 
Thus,  the  presumption  is  that  a  letter  was  written  at  the  time 
it  bears  date ;  *  that  a  bill  of  exchange  was  issued  at  the  time 
it  bears  date;  that  a  receipt  was  made  on  the  day  it  bears 
date;  and  that  a  deed  was  executed  on  the  day  it' bears  date.' 
The  presumption  is  that  a  bill  or  note  indorsed  in  blank  was 
indorsed  on  the  day  of  its  date  or  before  due." 

§  7.  A  person  presumed  to  act  honestly. —  Fraud  is  never 
presumed,  either  at  law  or  in  equity.**    And  the  defendant  in 

1  Austin  v..  Holland,  69  N.  Y.  576.  C.  P.  286 ;  Thayer  v.  Barney,  12  Minn. 

-  Gildersleeve  v.  New  Mexico  Min.  '  513. 

Co.  (N.  M.),  37  Pac.  Rep.  318.  s  Pullen  v.  Hutchinson,  35  Me.  249. 

3  Munroe  v.  Gates,  48  Me.  •461.  '  Smith  v.   Porter,   10    Gray,   66 ; 

<  Andrews  V.  Motley,  12  0.  B.  (N.  S.)  Costigan    v.    Gould,   5  Denio,  390; 

536.  Knisley  v.  Sampson,  100  111.  573. 

s  People  V.  Snyder,  41  N.Y.  397;  lo  Benthall  v.  Judkins,  13  Mete.  365 ; 

Smiley  v.  Fries,  104  111.  416.               '  Hutchins  v.  Flintge,  3  Tex.  473. 

«  Clements  v.  Landman,  36  Ga.  401.  "  Callioun  v.  McKnight,  44  La.  Ann. 

'Bradlaugh   v.   De  Ren,   L.   R.  3  575;  "Wright  v.  Prescott,  2  Barb.  196. 
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an  action  for  fraud  is  entitled  to  the  application  of  the  rule 
that  the  presumptions  are  in  favor  of  the  innocence  of  the  ac- 
cused ; '  and  it  seems  that  fraud  will  not  be  implied  by  reason 
of  the  relationship  of  the  parties  to  a  conveyance,  although  it 
may  lessen  the  effect  of  their  statements  when  other  circum- 
stances exist  pointing  to  fraud.^  There  is  no  presumption  of 
honesty  in  a  transaction  by  which  the  title  of  a  cestui  'que 
trust  is  divested  and  invested  in  the  trustee,  when  the  relation 
of  the  parties  appears  on  the  face  of  the  instrument.'  A  con- 
fession of  judgment  to  a  creditor  for  a  debt  will  be  presumed 
to  have  been  taken  by  the  creditor  for  his  own  benefit,  and 
not  to  defraud  other  creditors.*  Acts  of  defendant  in  an  ac- 
tion for  divorce  which  might  appear  suspicious  and  improper^ 
but  are  capable  of  an  innocent  interpretation,  must  be  so  con- 
strued.^ The  presumption  of  innocence  of  a  person  charged 
with  a  criminal  offense  continues  through  the  trial,  and  all 
the  evidence  is  to  be  reconciled  with  this  presumption."  Thus, 
the  presumption  is  that  a  man  and  woman  who  live  and  co- 
habit together  are  married.'  But  it  is  different  where  a  negro 
and  a  white  woman  live  together,  in  a  state  where  marriages 
between  them  are  prohibited.  Where,  after  a  husband  and 
wife  separate,  the  former  goes  and  lives  with  another  woman, 
the  presumption  is  that  he  has  obtained  a  divorce.'  So  where 
A.  marries  C,  having  a  husband,  B.,  living,  and  B.  subse- 
quently dies,  and  A.  and  C.  continue  to  cohabit,  the  presump- 
tion is  that  they  have  been  married  after  B.'s  death.' 

'  Hatch  V.  Spooner,  59  Hun,  625 ;  *  Knower    v.   Central  Nat.   Bank, 

37  N.  Y.  State  Rep.  151 ;  Geresohe  v.  124  N.  Y.  552 ;  37  N.  Y  State  Rep.  89. 

McDonald,  103  Mo.  1 ;  Re  Davis'  Es-  sstefifens  y.  Steffens,  33  N.  Y.  State 

tate,  10  Mont  228;    Kenosha  Stove  Rep.   643;  Fenno  v.  Hannan,  137  N. 

Co.  V.  Shedd,  82  Iowa,  540 ;  Smith  v.  Y.  635;    Hampton  v.  Hampton,  87 

Ogilvie,  127  N.  Y.  143 ;  38  N.  Y.  State  Va.  148. 

Rep.  150 ;  Schreyer  v.  Scott,  134  U.  S-  ^  Farley  v.  State,  127  Ind.  419 ;  Gib- 

405 ;  Farrar  v.  Churchill,  133  id.  609 ;.  son  v.  State,  89  Ala.  121 ;  Panama  R. 

Bernheimer  v.  Rindskoff,  110  N.  Y.  Co.  v.  Johnson,  58  Hun,  557 ;  35  N- 

428.  Y.  State  Rep.  560. 

2  Martin  v.  Fox,  40  Mo.  App.  664 ;  '  Post  v.  Post,  70  111.  484. 

Oliphant  v.  Leversidge  (III),  27  N.  E.  SBlanchard  v.  Lumbert,  43  Iowa, 

Rep.  921.  228. 

8  Winter  v.  Truax,  87  Mich.  324;  24  'Jackson  v.  Clark,  18  Johns.  347. 
Am.  St.  Rep.  160 ;  White  v.  Johnson- 
4  Wash.  113. 
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§  8.  Presumption  as  to  marriage. —  The  presumption  is 
that  when  a  man  and  woman  h\re  together  as  husband  and 
wife,  and  declare  themselves  to  be  such,  they  are  lawfully 
married;  and  their  children  born  while  so  living  are  legiti- 
mate.i  And  the  fact  of  cohabitation  as  man  and  wife  raises 
a  presumption  of  legal  marriage ;  ^  but  a  relation  illicit  at  its 
commencement,  and  known  to  be  so  by  the  parties,  raises  no 
presumption  of  marriage ; '  and  the  presumption  is  tha,t  the 
illicit  relation  continues.* 

§  9.  Presumption  of  legitimacy. —  A  person  born  during 
the  continuance  of  a  valid  marriage  between  his  mother  and  any 
man,  or  within  such  time  after  the  dissolution  thereof,  and  be- 
fore the  celebration  of  another  valid  marriage,  that  his  mother's 
husband  could,  according  to  the  course  of  nature,  have  been 
his  father,  is  presumed  to  be  the  legitimate  child  of  his  mother's 
husband.*  The  rule  is  the  same  where  the  child  is  born  in 
wedlock,  whether  begotten  before  or  after  the  marriage;  and 
where  the  mother  is  visibly  pregnant  at  the  time  of  the  mar- 
riage, the  presumption  is  not  rebuttable ;  for  a  man  who  mar- 
ries a  woman  whom  he  knows  to  be  in  that  condition  is  to 
be  considered  as  acknowledging  by  a  most  solemn  act  that 
the  child  is  his.* 

§  10.  Presumptions  against  a  spoliator. —  The  omission  of 
a  party  to  an  action  to  testify  to  facts  or  to  produce  evidence 
in  explanation  of  or  to  contradict  adverse  testimony  raises  a 
presumption  against  his  claims,  unless  the  evidence  is  not 
peculiarly  within  his  power.'  It  is  a  maxim  that  all  evidence 
is  to  be  weighed  according  to  the  proof  which  it  was  in  the 
power  of  one  side  to  have  produced  and  in  the  power  of  the 
other  to  have  contradicted.*  To  smother  evidence  is  not 
much  better  than  to  fabricate.  The  presumption  in  odiutn 
spoliatoris  is  perfectly  legitimate.  It  is  so  natural  and  so  just 
that  it  is  part  of  every  civilized  code.     It  ought  to  be  under- 

1  Robinsoa  v.  Taylor,  42  Fed.  Rep.  « Stephen's  Ev.,  art.  98 :  CaujoUe 
803 ;  Jones  v.  Gilbert.  135  111.  27.  v.  Ferrie,  23  N.  Y.  90. 

2  Re  Dulfis  Succession  (La.  Ann.),  6  Montgomery  v.  Montgomery,  3 
TO  S.  Rep.  406 ;  State  v.  Schwitzer,  57  Barb.  Ch.  132. 

Conn.  532.  7  Warner  v.  Litzinger,  45  Mo.  App. 

s  Grimm's  Appeal,  131  Pa.  St  199.  106;  Lawrence  v.  Lawrence,  15  Fed. 

4  White    V.   White,    82    Cal.    427 ;  Rep.  635. 

Richardson's  Appeal,  133  Pa.  St.  292.  8  McDonough  v.  O'Neil,  113  Mass.  93. 
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stood  that  where  a  party  has  the  subject-matter  of  the  con- 
troversy under  his  exclusive  control,  it  is  never  safe  to  refuse 
the  witnesses  on  the  other  side  an  opportunity  to  examine  it.^ 
Thus,  the  failure  in  an  answer  to  state  a  fact  material  to  a 
defense  raises  the  presumption  that  such  fact  does  not  exist.- 
And  the  failure  of  a  defendant  to  answer  plaintiff's  averments 
is  an  element  proper  to  be  considered,  with  other  evidence 
in  the  case,  in  determining  their  truth.''  Where  a  party  has 
in  his  possession  evidence  which  would  illustrate  his  case, 
and  fails  to  produce  it,  the  presumption  will  be  against  him.^ 
But  it  is  not  sufficient  to  supply  independent  evidence  of  a 
fact  which  is  wholly  unproved  by  other  evidence.'^  Thus, 
where  the  defendant  neglects  or  refuses  to  produce  witnesses 
in  charge  of  his  vessel  when  an  accident  happened,  the  pre- 
sumption is  that  they  would  not  help  him."  So  where  A.  re- 
fuses to  produce  a  deed  which  is  part  of  a  title  which  he 
claims,  the  law  presumes  that,  if  produced,  the  deed  would 
injure  his  claim.'  These  presumptions  are  received  on  the 
ground  that  he  who  withholds  the  truth  does  so  because  he 
knows  that  it  will  work  against  him,  and  that  no  man  prefers 
darkness  to  light,  except  because  he  is  conscious  that  his  deeds 
are  evil.^  The  rule  that  the  failure  of  defendant  to  testify 
shall  not  be  considered  against  him  applies  only  to  criminal 
cases." 

§  11.  Alteration,  suppression,  destruction  or  manufact- 
uring of  evidence. —  The  maxim  omnia  contra  spoliatorein 
embraces  most  frequently  cases  of  the  destruction  of  written 

'  State  V.  Keith,  47  Minn.  f)59.  Rep.  983 ;  Bradford  v.  Mnio,  43  Kan. 

2  Cheney  v.  Dunlap,  37  Neb.  401.  54. 

3  Schney  v.  Schaeffer,  130  Pa.  St.  16 ;  5  Dial  v.  Missouri  P.  R  Co.,  37  Mo. 
Van  Slyke  v.  Chicago,  St.  P.  &  K.  C.  A  pp.  454;  PoUak  v.  Davidson,  ST 
R.   Co.   (Iowa),   45  N.  W.  Rep.  396 ;  AJa.  551. 

Lake  v.  Nolan,  81  Mich.  113;  Free-  «  Ville  De  Havre,  7  Bin.  338. 

inont  Cultivator  Co.  v.  McCanny,  80  '  See   Barber   v.   Lyons,   33   Barb. 

Ga.  343.  63;  Heath  v.  Waters,  40  Mich.  457; 

■<  Fitschen   v.   Thomas  (Mont.),  23  Brovi'n  v.  Schock,  77  Pa.  St.  471. 

Pac.  Rep.  450;   McGuire  v.  Joslyn,  8  Winer  v.  Smith  (Oreg.),  30  Pac. 

57  Hun,   586;   31  N.  Y.  State  Rep.  Rep.   416;    Gulf  Coast  &  S.   F.   R. 

990 ;  Reavis  v.  Orenshow,  105  N.  C.  Co.  v.  Bax,  81  Tex.  670 ;  Bradley  v. 

869;  Dorsey  v.  Pioke,  57  Hun,  .580;  Walker,   44  N.    Y.   State   Rep.  21 S; 

32  N.  Y.  State  Rep.  358;  Schmidt  v.  State  v.  Keith,  47  Minn.  559. 

Keehn,  136  N.  Y.  533 ;  Cole  v.  Lake  »  Barnett  v.  Glutting,  3  Ind.  App. 

Shore  &  M.  S.  R.  Co.  (Mich.),  45  N.  W.  415. 
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evidence.  Manufacturing  evidence  also  falls  within  this  rule.' 
Thus,  where  a  lapidary  refuses  to  return  a  jewel  given  him 
for  inspection,  the  law  presumes  that  it  was  of  the  finest 
quality.  So  where  A.  is  prevented  by  acts  of  B.  from  show- 
ing the  quality  of  wool  for  the  taking  of  which  he  brings 
suit,  B.  is  liable  for  the  value  of  the  best  quality  of  such 
goods.^  The  voluntary  destruction  of  a  document  raises 
frima  facie  a  presumption  of  fraud,  and  precludes  the  spo- 
liator from  giving  secondary  evidence  of  its  contents  in  the 
absence  of  a  legal  excuse  for  its  destruction.  Thus,  where 
the  holder  of  a  note  burns  it,  or  tears  off  a  writing  attached, 
he  cannot  prove  its  contents  by  parol.'  It  would  be  in  viola- 
tion of  all  the  principles  upon  which  inferior  and  secondary 
evidence  is  tolerated  to  allow  a  party  the  benefit  of  it  who 
has  wilfully  destroyed  the  higher  and  better  evidence.  But 
Avhere  the  destruction  was  the  result  of  mistake,  accident  or 
some  fault  not  amounting  to  a  fraud,  there  is  a  legal  excuse.* 
§  13.  Presumption  of  continuance  of  things. —  Eesidence 
at  an}''  time  being  shown,  there  is  a  presumption  that  it  still 
continues.^  In  other  v/ords,  a  residence  once  established  is  pre- 
sumed to  continue  until  there  is  satisfactory  evidence  that  it  has 
been  abandoned.*  Proof  that  land  was  unoccupied  at  a  certain 
time  creates  a  presumption  that  it  continued  unoccupied  until 
a  later  time.'  So  a  highway  shown  to  have  existed  will  be  pre- 
sumed not  to  have  ceased  to  be  such.'  A  derangement  of 
mind  shown  to  exist  at  any  particular  period  ,is  presumed  to 
continue  until  disproved."  A  person  shown  to  have  been  the 
owner  of  bonds  will  be  presumed  to  have  continued  to  own 
them  in  the  absence  of  evidence  to  the  contrary.'"  Possession 
or  ownership  of  either  realtj'  or  personalty,  non-possession  or 
loss,  debts  and  other  conditions  of  i)roperty  or  things  once 

1  Costigan  v.  Moliawk,  etc.  R  Co.,  ^Batua  Valley  S.   Bank  v.  Silver 

3  Denio,  600  ;  State  v.  Keith,  47  Minn.  City  Bank  tlowa),  54  N.  W.  Rep.  473. 

559.  '  Geisingei-  v.  Beyl,  80  Wis.  443. 

•■2  Bailey  v.   Show,   24  N.   H.  300;  SQohoes  v.  Delaware  &  H.  C.  Co., 

Preston  v.  Leaughton,  6  Md.  88.  134  N.  Y.  397;  47  N.  Y.  State  Eep. 

3  Price  V.  Tallman,  1  N.  J.  L.  447;  612;  46  Alb.  L.  J.  406. 

Elode  V.  Noland,  13  Wend.  173.  » Peters  v.  Peters,  58  N.  Y.  State  Rep. 

■•Cartierv  Troy  Lumber  Co.,  138  169;  Armstrong  v.  State,  30  Fla.  170. 

111.  533.  10  Chapman  v.  Taylor,  136  N.  Y.  663 ; 

,  «  Clough  V.  Kyne,  40  111.  App.  234.  49  N.  Y.  State  Eep.  848. 
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proved  to  eiist  are  presumed  to  continue  until  the  contrary  is 
shown.^  So  generally  where  a  state  of  affairs  or  of  matters  of 
fact  are  shown  once  to  have  existed,  the  presumption  is  that 
they  still  exist.^  Thus,  if  a  partnership,  agency,  tenancy  or 
other  similar  relation  is  shown  to  have  once  existed,  it  will 
be  presumed  to  continue  until  it  is  proved  to  have  been  dis- 
solved.^ So  where  it  is  shown  that  a  person  owned  certain 
property  prior  to  his  death,  it  will  be  presumed  to  have  be- 
longed to  him  at  the  time  of  his  death/  and  generally  where 
property,  either  real  or  personal,  is  shown  once  to  have  be- 
longed to  a  person,  it  will  be  presumed  that  it  continues  to  be 
his  until  the  contrary  is  shown.'  Thus,  a  stockholder  of  a  cor- 
poration is  presumed  to  continue  such  until  the  contrary  is 
shown.*  Possession  by  defendant  of  property  belonging  to  a 
decedent's  estate  is  presumed  to  continue  to  the  commence- 
ment of  an,  action  therefor  by  the  administrator;'  and  joint 
ownership  of  heirs  will  be  presumed  to  continue  unless  the 
contrary  be  proved.'  So  also  that  moneys  received  by  a  county 
treasurer  and  appropriated  by  law  to  a  particular  purpose, 
which  have  never  been  applied  thereto,  are  still  in  the  hands 
of  the  treasurer."  But  it  seems  that  a  thing  once  proved  to 
exist  is  presumed  to  continue  only  as  long  as  is  usual  with 
things  of  that  nature.'"  Present  insolvency  raises  no  presump- 
tion of  insolvency  at  the  time  of  the  execution  of  a  convey- 
ance five  years  before;"  and  no  presumption  arises  from  the 
fact  that  a  person  was  committed  to  jail  in  1890,  and  was  un- 
able to  get  bail,  that  he  continued  in  confinement  until  Febru- 
ary, 1891.^^     When  proof  of  a  law  of  a  foreign  state  has  been 

1  Re  Huss,  126  N.  Y.  537 ;  44  Alb.  5  Lake  Erie  &  W.  E.  Co.  v.  Carson, 
Im  J.  108 ;  37  N.  Y.  State  Rep.  789 ;  4  Ind.  App.  185 ;  Harrison  v.  Queen's 
Lawson,    Pr.   Ev.     163 :     Kidder    v.     Ins.  Co.,  49  Wis.  71. 

Stevens,  60  Cal.  415 ;  Miller  v.  Bauni-  ^  Barron  v.  Paine,  83  Me.  312. 

gardner,   109    N.    C.   412 ;     Pope    v.  '  Murray  v.  Norwood,  77  Wig.  405. 

Kansas  Qity  Cable  Co.,  99  Mo.  400 ;  8  Simon  v.  Richard,  43  La.  Ann. 

Bell  V.  Anderson,  74  Wis.  638 ;  Zwis-  848. 

ler  V.  Storts,  39  Mo.  App.  163.  » Spaulding  v.  Arnold,  125  N.  Y. 

2  GeisiDger  v.  Beyl,  80  Wis.  443 ;  194 ;  34  N.  Y.  State  Rep.  980. 
Fan  V.  Payne,  40  Vt.  615 ;  Brown  v.  i»  Scott  v.  Wood,  81  Cal.  398. 
Burnham,  28  Me.  38.  "  Windhaus  v.  Bootz,  92  Cal.  617. 

*Ryan  V.  Lains,  12Q.  B.  460;  Cocli-  And  see  Crotty  v.  Union  Mut  L. 
ran  v;  Ward,  5  Ind.  App.  89.  Ins.  Co.,  144  0.  S.  621. 

4  Hanson  v.  Chatovich,  13  Nev.  395.       '2  State  v.  Williams,  35  S.  C.  160. 
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given  from  a  publication  made  under  governmental  authority, 
the  rules  and  principles  of  evidence  entitle  it  to  be  considered 
as  the  existing  law  of  the  land  in  the  absence  of  some  equally 
good  evidence  that  it  has  been  changed  or  repealed.'  It  may 
be  observed  that  the  very  notion  of  a  law,  as  furnishing  a  rule 
of  government  or  of  conduct,  suggests  permanence  as  a  char- 
acteristic and  does  not  involve  the  idea  of  change. 

§  13.  Domicile,  residence,  solvency,  infancy,  partner- 
ship.—  Mr.  Lawson,  in  his  work  on  Presumptive  Evidence," 
says:  "Domicile,  residence  or  non-residence,  solvenc}'^  or  in- 
solvency, infancy,  partnership,  the  holding  of  an  office,  au- 
thority to  do  an  act,  and  other  relations  or  conditions  of  per- 
sons or  things,  once  shown  to  exist,  are  presumed  to  continue 
until  the  contrary  is  proved."  But  presumptions  of  continu- 
ance never  run  backward.'  Thus,  proof  of  present  insolvency 
raises  no  presumption  of  insolvency  five  years  ago.  So  proof 
that  the  relation  of  debtor  and  creditor  existed  between  two 
parties  at  one  date  is  not  proof  that  months  thereafter  the 
same  relation  and  the  same  amount  subsisted.''  But  proof 
that  a  certain  relation  existed  between  parties  at  a  certain 
times  raises  a  presumption  that  such  relation  still  continues. 
And  it  is  upon  this  principle  that,  where  a  person  is  shown  to 
have  permitted  a  servant  or  child  to  order  goods  upon  his 
credit  upon  several  occasions,  he  will  be  liable  for  goods  so 
ordered  after  the  relation  has  in  fact  been  terminated,  unless 
notice  to  the  tradesman  not  to  furnish  them  upon  his  credit 
has  been  given ; '  and  where  it  is  shown  that  A.  resided  in  , 
1880  in  Indiana,  the  presumption  is  that  he  still  resides  there.* 
So  where  A.  is  proved  to  be  solvent  on  a  certain  day,  the  pre- 
sumption is  that  he  continues  solvent."  Where  it  is  proved 
that  certain  persons  were  once  partners,  the  presumption  is 
that  they  continue  to  be  so.*  So  where  a  state  of  peace  or 
war  is  shown  to  have  existed  in  a  certain  country  at  a  certain 
time,  the  presumption  is  that  it  continues;'  and  where  a 

1  Matter  of  Huss,  37  N.  Y.  State        «  Greenfield  v.  Camden,  74  Me.  56. 
Rep.  789.  "  Walrod  v.  Ball,  9  Barb.  271 ;  Mul- 

2  Page  173.  len  v.  Prior,  18  Mo.  307. 
sWindhaus  v.  Bootz,  92  Cal.  617.  8  Cooper  v.  Dedrick,  23  Barb.  516. 

*  Crotty  V.  Union  Mut.  L.  Ins.  Co.,        » Covert  v.  Gray,  34  How.  Pr.  (N. 
144  U.  S.  631.  Y.)  450. 

5  Eyan  v.  Lanes,  13  Q.  B.  460. 
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partnership  is  shown  to  have  existed  at  a  former  date,  the 
presumption  is  that  it  still  exists.^ 

§  14.  Sanity  oi"  insanity. —  Every  person  is  presumed  to  be 
sane  until  the  contrary  is  made  to  appear ;  ^  and  the  burden 
of  proof  is  on  the  one  who  alleges  the  insanity  of  a  person.* 
But  insanity  once  proved  to  exist  is  presumed  to  continue.- 
Competency  in  business  transactions  is  presumed  unless  the 
contrary  appears  by  proof ; '"  and  testamentary  capacity  is  al- 
ways to  be  presumed,  and  such  presumptions  stand  until  over- 
come.* A  ckreful  analysis  of  the  principles  upon  which  pre- 
sumptions are  allowed  to  have  force  and  effect  will  show  that 
the  proof  of  the  insanity  of  an  individual  at  a  particular  period 
does  not  necessarily  authorize  the  inference  of  his  insanity  at 
a  remote  subsequent  period,  or  even  several  months  later.' 

§  15.  Character  and  habits  of  persons. —  Mr.  Lawson,  in 
his  work  on  Presumptive  Evidence,^  says :  "  The  character 
and  habits  of  a  person  are  presumed  to  continue  as  proved  to 
be  at  a  time  past.  The  opinions  of  individuals  once  enter- 
tained and  expressed,  and  the  state  of  the  mind  once  proved 
to  exist,  are  presumed  to  remain  unchanged."  It  might  be 
too  much  to  say  that  a  character  when  once  formed  is  pre- 
sumed to  remain  unchanged  for  life.  Still  the  law,  founded 
on  a  full  knowledge  and  just  appreciation  of  the  general 
course  of  human  affairs,  indulges  a  strong  presumption  against 
any  sudden  change  in  the  moral  as  well  as  the  mental  and 
social  condition  of  man.  "When  the  existence  of  a  person,  a 
personal  relation  or  a  state  of  things  is  once  established  by 
proof,  the  law  presumes  the  person,  relation  or  state  of  things 
continues  to  exist  as  before  till  the  contrary  is  shown,  or  till 
a  different  presumption  is  raised  from  the  nature  of  the  sub- 
ject in  question.     It  is  not  looking  to  common  experience  in 

1  People  V.  Manhattan  Co.,  9  Wend.  37  S.  0.  609 ;  Green  v.  State,  88  Tenn, 

3.51.  614. 
2Hiett  V.  ShuU,  36  W.  Va.  563.  5  Reeve  v.  Bonville,  5  Del.  Ch.  i; 

3  Chancellor  v.    Donnell  (Ala.),  10  Moran  v.  Pelifant,  28  111.  App.  278. 
S.  Rep.  910;  Jones  v.  Jones,  43  N.  Y.        ^Newhard  v.  Yundt,  132   Pa.  St 
State  Rep.  434 ;  Cropp  v.  Cropp,  88  334 ;  Pendley  v.  Eaton,  130  111.  69 ; 
Va.  753 ;  Trimbo  v.  Trimbo,  47  Minn.  Ward  v.  Doan,  77  Mich.  338. 

389.  7  Trimbo  v.  Trimbo,  47  Minn.  389. 

4  Lawson,   Pr.   Ev.   179;    State  v.        spj^ge  igo. 
Leu-is,  30  Nev.  333;  State  v.  Davis, 
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human  conduct,  generally  found  to  be  true,  that  a  thorough 
change  from  a  bad  to  good  character  is  wrought  at  once.  It 
may,  and  it  is  to  be  hoped  often  does  occur,  but  such  is  not 
the  common  course  of  life.  On  the  contrarj'-,  there  is  a  strong 
probability  that  one  whose  general  character  was  bad  several 
3'ears  since  is  still  of  doubtful  or  disparaged  fame.  So  much 
at  least  may  be  asserted  without  evincing  the  feelings  of  a 
misanthrope,  or  an  unseemlj''  lack  of  charity. 

§  16.  Presumptions  not  retrospective. —  Where  the  exist- 
ence of  a  personal  relation  or  a  state  of  things  continuous  in 
its  nature  is  once  established  by  proof,  the  law  presumes  that 
such  status  continues  to  exist  as  before  until  the  contrary  is 
proved,  or  until  a  different  presumption  is  raised  from  the 
nature  of  the  subject  in  question.  But  this  presumption  can- 
not operate  retrospectivelj'.^ 

§  17.  Presumptions  of  life. —  Presumptions  of  the  death 
of  a  person  will  not  be  received  until  all  reasonable  doubt  of 
bis  existence  at  a  given  time  has  been  removed ;  ^  or,  the  exist- 
ence of  a  living  person  being  once  shown,  he  is  presumed  to 
continue  alive  until  a  contrary  presumption  is  raised,  as  love 
of  life  is  presumed ;  ^  and  a  person  proved  to  have  been  alive 
at  a  former  time  is  presumed  to  be  alive  at  the  present  time,* 
in  the  absence  of  evidence  that  he  has  not  been  heard  from 
within  the  last  seven  years.'  Thus  where,  in  an  action  tried 
in  1837,  A.  is  shown  to  have  been  alive  in  the  year  1834,  the 
law  will  not  infer  that  he  is  dead. 

§  18.  Persons  presumed  to  be  dead  wlien. —  An  absentee 
shown  not  to  have  been  heard  of  for  seven  years  by  persons 
who,  if  he  had  been  alive,  would  naturally  have  heard  of 
him,  is  presumed  to  have  been  alive  until  the  expiration  of 
such  seven  years,  and  to  have  died  at  the  end  of  that  time." 

lErskine    v.    Davis,    25    111.   251;  i5,Re  Rhodes' Estafc,  10  Pa.  Co.  Ct. 

Windhaus  v.  Bootz,  92  Cal.  617 ;  Mm-  Rep.  386 ;  Waits  v.  Coaracy,  45  Minn, 

dock  V.  State,  68  Ala.  567.  159;  Re  Keele's  Estate  (Pa.),  30  W. 

2  Smith  V.  Combs,  49  N,  J.  Eq.  420.  N.  C.  419 ;  Hoyt  v.  Newbold,  45  N.  J. 

3  Illinois  Cent.  R  Co.  v.  Cragan,  71  L.  219 ;  Youngs  v.  Heffner,  36  Ohio, 
111.  184  233;  Forsaith  v.  Clark,  21  N.  H.  424; 

■1  O'Gai-a  V.  Eisenlohr,  38  N.  Y.  296  ;  Spears  v.  Barton,  31  Miss.  554.  But 
Lowe  V.  Foulke,  103  111.  58.  see  Wood's  Pr.  Ev.  184. 

•'  Letts  V.   Brooks,   Hill   &    Denio 
-Supp.  36. 
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The  full  period  must  have  elapsed,  even  though  it  is  shown 
that  the  person  was  in  feeble  health  when'  he  left  the  neigh- 
borhood, or  was  very  aged.* 

§  19.  Absentees  —  Who  ai"e.—  Mr.  Lawson,  in  his  work  on 
Presumptive  Evidence,'^  says :  "  An  absentee  is  one  who  has 
left  his  residence,  home  or  domicile  either  temporarily,  intend- 
ing to  return,  or  permanently.  Where  the  removal  is  tempo- 
rary, absence  alone,  without  being  heard  of,  is  sufficient  to 
raise  the  presumption  of  death.  But  where  it  is  permanent, 
without  intention  to  return,  the  presumption  does  not  arise 
until  inquiry  has  been  made  at  the  fixed  residence,  home  or 
domicile  of  the  party.'"  Such  absence  must  be  shown  to 
have  been  from  his  last  known  place  of  residence.  If  a  per- 
son remains  beyond  sea  for  seven  years,  if  he  had  a  known 
and  fixed  residence  in  a  foreign  country  when  he  was  last 
heard  of,  he  is  not  presumed  to  be  dead  without  some  evidence 
of  inquiries  having  been  made  for  him  at  such  known  place 
of  residence  without  success.  Thus,  the  question  is  whether 
G:  is  alive.  It  is  proved  that  G-.  has  not  been  heard  of  in 
Mexico,  N".  Y.,for  thirty  years.  There  is  no  evidence  that  G. 
ever  had  a  residence  or  domicile  in  Mexico.  There  is  no  pre- 
sumption that  G.  is  dead.* 

§  30.  Not  been  heard  of — Meaning  of. —  Mr.  Lawson  says : 
"  The  phrase  '  not  been  heard  of '  means  that  none  of  the  rela- 
tives or  friends  of  the  absentee  have  heard  anything  about 
him  which  should  or  would  raise  a  reasonable  doubt  in  his  or 
her  mind  that  he  really  was  no  more."^  But  persons  who 
would  naturally  have  heard  of' him  is  not  confined  to  a  par- 
ticular class."  It  is  not,  however,  sufficient  to  raise  a  presump- 
tion that  a  person  was  dead  to  simply  inquire  of  people  who 
once  knew  him,  and  who  say  they  have  not  heard  from  him 
in  seven  years,  because,  if  ever  so  much  alive,  those  people 
might  not  have  heard  from  him.  It  is  necessary,  in  order 
to  raise  the  presumption,  that  there  should  have  been  an  in- 

1  Burney  v.  Ball,  24  Ga.  505.  83 ;  Brown  v.  Jewett,  18  N.  H,  230 : 

2  Page  313.  Stinchfield  v.  Emerson,  52  Me.  465  ; 
3Wentvvorth  v.  Wentworth,  71  Me.     Smith  v.  Smith,  49  Ala.  156. 

83;  Bailey  v.  Bailey,  36  Mich.  185.         .  5  Lawson,  Pr.  Ev.  316. 

<  Garwood  v.  Hasings,  38  Cal.  229 ;        <■  Wentworth  v.  Wentworth,  71  Me. 
Wentworth   v.  Wentworth,   71  Me.    78 ;  t'lynn  v.  Coffee,  12  Allen,  133. 
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quiry  and  search  made  for  the  man  among  those  who,  if  he 
was  alive,  would  be  likely  to  hear  of  him. 

§31.  Absentee's  residence  —  Meaning  of. —  Mr.  Lawson, 
in  his  work  on  Presumptive  Evidence,  says:  "The  absentee's 
residence,  home  or  domicile  refers  to  that  place  which  he  first 
departed  from,  and  does  not  include  places  whore  he  may 
have  afterward  resided  or  visited," '  Thus,  in  Winship  v. 
Conner,^  the  court  held  that  where  0.,  who  resided  with  his 
wife  and  family  in  H.,  left  there  in  1843,  leaving  his  wife  and 
family  behind,  and  wrote  them  letters  from  Illinois  until  1849, 
after  which  he  was  not  heard  from,  the  presumption  was  that 
he  died  in  1856. 

§22.  Presumption  of  death  before  seven  years. —  Where 
a  person  takes  passage  on  a  ship  or  steamer,  and  upon  arrival 
at  port  he  is  not  to  be  found  upon  the  boat,  the  boat  not  hav- 
ing landed  during  the  vo^^age,  a  jury  might  with  great  pro- 
priety from  this  fact  presume  the  person's  death  during  the 
voyage.  The  burden  of  proving  presumption  founded  on  a 
reasonable  probability  must  prevail  against  mere  possibilities; 
for  were  it  otherwise,  the  conclusion  could  never  be  arrived 
at  that  a  man  was  dead  until  tlie  natural  limit  of  human  life 
had  been  reached.  A  vessel,  when  absent, double  the  longest 
-time  of  a  voyage,  may  be  presumed  to  be  lost;  and  it  follows 
as  a  consequence  that  it  will  also  be  inferred  that  all  perished 
with  her,  if  none  of  the  yjassengers  or  crew  is  afterwards 
heard  of.  The  lapse  of  time  makes  the  deaths  of  all  on  board 
as  certain  as  anything  not  seen  can  be.  The  death  of  a  person 
is  upon  him  who  sets  it  up ;  ^  and  if  he  relies  upon  the  ab- 
sence of  the  person  for  seven  years  without  being  heard 
from,  he  must  establish  both  facts  before  the  presumption 
arises.  The  mere  fact  of  absence  is  not  enough ;  he  must  show 
inquiries  made  at  his  last  known  residence  abroad ;  or  if  he  had 
none  that  is  known  to  his  friends,  inquiries  made  of  the  per- 
sons in  the  place  where  he  was  last  known  to  reside  before  he 
went  abroad,  and  inquiries  among  his  relatives  and  friends 
who  would  be  most  likeljf  to  hear  from  him  if  living.*  Where 
a  person  in  a  desperate  state  of  health  leaves  his  home  for  a 

1  Lawson,  Pr.  Ev,  223.  <  Clark  v.  Cummings,  5  Barb.  .S39 ; 

2 42  N.  H.344,  McCiiitee  v.  Camel,  1   Barb.  Gh.  455. 

3  Emerson  v.  White,  29  N.  H.  482, 
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visit  to  return  in  two  months,  and  never  returns,  and  is  not 
afterwards  heard  of,  the  presumption  is  that  he  died  before 
seven  years.' 

Mr.  Lawson,  in  his  work  on  Presumptive  Evidence,  states 
another  exception  to  the  general  rule  as  follows :  "  That  if 
within  seven  j^ears  a  person  embarked  on  a  vessel  which  has 
not  since  been  heard  from  and  is  long  overdue,  inquiries  having 
been  made  at  her  ports  of  departure  and  destination,  the  pre- 
sumption is  that  he  died  before  seven  years.^  Thus,  where  in 
January,  1857,  M.  sailed  from  Liverpool  to  Valparaiso,  the 
voyage  should  have  been  made  in  ten  weeks.  In  January, 
1858,  nothing  had  been  heard  of  the  vessel  or  its  crew.  The 
presumption  is  that  M.  is  dead.'  But  until  inquiries  have  been 
made  at  the  ports  of  departure  and  destination,  no  presump- 
tion of  loss  arises.  Thus,  in  Re  Bishop,*  B.  in  October,  1858, 
sailed  in  command  of  a  vessel  from  Demerara  to  London,  and 
neither  B.  nor  the  vessel  was  afterwards  heard  of;  but  the 
court  held  that  until  inquiries  had  been  made  at  Demerara, 
there  was  no  presumption  that  he  was  dead." 

Mr.  Lawson  states  the  third  exception  to  the  rule  above  as 
follows:  "  That  within  seven  years  he  encountered  a  specific 
peril,  which  includes  not  the  ordinary  dangers  of  travel  or 
navigation,^  bUt  some  unusual  or  extraordinary  danger."  Thus 
where  M.,  who  left  New  York  for  Asia  in  1840,  and  in  1841 
resided  in  a  town  in  Asia,  which  was  visited  by  an  epidemic, 
and  he  was  not  heard  of  subsequentlj'',  it  will  be  presumed  his 
death  occurred  prior  to  1847.'  That  his  habits,  character, 
domestic  relations  or  necessities  would  have  made  it  certain 
that  if  alive  within  that  period  he  would  have  returned  to  or 
communicated  with  his  residence,  home  or  domicile."  ^ 

1  Stonvenel  v.  Stephens,  3  Daly,  Lancaster  v.  Washington  Life  Ins, 
323;  Danby  v.  Danby,  5  Jur.  (N.  8.)    Co.,  62  Mo.  127. 

54.  ^  Lawson,  Pr.  Ev.  330. 

2  Lawson,  Pr.  Ev.  223 ;  White  v.  '  Learned  v.  Corley,  43  Miss.  709 ; 
Mann,  26  Me.  363 ;  Eagle's  Case,  Lancaster  v.  Washington  Life  Ins. 
3   Abb.  Pr.  (N.  Y.)  218;  Merritt  v.  Co.,  62  Mo.  127. 

Thompson,  1  Hilt.  (N.  Y.)  550.  » Lawson,  Pr.  Ev.  233;  Tisdale  v. 

s  Gerry  v.  Post,  13  Hovy.  Pr.  (N.  Y.)  Connecticut  Mut.  Life  Ins.  Co.,   36 

lia  Iowa,    170;   Sheldon    v.    Ferris,   45 

« 1  Sw.  &  Tr.  303.  Barb.  128. 

5  Eagle's  Case,    3  Abb.    Pr.    230; 
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§  23.  When  presumption  of  death  after  seven  years  does 
not  arise. —  Mr.  Lawson,'in  his  work  on  Presumptive  Evi- 
dence, says :  "  The  presumption  of  death  at  the  expiration  of 
seven  years  from  being  last  heard  of  does  not  arise  where  it 
is  improbable  that  the  absentee,  even  if  alive,  would  or  could 
have  been  heard  of  at,  or  would  or  could  have  communicated 
with,  his  residence,  house  or  domicile,  or  where  in  other  judi- 
cial proceedings  the  absentee  is  recorded  as  having  been  alive 
subsequently  to  the  end  of  the  seven  years."  ^  The  same 
rule  prevails  where,  on  account  of  illiterac^^  or  other  reason,  it 
is  improbable  that  there  would  have  been  any  communica- 
tion.^ The  fact  that  a  person  was  alive  at  a  particular  time 
is  but  one  of  the  facts  to  be  considered  in  determining  whether 
he  was  alive  at  a  given  future  date,  the  probative  force  of 
which  will  depend  upon  accompanying  circumstances,  such  as- 
length  of  intervening  time,  the  age  and  health  of  the  person, 
or  any  other  facts  affecting  the  probability  of  the  continu- 
ance of  his  life.'  To  rebut  the  presumption  of  death  from 
absence  for  more  than  seven  j^ears,  evidence  that  a  witness 
had  conversed  with  a  man  who  informed  him  that  the  person 
was  alive  in  another  state,  where  he  had  seen  him  a  short 
time  before,  is  admissible,  although  hearsay.* 

§  2i.  Presumption  of  survivorship  of  persons  who  per- 
ished in  the  same  accident. —  By  the  civil  law  and  in  foreign 
countries  several  rules  are  laid  down  for  the  direction  of  courts 
in  ascertaining  the  fact  of  survivorship  where  several  persons 
have  perished  by  the  same'  calamity.  But  in  this  country  the 
following  is  the  general  rule :  There  is  no  presumption  as  to 
the  order  in  which  two  persons  died,  who  are  shown  to  have 
perished  in  the  same  accident,  shipwreck  or  battle.  The  law 
regards  them  as  having  died  at  the  same  instant.'  The  evi- 
dence is,  frdm  the  beginning  to  the  end,  one  of  fact,  as  bear- 
ing upon  which  the  sex,  age  and  relative  physical  strength  of 
the  persons  who  were  lost  may  be  shown,  and  is  generally 
the  onl^r  evidence  which  can  be  had  upon  the  question ;  and 

1  Lawson,  Pr.  Ev.  237.  *  Dowd  v.  Watson,  105  N.  C.  472. 

2Ee  Miller's  Estate,  30  N.  Y.  State        *  Cowman  v.  Rogers,  73  Md.  403;. 
Kep.  213.  Cook  v.  Caswell,  81  Tex.  678. 

s  State  V.  Plynn  (Minn.),  45  N.  W. 
Eep.  848. 
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as  a  rule,  in  the  absence  of  any  evidence  upon  which  a  finding 
can  be  based,  it  will  be  presumed  that  all  perished  at  the  same 
moment.'  This  is  done  not  because  the  fact  is  proved,  or 
that  there  is  any  presumption  to  that  effect,  but  because  there 
is  no  evidence  and  no  presumption  to  the  contrary.^  Thus, 
where  A.  and  his  wife  are  kijled  in  a  railroad  accident,  there 
is  no  presumption  that  one  survived  the  other.'  The  same 
rule  prevails  where  a  father  and  children  were  lost  in  a  ship- 
wreck.'' 

§  25.  Where  the  age,  health  or  sex  may  raise  a  presump- 
tion of  survivorship. —  Mr.  Lawson,  in  his  work  on  Presump 
tive  Evidence,  says :  "Where  the  calamity,  though  common 
to  all,  consists  of  a  series  of  successive  events,  separated  from 
each  other  in  point  of  time  and  character,  and  each  likely  to 
produce  death  upon  the  several  7ictims,  according  to  the  de- 
gree of  exposure  to  it,  the  difference  in  age,  sex  or  health  may 
raise  an  inference  of  survivorsiiip."  ^  And  the  one  of  several 
in  a  common  danger  which  proves  fatal  to  all  who  was  last 
seen  alive  within  the  operation  of  the  course  of  death  is  pre- 
sumed to  have  survived  the  others.^ 

§  26.  Presumptions  of  identity. —  Identity  of  name  of  de- 
fendant with  that  of  defendant  in  a  judgment  sued  on  is 
prima  facie  evidence  of  identity  of  person ; '  and  it  is  fair 
and  legal  to  presume  that  the  same  name  identifies  the  same 
person  uiitil  the  contrary  appears,  where  there  is  similarity 
of  residence  or  trade,  or  where  the  name  is  an  unusual  one.* 
Thus  "Louis  E.  Fink"  and  "  Louis  Fink  "  are  presumptively 
the  same  person.'  And  a  check  dated  at. a  certain  place  and 
drawn  upon  the  "  First  National  Bank"  will  he  presumed  to- 
have  been  drawn  upon  the  First  National  Bank  of  such  place, 

1  Newell  V.  Nichols,  75  N.  Y.  78.  8  Morris  v.-  McClery  (Minn.),  46  N>. 

2  Nevrell  v.  Nichols,  75  N.  Y.  78.       .  W.  Eep.  238 ;  Hainshaw  v.  Kline.  57 

3  Re  Hall,  13  Ck.  L.  N.  13.  Pa.  St.  397 ;  Phillip  v.  Evans,  64  Mo. 

4  Newell  V.  Nichols,  13  Hun,  604 ;  17 ;  Douglas  v.  Dakin,  46  Cal.  49 ; 
Kansas  P.  R  Co.  v.  Miller,  2  Cal.  443 ;  Staith  v.  Gillum,  80  Tex.  f 30.  But 
Russell  V.  Halle'tt,  23  Kan.  376 ;  New-  see  Ambs  v.  Chicago,  St.  P.,  M.  &  O. 
ell  V.  Nichols,  75  N.  Y.  78.  R  Co.,  44  Minn.  266. 

s  Lawson,  Pr.   Ev.    346 ;   Coye   v.  9  Fink  v.  Manhattan  R  Co.,  29  N.  Y. 

Leach,  8  Met  371.  State  Rep.  153 ;  Gilman  v.  Sheets,  7S' 

« Id.  Iowa,  499. 
'  Ritchie  V.  Carpenter,  3  Wash.  513. 
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where  it  appears  such  bank  exists.^  But  the  fact  that  the 
family  name  and  initials  are  the  same  raises  no  presumption 
that  the  parties  are  the  same.  Thus,  there  is  no  presumption 
that  A.  A.  Louden  is  Andrew  A.  Louden,^  or  that  H.  Y.  Lib- 
hart  is  Henry  V.  Libliart.*  Where  two  persons  of  the  same 
name  occupy  different  positions  or  relations,  the  presumption 
is  that  they  are  different ;  *  and  where  an  interest  is  claimed, 
mere  identity  of  name  with  the  person  entitled  is  insufficient.^ 
"Where  father  and  son,  or  two  persons  of  different  ages,  bear 
the  same  name,  that  name  when  used  is  presumed  to  indicate 
the  father,  or  the  eldest  of  the  two,  as  the  case  may  be. 

PEESUMPTION    OF   INTENT. 

§  27.  In  genei'aL — Where  a  person  does  an  act,  he  is  pre- 
sumed in  so  doing  to  have  intended  that  the  natural  and  legal 
consequences  of  his  act  shall  result.^  As  men  generally  act 
deliberately  and  by  the  determination  of  their  own  will,  the 
law  presumes  that  every  man  always  thus  acts  until  the  con- 
trary appears.  Thus,  where  a  baker  delivers  adulterated  bread 
to  a  public  as3'lura,  the  law  presumes  that  he  intended  it  to  be 
eaten.  So  where  B.  sets  fire  to  a  building,  the  law  presumes 
that  he  intended  to  injure  tha  owner.  So  the  law  presumes 
that  where  a  married  man  goes  to  a  house  of  prostitution 
that  he  committed  adultery  while  there.''  So  where  a  man 
makes  a  conveyance  whose  provisions  prefer  certain  creditors 
the  law  presumes  that  he  intended  to  prefer  them.^  Where 
an  act  is  criminal  ])er  se,  a  criminal  intent  is  presumed  from 
the  commission  of  the  act."  But  it  is  different  when  a  speci- 
fied interest  is  required  to  rhake  an  offense.'" 

§  38.  Revocatiou  of  will. —  A  testator  may  destroy  his 
own  will  at  any  time  or  in  any  mode  or  manner  he  pleases. 
Thus,  if  a   testator  cut  out  his  own  name  from  his  will  with 

I  Culver  V.  Marks,  129  Ind.  554.  v.  Talmage,  id.  543;  Hayes  v.  State, 

!!  Louden  v.  Walpole,  1  lud.  321.  58  Ga.  47. 

6 Bennett  v.  Libliart,  27  Mich.  489.  'Evans  v.  Evans,  41  Cal.  103. 

i  Cozzens   v.   Oilliapie,   4  Mo.   82 ;  s  Beais  v.  Clark,  12  Gray,  18. 

McMinn  v.  Whelan,  27  Cal.  300.  9  Carroll  v.  State,  28  Ala.  28 ;  Mur- 

5  Jackson    v.   King,   5  Cow.    237;  pliy  v.   State,   37  id.   142;  State  v. 

Mooers  v.  Blanker,  29  N.  H.  431.  Holmes,  54  Mo.  153. 

e  State  v.  Doyle,  107  Mo.  36 ;  State  lo  Com.  v.  Drum,  58  Pa.  St.  9 ;  Stdte 

V.  Lane,  64  Mo.  319. 
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clear  intent  to  revoke  it,  it  is  a  sufficient  destruction.  So  would 
drawing  lines  over  the  testator's  name,  animo  revoeandi,  even 
though  the  signature  is  still  legible.  But  whatever  the  means 
employed  for  defa&ing  or  destroying  the  will,  a  free  and  ra- 
tional intention  to  revoke  must  accompany  the  act,  or  the 
revocation  will  not  be  valid.  The  mere  act  ,of  canceling  is 
nothing  unless  it  be  done  animo  revoeandi.  If  a  will  is  found  in 
a  testator's  safe  carefully  preserved  among  his  valuable  papers 
with  his  signature  erased,  it  would  be  a  fair  and  reasonable 
presumption  that  he  erased  the  signature  animo  revoeandi. 
But  if  found  with  the  signature  carefully  restored,  no  such 
presumption  arises.  The  cancellation  of  a  will  does  not  nec- 
essarily involve  its  revocation.  The  cancellation  itself  is  an 
equivocal  act,  and  in  order  to  operate  as  a  revocation  must 
be  done  animo  revoeandi.  Mere  tearing  or  destruction,  with- 
out intention  to  revoke,  is  no  revocation.  If  a  testator  is 
arrested  in  his  design  of  destroying  his  will  by  remonstrance 
or  interference  of  a  third  person,^  or  by  his  own  voluntary 
change  of  purpose,  and  thus  leaves  unfinished  the  work  of 
destruction  which  he  had  commenced,  the  will  is  unrevoked; 
and  the  degree  in  which  the  attempt  had  been  accomplished 
would  not,  it  would  seem,  be  very  closely  scrutinized,  if  the 
testator  himself  had  put  his  own  construction  upon  his  some- 
what equivocal  act  by  subsequent!}'  treating  the  will  as  un- 
destroyed.  It  may  be  admitted  that  the  slightest  act  of  can- 
cellation, with  intent  to  revoke  absolutely,  although  such 
intent  continues  only  a  moment,  is  a  total  and  perpetual  rev- 
ocation, and  the  paper  can  only  be  set  up  as  a  new  will.  But 
that  is  founded  on  the  intent.  When,  therefore,  there  ap- 
pears what  may  be  called  a  cancellation,  it  becomes  necessary 
to  look  to  the  extent  of  it ;  at  all  the  conduct  of  the  testator ; 
at  what  he  proposed  doing  at  the  time,  and  what  he  did  after- 
wards, to  satisfy  the  mind  whether  that  was  meant  in  fact  as 
a  cancellation,  immediately  and  absolutely,  or  only  condi- 
tionally, upon  the  contemplation  of  something  else  then  in 
mind ;  for,  although  every  act  of  cancellation  imports  prima 
fade  that  it  is  done,  yet  it  is  but  a  presumption,  which  may 
be  repelled  by  accompanying  circumstances.^ 

1  Matter  of  Wood,  32  N.  Y.  State  Rep.  286. 
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§  29.  When  the  doing  of  an  act  does  not  raise  a  presump- 
tion.—  When  a  statute  makes  an  offense  to  consist  of  an  act 
combined  with  a  particular  intent,  that  intent  is  just  as  neces- 
sary to  be  proved  as  the  act  itself,  and  must  be  found  by  the 
jury  as  matter  of  fact.^  The  inquiry  as  to  intent  is  far  less 
simple  than  as  to  whether  an  act  has  been  committed,  because 
you  cannot  look  into  a  man's  mind  to  see  what  is  passing 
there  at  any  time.  What  he  intends  can  only  be  judged  of 
by  what  he  does  or  says,  and  if  he  says  nothing  then  his  acts 
alone  must  guide. 

§  30.  A  person  is  supposed  to  do  what  he  has  the  right 

and  power  to  do. —  It  is  a  maxim  of  the  law  to  give  effect  to 

everything  which  appears  to  have  been  established  for  a  con- 

,  siderable  length  of  time,  and  to  presume  that  what  has  been 

done  was  done  of  right  and  not  of  wrong.^ 

§  31.  Presumptions  from  the  course  of  nature. —  The  rule 
of  the  common  law  is  that  a  child  between  the  ages  of  seven 
and  fourteen  is  not  presumed  to  be  doli  capax; '  and  the  ques- 
tion whether,  in  committing  an  offense,  such  child,  in  fact, 
acted  with  intelligence  and  capacity  is  to  be  determined  by 
the  jury.  But  as  a  boy  under  fourteen  years  of  age  is  legally 
incapable  at  common  law  of  committing  an  assault  with  intent 
to  rape,  evidence  is  inadmissible  to  show  that  he  could  in  fact 
commit  the  offense.*  Where  the  child  is  under  the  age  of 
seven  years,  the  law  presumes  him  to  be  incapable  of  commit- 
ting a  crime ;  after  the  age  of  fourteen  he  is  presumed  to  be 
responsible  for  his  actions  as  unqualifiedly  as  if  he  were  forty ; 
but  between  the  age  of  seven  and  fourteen  no  presumption  of 
law  arises,  and  that  which  is  termed  a  malicious  intent  must 
be  proved  by  evidence.^  Thus,  where  it  is  shown  that  a  per- 
son committed  a  crime  while  under  fourteen  years  of  age,  the 
law  presumes  that  he  was  incapable  of  committing  it."  So 
where  a  wife  commits  a  tort  or  crime  in  the  presence  of  her 

1  Roberts  v.  People,  19  Mich.  401 ;    v.  Eeavis,  109  N.  C.  417 ;  Horan  v. 
Mayher  v.  People,  10  id.  213.  Weiler,  41  Pa.  St.  470 ;  Carson  v.  Cen- 

2  Auerbach  v.  Wylie,  84  Tex.  615 ;    tral  R.  Co.,  35  Cal.  325. 

Sears  v.  Kings  County  Elev.  R.  Co.,  '  Jansen  v.  Sidoal,  41  HI.  App.  279. 

156  Mass.  440;  Mosness  v.  German  ^McKinney  v.  State,  29  Fla.  565; 

American  Ins.  Co.  (Minn.),  52  N.  W.  30  Am.  St.  Rep.  140. 

Eep.  933 ;  Enos  v.  State,  131  Ind.  560 ;  '  Dave  v.  State,  37  Ark.  362. 

Kidder  v.  Norris,  18  N  K  533 ;  Cowles  6  Com.  v.  Mead,  10  Allen,  398. 
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husband,  the  presumption  is  that  it  was  done  under  his  coer- 
cion.' So  money  advanced  by  a  parent  to  a  child,  or  by  a  hus- 
Ijand  to  his  wife,  is  presumed  to  be  a  gift  and  not  a  loan.^ 

§  32.  A  person  is  pi*esiimed  to  do  what  it  is  his  interest 
to  do. —  It  is  presumed  that  a  man  has  adopted  or  accepted 
an  advantageous  act,  offer,  gift,  bequest,  devise  or  convey- 
ance, etc.,  until  his  positive  disclaimer  or  refusal  is  shown.' 
Thus,  where  a  conveyance  of  property  is  made  to  a  person,  the 
■  presumption  is  that  he  accepts  it  if  beneficial  to  him.*  So, 
where  a  debtor  delivers  money  to  his  creditor,  the  presump- 
tion is  that  it  was  so  delivered  to  pay  a  debt,  not  as  a  loan  or 
gift.  So  where  a  debtor  leaves  a  legacy  to  a  creditor.^  So 
where  one  man  hands  money  to  another  the  law  will  not  pre- 
sume that  this  is  a  loan.* 

§  33.  Presumption  of  payment. —  Mr.  Lawson,  in  his  work 
on  Presumptive  Evidence,  says :  "  Independent  of  a  statute  of 
limitations,  or  in  the  absence  of  one,  after  a  lapse  of  twent)^ 
years  the  law  raises  a  presumption  of  the  payment  of  bonds, 
mortgages,  legacies,  taxes,  judgments,  the  due  execution  of  a 
trust,  and  the  performance  of  a  covenant." '  But  the  pre- 
sumption of  payment  of  a  judgment  bond  does  not  arise  until 
twenty  years  after  its  maturity.^  JSTo  person  ought  to  be  per- 
mitted to  lie  by  whilst  transactions  can  be  fairly  investigated 
and  justly  determined  until  time  has  involved  them  in  un- 
certainty and  obscuritj^,  and  then  ask  for  an  inquiry.  Jus- 
tice cannot  be  satisfactorily  done  when  parties  and  wit- 
nesses are  dead,  vouchers  lost  or  thrown  away,  and  a  new 
generation  has  appeared  on  the  stage  of  life,  unacquainted 
with  the  affairs  of  the  past  age.  It  may  be  shown  that  the 
plaintiff  was  poor,  and  the  debtor  of  undoubted  solvency  dur- 
ing the  period  which  has  elapsed  since  the  debt  matured ;  and 
in  the  absence  of  any  demand  or  recognition  of  the  debt, 
partial  payment  is  a  persuasive  circumstance,  and  may,  when 

1  Marshall  V.  Oakes,  51  Me.  309.  spioud  y_   Clinkinbearcl,    48   Am. 

2  Ward  V.  Ward,  36  Ark.  586.  Bee.  397. 

3  Marston  v.  Butler,  3  Wend.  149.  e  Gerding  v.  Walter,  89  Mo.  426. 

'*  Davis  V.  Garritt.  91   Tenn.   147 ;  '  ifiTobles  v.  Hogg,  36  S.  C.  322 ;  Law- 

Higham  v.  Stewart,   38  Mich.   513;  son,  Pr.  Ev.  308;  Taylor  v.  Dugger, 

Tibballs  v.  Jacob,  31  Conn.  428 ;  Rug-  66  Ala.  444. 

gles  V.  Lawson,  13  Johns.  285;  Treat  ^Fjnfrock  v.  Kohl,  9  Lans  K  Rev. 

V.  Treat,  35  Conn.  210.  313 ;  Knight  v.  MoKinney,  84  Ma  107. 
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slightly  corroborated,  be  sufficient  evidence  of  payment.' 
The  payment  of  a  subsequent  debt  always  raises  the  presump- 
tion that  prior  debts  have  been  paid.^  From  the  circum- 
stance that  a  promissory  note  is  given  by  one  person  to  an- 
other, it  will  be  presumed  that  the  payee  was  not  at  that 
time  indebted  to  the  maker.'  and  that  all  claims  in  favor  of 
the  maker  against  the  payee  were  adjusted  at  that  time.*  The 
presumption  of  the  payment  of  a  judgment  of  a  court  of  rec- 
ord after  twenty  years  is  limited  to  judgments  for  the  paj'- 
ment  of  money,  and  does  not  apply  to  judgments  for  the 
recovery  of  possession  of  land ;  ^  and  the  fact  that  the  plaint- 
iff has  neglected  to  enforce  his  judgment  by  writ  of  posses- 
sion for  ttiore  than  twenty  years  does  not  raise  the  presump- 
tion that  the  judgment  has  been  satisfied.*^ 

§  34.  Other  than  by  lapse  of  time. —  The  maker's  posses- 
sion of  a  past-due  note  and  its  production  by  him  at  the  trial 
makes  a  prima  facie,  but  not  a  conclusive,  case  of  paj^ment.' 
And  the  general  rule  is  that,  where  an  order  for  the  payment 
of  money  or  the  delivery  of  goods  is  found  in  the  hands  of 
the  drawee,  or  a  promissory  note  in  the  possession  of  the 
maker,  a  legal  presumption  is  raised  that  he  has  paid  the 
money  due  upon  it  or  delivered  the  goods  ordered.  Where 
bills  of  exchange,  checks,  orders  for  the  payment  of  money  or 
goods,  promissory  notes  or  other  obligations  are  paid,  they, 
as  a  general  rule,  go  into  the  hands  of  the  person  paying 
them.  It  is  to  be  presumed  that  a  man  paying  a  written  ob- 
ligation will  take  it  into  his  possession.  Thus,  a  presumption 
of  payment  other  than  by  lapse  of  time  will  arise  from  the 
production  of  a  receipt  from  the  creditor;^  from  the  posses- 
sion by  the  debtor  of  the  security  or  obligation,  or  from  its 
cancellation;  from  the  payment  of  a  later  debt;  from  the 
passing  of  money  between  the  debtor  and  creditor  after  the 

1  Briggs'  Appeal,  93  Pa,  St  485.  » Van  Rensselaer  v.  Wright,    131 

■^Matihews  v.  Light,  40  Me.   394;  N.  Y.  626;  31  N.  Y.  State  Rep.  897. 
Webb  V.  Lees,  149  Pa.  St.  13;  Smith        eVan  Rensselaer  v.  Shafifer,  31  N. 

V.  Tucker,  3  E.  D.  Smith,  193;  Gil-  Y.  State  Rep.  899;  131  N.  Y.  712. 
bert  on  Ev.   157 ;    Boyd   v.   Foot,   5        '<  Stephenson   t.   Richards,   45  Mo. 

Bosw.  110.  App.  544;  Emerson  v.  Mills,  83  Tex. 

3  Gould  V.  Chase,  16  Johns.  326.  385 ;  Bunn  >-.  Third  Nat.  Bank,  38  111. 

^Lake  V.  Tysen,  6N.  Y.  461.  App.  76.' 

8  Cable  V.  Foley,  45  Minn.  431. 
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debt  is  due/  or  from  other  circumstances  raising  an  inference 
of  payment.^  But  the  presumption  of  pajnnent  is  only^rma 
faoie?  Where  a  receipt  for  the  last  instalment  of  a  debt  is 
produced,  the  presumption  is  that  all  former  instalments  of 
the  same  debt  are  paid.*  So  where  A.  gives  B.  a  proraissorj^ 
note,  the  presumption  is  that  B.  was  not  at  that  time  indebted 
to  A. ;  ^  but  such  presumption  may  be  rebutted.^ 

J  Lowrey  v.  Robinson,  141  Pa.  St.  *  Orompton  v.  Pratt,  105  Mass.  355 ; 

189.  Hodgdon  y.  Wright,  36  Me.  337. 

2  First  National  Bank  v.  McMan-  ■''  Detreest  v.  Bloomingdale,  5  Denio, 
igle,  69  Pa.  St.  156 ;  Pope  v.  Dodson,  304. 

58  111.  360 ;  Carson  v.  Lineberger,  70  « Halfin  v.  Winkleman,  83  Tex. 
N.  C.  173.  165;  Emerson  v.  Mill.s,  id.  385. 

3  Parks  V.  Smith,  155  Mass.  36. 
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X.  PRESUMPTIONS  AGAINT  CRIME. 


I.    FOREIGN    LAWS. 


§  1.  Presumed  to  be  the  same  as  the  laws  of  the  forum. — 

As  a  general  rule  courts  will  presume  that  the  law  of  the 
place  where  the  contract  was  made  or  was  to  be  performed  is 
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identical  with  the  law  of  the  forum ; '  and  where  in  one  state 
or  country  the  law  of  another  state  or  country  is  the  subject 
of  inquiry,  the  law  of  the  forum  will  be  presumed  to  be  the  law 
of  the  foreign  state  or  country.^  As  a  general  rule  courts  will 
not  take  judicial  notice  of  the  laws  of  another  countrj'^,  but 
they  must  be  alleged  and  proved  as  facts.'  But  the  rule  is 
i^ot  without  qualification.  In  the  absence  of  all  proof  to  the 
contrary,  the  common  law  is  presumed  to  prevail  in  the  states 
of  the  Union;  and  on  a  common-law  question  the  courts  of 
one  state  will  assume  that  the  common  law  is  in  force  in  a 
sister  state  *  and  in  Canada.*  If  there  is  any  evidence  that 
the  law  of  a  foreign  state  is  different  from  that  of  the  forum, 
it  cannot  be  presumed  that  the  laws  of  the  two  states  are  the 
same."  A  foreign  law  proved  by  a  governmental  publication 
is  presumed  to  continue  until  the  present  time,  in  the  absence 
of  proof  to  the  contrary ; '  and  the  same  rule  holds  good  as  to 
a  municipal  ordinance.*  When  proof  of  a  law  of  a  foreign  state 
has  been  given  from  a  publication  made  under  governmental 
authority,  the  rules  and  principles  of  evidence  entitle  it  to 
be  considered  as  the  existing  law  of  the  land  in  the  absence 
of  some  equally  good  evidence  that  it  has  been  changed  or 
repealed.'  It  may  be  observed  that  the  very  notion  of  a  law, 
as  furnishing  a  rule  of  government  or  of  conduct,  suggests 
permanence  as  a  characteristic  and  does  not  involve  the  idea 
of  change. 

§  2,  Acts  malum  iu  se. —  While  the  general  rule  is  that  no 
presumption  arises  that  the  statute  law  of  another  state  or 

1  National  German  American  Bank  *  Cooper  v.  Standley,  40  Mo.  App. 
V.  Lang,  3  N.  D.  66;  German  Bank  138;  Osborn  v.  Blackburn,  78  Wis. 
V.  American  F.  &  M.  Ins.  Co.,  83  309;  KoUock  v.  Emmert,  43  Mo. 
Iowa,  491 ;  James  v.  James,  81  Tex.  App.  566 ;  Davis  v.  Chicago,  R.  I.  & 
37a  P.  E.  Co.,  83  Iowa,  744. 

2  Southern  Ins.  Co.  v.  Wolverton  » Jennings  v.  Grand  Trunk  R.  E. 
Hardware  Co.  (Tex.),  19  S.  W.  Rep.  Co.,  53  Hun,  327 ;  23  N.  Y.  State 
615 ;   Mortimer    v.   Marder,   93  Cal.  Eep.  15. 

172 ;  Meyer  v.  McCabe,  73  Mo.  386 ;  e  Ufford  v.  Spaulding,  156  Mass.  65. 

Alford  V.  Baker,  53  Ind.  379 ;  Evans  '  Re  Huss,  126  N.  Y.  537 ;  44  Alb. 

V.  Covington,  70  Ala.  440;  Rogers  v.  L.  J.  108;  37  N.  Y.  State  Rep.  789. 

Zook,  86  Ind.  237 ;  Stokes  v.  Macken,  8  Hanna  v.  Kankakee,  34  111.  App. 

68  Barb.  149.  186. 

'  Lowenstein  v.  Salinger,  63  Hun,  9  Matter  of  Huss,  37  N.  Y.  State 

633 ;  43  N.  Y.  State  Eep.  414.  Eep.  789. 
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country  is  the  same  as  that  of  a  state  in  which  a  question  de- 
pending thereon  is  raised,^  yet  robbery,  larceny  and  other 
acts  malum  in  se,  which  are  criminal  offenses  by  the  common 
law,  will  in  one  state  be  presumed  to  be  crimes  in  another.- 

§  3.  When  there  is  no  presumption  that  the  common  law 
is  in  force  in  a  state  or  country. —  There  is  no  presumption 
that  the  common  law  is  in  force  in  a  state  or  country  which 
has  never  been  subject  to  the  common  law  of  England,  or  in 
a  tribe  or  nation  uncivilized.'  The  presumption  can  only  be 
indulged  with  reference  to  those  states  which,  prior  to  their 
becoming  members  of  the  Union,  were  subject  to  the  laws  of 
England;  and  no  such  presumption  can  apply  to  states  in 
which  a  government  already  existed  at  the  time  of  their  ac- 
cession to  this  country,  as  Florida,  Louisiana  and  Texas.  With 
them  there  is  no  more  presumption  of  the  existence  of  the 
common  law  than  there  is  of  any  other  law.  They  were  in- 
dependent of  the  English  law  in  their  origin,  and  hence  no  pre- 
sumption of  the  common  law  of  England  can  be  indulged  in.* 

§  i.  The  term  "  law  "  does  not  include  the  statute  law  of 
the  forum. —  As  a  general  rule  in  commercial  transactions, 
the  law  of  another  state  is  presumed  to  be  the  same  as  the  law 
of  the  forum.^  Thus,  in  every  state  the  presumption  is  that  in 
every  other  state  three  days  of  grace  is  allowetl  on  bills  of 
exchange  and  promissory  notes."  But  when  we  introduce 
what  we  know  to  be  a  new  law,  it  would  be  a  perversion  of 
reason  to  pretend  to  infer  that  as  soon  as  we  placed  the  new 
law  on  our  statute  books  every  other  state  in  the  Union  would 
adopt  the  same  law.' 

II.    PEEStJMPTION   AS   TO   ALTERATION   OF    INSTEUMENT. 

§  5.  Alteration  presumed  to  have  been  made  before  exe- 
cution.—  The  legal  presumption  js  that  an  alteration  in  an  in- 
strument was  made  prior  to  or  at  the  time  it  was  delivered-^ 

1  Yeaton  v.  Eagle  Oil  &  Ref.  Co.,  4  Rep.  73 ;  Leavenworth  v.  Brockway, 
Wash.  183.  3  Hill,  301 ;  Bemis  v.  McKenzie,  13 

2  Cluflf  V.  Mutual  Benefit  Life  Ins.    Fla.  553. 

Co.,  13  Allen,  308.  sWood  v.  Carl,  4  Mete.  303. 

3  Mortimer  v.  Marder,  93  Cal.  173.  '  Yeaton  v.  Eagle  Oil  &  Ref.  Co.,  4 
But  see  James  v.  James,  81  Tex.  373.     Wash.  183. 

J  Mortimer  v.  Marder.  93  Cal.  172.        sstilhvell  v.  Patton,  108  Mo.- 353. 
'Dickerson  v.  Matheson,  50  Fed. 
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As  a  general  rule,  erasures  and  interlineations  appearing  on 
the  face  of  writings  are  presumed  to  hate  been  made  before 
their  delivery.'  And  an  alteration  apparent  on  the  face  of  a 
writing  raises  no  presumption  that  it  was  made  after  deliver^'' 
and  without  authority,  and  the  burden  is  not  upon  the  party 
offering  it  in  evidence  to  explain  the  alteration."  Interlinea- 
tions and  erasures  from  a  will  in  the  handwriting  of  testatrix 
will  be  presumed  to  have  been  made  by  her  in  the  prepara- 
tion of  the  will,  and  prior  to  its  execution,  where  she  was  her 
own  scrivener  and  custodian  of  the  will.'  But  on  the  produc- 
tion of  an  instrument,  if  it  appears  to  have  been  altered  it  is 
incumbent  on  the  party  offering  it  in  evidence  to  explain  its 
appearance ;  *  and  the  legal  presumption  in  favor  of  innocence 
does  not  extend  to  alterations  of  negotiable  instruments.^ 

§  6.  When  party  offering  an  altered  paper  must  explain 
it. —  He  who  takes  a  blemished  bill  or  note  takes  it  with  its 
imperfection  on  its  head.  He  becomes  sponsor  for  it  and 
though  he  may  act  honestly  he  acts  negligently.  It  was  his 
fault  to  take  such  a  note.  As  notes  and  bills  Avere  intended 
for  negotiation,  and  as  payees  do  not  usually  receive  them 
when  clogged  with  impediments  to  their  circulation,  there  is 
a  presumption  that  such  instrument  starts  fair  and  untar- 
nished, which  stands  until  it  is  repelled ;  and  a  holder  ought 
therefore  to  explain  why  he  took  it  branded  with  marks  of 
suspicion ;  and  therefore  the  rule  is  that  where  the  alteration 
is  in  a  different  handwriting  from  the  rest  of  the  instrument 
or  in  a  difiPerent  ink,  or  is  in  the  interest  of  the  party  setting 
it  up,  or  is  suspicious  on  its  face,  the  burden  of  proof  rests 
on  the  party  producing  the  instrument  to  explain  it  to  the 
satisfaction  of  the  tribunal.^ 

>  Miliken  v.  MaHin,  66  111.  13 :  Rod-  Conable  v.  Keeney,  61  Hun,  634 ;  40 

riguez  v.  Hayes,  76  Tex.  335 :  Brand  N.  Y.  State  Rep.  939. 

T.Johnroflk,  60 Mich.  210 ;  Re  Wood's  'Re  Potter's  Will,  33  N.  Y.  State 

Will,  32  N.  Y.  State  Rep.  386  (1889);  Rep.  936  (1890);  Re  Holmes'  Will,  32 

Tatum  V.  Calamore,  16  Q.  B.  745.  id.  903  (1890). 

2  Hagan  v.  Merchants'  &  B.  Ins.  *  Rodriguez  v.  Hayes,  76  Tex.  225 ; 

Co.,  81  Iowa,  331 ;  Franklin  v.  Baker,  Wilson  v.  Hotchkiss,  81  Mich.  172. 

48  Ohio  St.  296 ;  29  Am.  St.  Rep.  547 ;  5  Hess'  Appeal,  131  Pa.  St.  31. 

Montgomery  t.  Crosthwait,  90  Ala.  ^  Tillou  v.  Clinton  Ins.  Co.,  7  Barb. 

553 ;  Potter  v.  Kennedy,  81  Iowa,  96 ;  568 ;  Croft  v.  White,  36  Miss.  455 ; 

Lawsou,  Pr.  Ev.  389.  ~ 
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III.    AS    TO    EEOEIPT   OF    LETTERS. 

It  is  presumed  that  a  letter  properly  directed  and  proved 
to  have  been  put  into  the  postoffice,  or  delivered  to  the  post- 
man, reached  its  destination  at  the  regular  time  and  was  re- 
ceived by  the  person  to  whom  it  was  addressed,^  if  the  party 
to  whom  the  letter  is  addressed  resides  in  the  city  or  town 
to  which  the  letter  is  addressed.^  But  such  presumption  is 
one  of  fact  and  is  not  conclusive.' 

IV.    AUTHOEITY,    AGENCY. 

An  attorney  who  acts  as  such  in  a  suit  is  presumed  to  have 
been  employed.''  If  goods  purchased  by  a  wife  extend  to 
matters  affecting  the  household  of  which  she  is  generally  in 
charge,  the  presumption  is  that  she  had  authority  from  the 
husband  for  the  purchase.^  The  acts  of  a  general  agent  in 
exacting  an  illegal  rate  of  interest  on  making  a  loan  of  his 
principal's  money  are  presumed  authorized.''  But  the  author- 
ity of  a  special  agent  is  never  presumed.' 

V.    AS    TO    DELIVERY    OF    DEED,  ETC. 

The  signing  of  a  deed  by  a  grantor  and  its  possession  by 
the  grantee  constitute  prima  faoie  evidence  of  delivery ; '  so 
does  the  recording  of  a  deed,''  and  delivery  will  be  presumed 
from  its  being  found  among  the  grantee's  papers  after  his 
death. ^°  It  will  be  presumed  that  it  was  delivered  on  the  day 
of  its  date,"  and  that  the  parties  intended  it  to  have  legal  ef- 
fect as  an  absolute  conveyance."  The  assent  of  minor  grantees 
to  the  delivery  of  a  deed  manifestly  to  their  advantage  is 

iSohutz  V.  Jordan,  141  U.  S.  213;  5  Sauter    v.    Scrutchfield,   38  Mo. 

Benedict  v.  Grand  Lodge  A.  O,  U.  App.  150. 

W.,   48  Minn.  471 ;  De  Javnette   v.  6  Stein  v.  Swenson,  44  Minn.  218. 

McDaniel,  93  Ala.  315 ;  Van  Doren  v.  ''  Gulf  Coast  &  S.  F.  E.  Co.  v.  Reed, 

Liebman,  84  N.  Y.  State   Rep.   753  80  Tex.  362. 

(1893).  8  Devereux  v.  MoMahon,  108  N.  C. 

2  Henderson   v.   Carbondale  Coal,  134. 

etc.  Co.,  140  U.  S.  25 :  Phoenix  Ins.  9  Heil  v.  Ridden,  45  Kan.  562. 

Co.  V.  Pifckle,  3  Ind.  App.  333.  w  Allen  v.  De  Groodt,  105  Mo.  442. 

3  Buehler  v.  Gait,  35  111.  App.  235 ;  "  Faulkner  v.  Adams,  126  Ind.  4.'i9 ; 
Home  Ins.  Co.  v.  Marple,  1  Ind.  App.  Abel  v.  Brewster,  58  Hun,  fiOo;  84  N. 
411.  Y.  State  Rep.  402. 

i  Shain  v.  Forbes,  83  Cal.  577.  12  McLean  v.  Ellis,  79  Tex.  3S:8. 
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])resumed;  1  but  such  presumption  will  not  arise  so  long  as  he 
is  ignorant  of  the  conveyance.^  The  presumption  that  a  deed 
was  delivered  at  or  before  the  time  it  was  put  on  record  is 
not  conclusive,  and  may  be  overcome  by  evidence  that  it  was 
not  delivered  until  later.' 

vr.    PEESUMPTION   rEOM   POSSESSION   AND    LAPSE   OF   TIME. 

§  7.  Lawful  origin  presumed  from  possession. —  Mr.  Law- 
son,  in  his  work  on  Presumptive  Evidence,  says :  "  Where  it 
appears  that  any  person  has  for  a  long  period  of  time  exer- 
cised any  proprietary  right  which  might  have  had  a  lawful 
origin  by  grant  or  license  from  the  public  or  from  a  private 
person,  and  the  exercise  of  which  might  and  naturally  would 
have  been  prevented  by  the  persons  interested  if  it  had  not 
had  a  lawful  origin,  the  presumption  arises  that  such  right 
had  a  lawful  origin,  and  that  it  M^as  created  by  a  proper  in- 
strument which  has  been  lost."  *  Mere  proof  of  possession  is 
prima  fapie  proof  of  ownership.^  This  applies  both  to  per- 
sonal and  real  estate,  and  the  possession  of  the  latter  raises 
a  presumption  of  a  seisin  in  fee ;  and  in  the  case  of  a  mere 
trespasser  this  presumption  is  conclusive.*  It  is  well  settled 
that  prior  actual  possession  of  chattels,  without  title,  is  good 
as  against  a  trespasser  who  has  no  better  right;'  and  in  an 
action  either  of  trover  or  trespass  for  chattels,  it  is  sufficient 
if  the  plaintiff,  as  against  the  defendant,  has  the  better  right  to 
the  possession  of  the  property,  although  he  has  no  actual  title 
thereto ;  ^  and  a  grant  of  an  incorporeal  right  may  be  pre- 
sumed from  its  exercise  for  a  period  equal  to  that  fixed  by 
the  statute  of  limitation;'  but  the  circumstances  of  its  en- 
joyment must  be  carefully  looked  to.'" 

1  Sneathen   v.   Sneathen,   104  Mo.        « Mclnery  v.   Irvin,   90  Ala.  275; 
201.  Moore  v.  Chicago,  M.  &  St  P.  R.  Co., 

2  Moore  v.  Flynn,  135  111.  74.  78  Wis.  120. 

'Ki-aemer  v.  Adelsherger,  122  N.  'Cook  v.  Patterson,  35  Ala.  102. 

Y.  467 ;  34  N.  Y  State  Rep.  24.  8  Fairbanks  v.  Philip,  23  Pick.  535 ; 

*  Lawson.  Pr.  Ev.  408;  Warner  v.  Clark  v.  Draper,  19  N.  H.  418;  Ames 

Henby,  47  Pa.  St.  187 ;  Fritz  v.  Bran-  v.  Palmer,  42  Me.  197. 

don,   78  id.   343 ;   Wilson  v.  Glenn,  9  Bass  v.  Gregory,  L.  R  25  Q.  B.  D. 

68  Ala.  383 ;   Hanford  v.   Fitch,  41  481. 

Conn.  486;    Frantz    v.    Ireland,   66  "Tilbury  v.  Silva  (C.  A.),  45  Ch. 

Barb.  383.  D.  98. 
•    »Bagley  t.  Kennedy,  85  Ga.  703. 
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§  8.  Legal  title  presumed  from  possession  when.—  lu 
most  of  the  states  of  the  United  States  there  is  a  disposition 
to  fix  a  period  beyond  which  human  transactions  shall  not  be 
open  to  judicial  investigation.  Mr.  Lawson,  in  his  work  on 
Presumptive  Evidence,  says :  "  When  a  person  is  in  possession 
of  property  and  is  shown  entitled  to  the  beneficial  ownership 
thereof,  the  presumption  is  that  every  instrument  has  been 
executed,  and  everything  has  been  done  to  render  his  title 
legal."  1  The  value  of  the  presumption  of  title  arising  from 
possession  depends  largely  upon  proof  of  uninterrupted  enjoy- 
ment for  a  long  time.-  But  possession  of  land  under  claim  of 
ownership  is  -prima  facie  evidence  of  1;itle  in  the  occupant.' 
Possession  is  not  presumed  in  plaintiff  in  a  bill  quia  timet,  but 
must  be  affirmatively  alleged  and  proved.''  Possession  of  per- 
sonal property  is  prima  facie  evidence  of  ownership.-^  Thus, 
the  possession  of  a  negotiable  instrument  by  the  payee  thereof 
or  his  representatives  is  prima  facie  evidence  of  ownership." 

VII.    INNOCENCE PEESPMPTIONS    IN    FAVOE    OF. 

§  9.  In  general. —  The  presumption  of  innocence  is  not  a  mere 
phrase  without  meaning;  it  is  in  the  nature  of  evidence  for 
the  defendant ;  it  is  as  irresistible  as  the  heavens  till  overcome ; 
it  hovers  over  the  prisoner  as  a  guardian  angel  throughout 
the  trial;  it  goes  with  every  part  and  parcel  of  the  evidence. 
"Where  the  facts  of  a  case  are  consistent  both  with  honesty 
and  dishonesty,  a  judicial  tribunal  will  adopt  the  construc- 
tion in  favor  of  innocence.'  To  make  out  the  guilt  of  a  person 
charged  with  crime,  the  prosecution  is  required  to  prove  every 

1  Lawson,  Pr.  Ev.  419 ;  Den  V.  Gas-  S wander,  131  Ind.  164;  Tabor  v. 
ton,  35  N.  J.  L.  615.  Judd,  63  N.  H.  888. 

2  Jackson  ^.  Harder,  4  Johns.  303 ;  6  Lowry  v.  Hatloy,  30  III.  App.  397 ; 
Metier  v.  Miller,  139  III.  630 ;  Heller  Crawford  v.  Kindbrough,  76  Ga.  399 ; 
V.  Peters,  140  Pa.  St.  648 ;  Walker  v.  Abercrorabie  '  v.  Stillman,  77  Tex. 
Caradine,  78  Tex.  489.  589. 

3  Doherty  v.  Matsell,  119  N.  Y.  646 ;  «  Bobb  v.  Letcher,  30  Mo.  App.  43 ; 
Salazar  v.  Longwell  (N.  M.l,  35  Pac.  Hunter  v.  Harris,  34  III.  App.  637; 
Rep.  937 ;  Bagley  v.  Kennedy,'  85  Ga.  Steeds  v.  Steeds.  L.  R  83  Q.  B.  D. 
708.                                                       ,  537 ;  41  Alb.  L.  J.  87. 

*  Livingston  v.  Hall,  73  Md.  386 :        "  Greenwood  v.  Lowe,  7  La.  Ann. 
Bullock  V.  Rouse,  81  Cal.  590 ;  Brown     197. 
V.   Roberts,  75  Tex.   103;   Bowen  v. 
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material  allegation  and  every  ingredient  of  the  crime.     Until 
this  is  done  the  accused  is  presumed  innocent.^ 

§  10.  Absence  of  motive. —  Since  an  action  without  a  mo- 
tive would  be  an  effect  without  a  cause,  a  presumption  is 
consequently  created  in  favor  of  innocence  from  the  absence 
of  all  apparent  inducements  to  the  commission  of  the  imputed 
offense.  But  the  investigation  of  human  motives  is  often  a 
matter  of  great  difficulty,  from  their  latency  or  remoteness ; 
and  experience  shows  that  aggravated  crimes  are  sometimes 
committed  from  very  slight  causes,  and  occasionally  even 
without  any  apparent  or  discoverable  motive.  This  particu- 
lar presumption  would,  therefore,  seem  to  be  applicable  only 
to  cases  where  the  guilt  of  the  individual  is  involved  in  doubt ; 
and  the  consideration  for  the  jury  in  general  is  rather  whether, 
upon  the  other  parts  of  the  evidence,  the  party  accused  has 
committed  the  crime,  than  whether  he  had  any  adequate  mo- 
tive. The  j)m«a  faoie  presumption  in  favor  of  innocence, 
from  the  absence  of  all  apparent  motive,  is  greatly  strength- 
ened where  all  inducement  to  the  commission  of  the  imputed 
erime  is  opposed  by  strong  counteracting  motives ;  as  where  a 
party  indicted  for  arson  with  intent  to  defraud  an  insurance 
office  had  furniture  on  the  premises  worth  more  than  the 
amount  of  his  insurance ;  *  or  where  a  party  accused  of  mur- 
der had  a  direct  interest  in  the  continuance  of  the  life  of  the 
Jjarty  supposed  to  have  been  murdered. 

§  11.  Good  character  of  party  accused. —  Since  falsehood, 
concealment,  flight  and  other  like  actions  are  generally  re- 
garded as  indicatives  of  conscious  guilt,  it  naturally  follows 
that  the  absence  of  these  marks  of  mental  emotion,  and  still 
more  a  voluntary  surrender  to  justice,  when  the  party  had 
the  opportunity  of  concealment  or  flight,  must  be  considered 
as  leading  to  the  opposite  presumption,  and  these  considera- 
tions are  frequently  urged  with  just  effect  as  indicative  of 
innocence ;  but  the  force  of  the  latter  circumstance  may  be 
weakened  by  the  consideration  that  the  party  has  been  the 
object  of  diligent  pursuit.  In  forming  a  judgment  of  crim- 
inal intention,  evidence  that  the  party  have  previously  borne 
a  good  character  is  often  highly  important,  and,  if  the  case 

3  Farley  v.  State,"  127  Ind.  419;  ajjex  t.  Bingham  Horsham  Spr. 
Gibson  v.  State,  89  Ala.  131.  Ass'n,  1811. 
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hangs  in  even  balance,  should  make  it  preponderate  in  his 
favor.  But  if  the  evidence  of  guilt  be  complete  and  convinc- 
ing, testimony  of  previous  good  character  cannot  and  ought 
not  to  avail.  ^ 

§  12.  Alibi. —  Of  all  kinds  of  exculpatory  evidence,  that  of 
an  alibi,  if  clearly  established  by  unsuspected  testimony,  is- 
the  most  satisfactory  and  conclusive.  While  the  foregoing 
considerations  are  more  or  less  of  an  argumentative  and  in- 
conclusive character,  this  defense,  if  the  element  of  time  be 
definitely  and  conclusively  fixed,  and  the  accused  be  shown 
to  have  been  at  some  other  place  at  the  time,  is  absolutely  in- 
compatible with  and  exclusive  of  the  possibility  of  the  truth 
of  the  charge.  The  credibilit}''  of  an  aliii  is  greatly  strength- 
ened if  it  be  set  up  at  the  moment  when  the  accusation  is  first 
made,  and  be  consistently  maintained  throughout  the  subse- 
quent proceedings.  On  the  other  hand,  it  is  a  material  cir- 
cumstance to  lessen  the  weight  of  this  defense  if  be  not 
resorted  to  until  some  time  after  the  charge  has  been  made, 
or  if  nothing  happened  immediately  after  the  transaction  to 
lead  the  witnesses  to  watch  so  as  to  be  accurate  in  the  hour 
or  time  to  which  they  speak,  even  supposing  them  to  depose 
under  no  improper  bias  or  influence. 

VIII.    WHAT    THE   PEOSECUTION   MUST    ESTABLISH. 

§  13.  In  general. —  Every  allegation  of  the  commission  of 
legal  crime  involves  the  establishment  of  two  distinct  propo- 
sitions, namely:  that  an  act  has  been  committed  from  which 
legal  responsibility  arises,  and  that  the  guilt  of  such  an  act 
attaches  to  a  particular  individual,  though  the  evidence  is  not 
always  separable  into  distinct  parts,  or  applicable  to  each  of 
those  propositions.  Such  a  complication  of  difficulties  occa- 
sionally attends  the  proof  of  crime,  and  so  many  cases  have 
occurred  of  convictions  of  alleged  offenses  which  have  never 
existed,  that  it  is  a  fundamental  and  inflexible  rule  of  lesal 
procedure,  of  universal  obligation,  that  no  person  shall  be  re- 
quired to  answer,  or  be  involved  in  the  consequences  of  guilt, 
Avithout  satisfactory  proof  of  the  corpus  delicti,  either  by 
direct  evidence  or  by  cogent  and  irresistible  grounds  of  pre-- 
sumption.'  If  it  be  objected  that  vigorous  proof  of  the  corpus 
1  Rex  V.  Bnrdctte,  4  B.  &  Aid.  23. 
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delicti  is  sometimes  unattainable,  and  that  the  effect  of  exact- 
ing  it  must  be.  that  crimes  will  occasionally  pass  unpunished, 
it  must  be  admitted  that  such  may  possibly  be  the  result ;  but 
it  is  answered  that  where  there  is  no  proof,  or,  which  is  the 
same  thing,  no  sufficient  legal  proof,  of  crime,  there  can  be  no 
legal  criminality.  In  penal  jurisdiction  there  can  be  no  mid- 
dle terra ;  the  party  must  be  absolutely  and  unconditionally 
guilty  or  not  guilty.  Not  under  any  circumstances  can  con- 
siderations of  supposed  expediency  ever  supersede  the  immu- 
table obligations  of  justice ;  and  occasional  immunity  of  crime 
is  an  evil  of  far  less  magnitude  than  the  punishment  of  the 
innocent. 

§  14.  Corpus  delicti. —  The  clearest  principles  of  justice  re- 
quire that,  whatever  the  nature  of  the  crime,  the  amount  of 
the  intensity  of  the  proof  shall  in  all  cases  be  such  as  to  pro- 
duce the  full  assurance  of  moral  certainty.  But  it  is  clearly 
established  that  it  is  not  necessary  that  the  corpus  delicti 
should  be  proved  by  direct  and  positive  evidence.  Crimes, 
and  especially  those  of  the  worst  kinds,  are  naturally  com- 
mitted at  chosen  times  and  in  darkness  and  secrecy,  and 
human  tribunals  must  act  upon  such  indications  as  the  cir- 
cumstances of  the  case  present  or  admit,  or  society  must  be 
broken  up.  ISov  is  it  very  often  that  adequate  evidence  is 
not  afforded  by  the  attendant  and  surrounding  facts  to  re- 
move all  mystery,  and  to  afford  such  a  reasonable  degree  of 
certainty  as  men  are  daily  accustomed  to  regard  as  sufficient 
in  the  most  iraportantconcerns  of  life;  to  expect  more  would 
be  equally  needless  and  absurd. 

§  15.  Discovery  of  the  body  in  case  of  murder. —  The  dis- 
cover}'-  of  the  body  necessarily  affords  the  best  evidence  of  the 
fact  of  death,  and  of  the  identity  of  the  individual,  and  most 
frequently  also  of  the  cause  of  death.  A  convictiop  for  mur- 
der is  therefore  never  allowed  to  take  place  unless  the  body 
has  been  found,  or  there  is  equivalent  proof  of  death  by  cir- 
cumstantial evidence  leading  directly  to  that  result,  and  many 
cas6s  have  shown  the  danger  of  a  contrary  practice.  But 
nevertheless,  to  require  the  discovery  of  the  body  in  all  cases 
would  be  unreasonable  and  lead  to  absurdity  and  injustice, 
and  it  is  indeed  frequently  rendered  impossible  by  the  act  of 
the  .offender  himself."   But  nevertheless  it  is  not  necessary 
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that  the  remains  should  be  identified  by  direct  and  positive 
evidence,  where  such  proof  is  impracticable,  and  especially  if 
it  has  been  rendered  so  by  the  act  of  the  party  accused. 

§  16.  Cause  of  death. —  In  the  proof  of  criminal  homicide 
the  true  cause  of  death  must  be  clearly  established.  And 
the  possibility  of  accounting  for  the  event  by  self-inflicted 
violence,  accidental  or  natural  cause  excluded,  and  only  when 
it  has  been  irrefragibly  proved  that  no  other  hypothesis  will 
explain  all  the  conditions  of  the  case,  can  it  be  safely  and 
justly  concluded  that  it  has  been  caused  by  intentional  injury. 
But  in  accordance  with  the  principles  which  govern  the  proof 
of  every  other  element  of  the  corptvs  delicti,  it  is  not  neces- 
sary that  the  cause  of  death  should  be  verified  by  direct  and 
positive  evidence ;  it  is  sufiicieut  if  it  be  proved  by  circumstan- 
tial evidence  which  produces  a  moral  conviction  in  the  minds 
of  the  jury  equivalent  to  that  which  is  the  result  of  positive 
and  direct  evidence.  The  possession  of  poisonous  matter  bj' 
the  part}'  charged  with  the  administration  of  it  is  always  an 
important  fact,  and  when  death  has  been  caused  by  poison  of 
the  same  kind,  and  no  satisfactory  explanation  of  that  fact  is 
given  by  the  accused  or  suggested  by  the  surrounding  circum- 
stances, a  strong  inference  of  guilt  may  be  created  against 
the  accused;  especially  if  he  has  attempted  to  account  for 
such  possession  by  false  statements.  Not  only  must  it  appear 
that  the  accused  possessed  the  deadly  poison,  but  it  is  indis- 
pensable to  show  that  he  had  the  opportunity  of  administer- 
ing it. 

§  17.  Infanticide. —  Of  the  various  forms  of  criminal  homi- 
cide, that  of  infanticide,  by  which  it  is  popularly  understood 
the  murder  of  a  recently-born  infant  for  the  purpose  of  con- 
cealing its  birth,  perhaps  presents  the  greatest  difiiculties  in 
the  establisliment  of  the  coTpus  delicti.  In  addition  to  the 
sources  of  difiiculty  and  fallacy  which  are  incidental  to  charges 
of  homicide  in  general,  there  are  many  circumstances  of  em- 
barrassment peculiar  to  cases  of  this  nature,  amongst  which 
may  be  mentioned  the  occasional  uncertainty  and  inconclu- 
siveness  of  symptoms  of  pregnancy,  the  fundamental  fact  to 
be  proved,  which  may  resemble  and  be  mistaken  for  appear- 
ances caused  by  obstructions  or  spurious  gravidity.  .  It  must 
be  clearly  shown  that  a  child  has  been  born  alive,  and  ac- 
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quired  an  independent  circulation  and  existence;  it  is  not 
enough  that  it  has  breathed  in  the  course  of  its  birth ;  but  if 
a  child  has  been  wholly  born  and  is  alive,  and  has  acquired 
an  independent  circulation,  it  is  not  material  that  it  is  still 
connected  with  its  mother  by  the  umbilical  cord,  nor  is  it  es- 
sential that  it  should  have  breathed  at  the  time  it  was  killed, 
as  many  children  are  born  alive  and  yet  do  not  breathe  for 
some  time  after  birth.'  "Whether  a  child  has  been  born  alive 
or  not  is  frequently  a  question  of  considerable  difficulty ;  and 
it  is  an  admonitory  consideration  that  scientific  tests  which 
have  been  considered  as  infallible  with  the  advance  of  knowl- 
edge have  been  found  to  be  fallacious.  Such  is  the  case  with 
respect  to  the  hydrostatic  test,  from  the  indications  of  which 
in  former  times  many  women  have  suffered  the  last  penalty 
of  the  law. 

IX.    PEESUMPTI6N   OF   GUILT. 

§  18.  In  general. —  There  must  have  existed  inducements 
to  guilt,  preparations  for,  and  objects  and  instruments  of 
crime ;  these,  the  acts  of  disguise,  flight  or  concealment,  the 
possession  of  plunder  or  other  fruits  of  crime,  and  innumer- 
able other  particulars  connected  with  individual  conduct  and 
with  moral,  social  and  physicial  relations,  afford  material  for 
the  determination  of  the  judgment.  It  would  be  impracticable 
to  enumerate  the  infinite  variety  of  circumstantial  evidentiary 
facts,  which  of  necessity  are  as  various  as  the  modifications 
and  combinations  of  events  in  actual  life.  All  the  acts  of  the 
party,  all  things  that  explain  or  throw  light  on  these  acts,  all 
the  acts  of  others  relative  to  the  affair,  that  come  to  his 
knowledge  and  may  influence  him ;  his  friendships  and  en- 
mities, his  promises,  his  threats,  the  truth  of  his  discourses, 
the  falsehood  of  his  apologies,  pretenses  and  explanations; 
his  looks,  his  speech,  his  silence  where  he  was  called  to  speak, — 
everything  which  tends  to  establish  the  connection  between 
all  these  particulars,  every  circumstance,  precedent,  concomi- 
tant, and  subsequent, —  become  parts  of  circumstantial  evi- 
dence. These  are  in  matters  infinite  and  cannot  be  compre- 
hended within  any  rule  or  brought  under  any  classification. 

» Rex  V.  Brain,  6  C.  &  P.  850. 
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§  19.  Motive. —  There  must  pre-exist  a  motive  to  every 
voluntary  action  of  a  rational  being.  Where  the  evidence  of 
a  crime  is  circumstantial,  it  is  important  to  show  that  the 
prisoner  had  a  motive  with  a  view  to  establish  that  he  is  the 
person  who  committed  the  act.  Motive  is  a  minor  auxiliary 
fact  from  which  the  main  or  primary  fact  of  guilt  may  be  in- 
ferred. It  is  proved  by  showing  the  desire  of  gain,  the  grati- 
fication of  passion,  or  the  preservation  of  reputation,  accom- 
plished or  attempted  or  able  to  be  accomplished  by  the 
perpetration  of  the  crime  charged.  There  is  no  motive  which 
to  the  mind  of  an  honest  man  can  be  adequate  to  the  commis- 
sion of  crime,  and  just  in  proportion  as  the  mind  is  debased 
and  immoral,  to  that  extent  the  motive  may  be  less  which  in- 
duces the  criminal  act.  The  common  inducements  to  crime 
are  the  desire  of  revenging  some  real  or  fancied  wrong;  of 
getting  rid  of  a  rival  or  an  obnoxious  connection;  of  escap- 
ing from  a  pressure  or  pecuniary  obligation  or  burden;  of  ob- 
taining plunder  or  other  coveted  objects;  of  preserving  repu- 
tation, either  that  of  general  character  or  the  conventional 
reputation  of  profession  or  sex;  or  of  gratifying  some  other 
selfish  or  malignant  passion.  It  occasionally  happens  that 
actions  of  great  enormity  are  committed  for  which  no  ap- 
parent motive  is  discoverable.  A  sense  of  injury,  and  long- 
cherished  feelings  of  resentment,  may  ultimately  induce  a  state 
of  mind  independent  of  self-restraint,  and  render  their  victim 
the, sport  of  ungovernable  impulses  of  passion;  but  the  dis- 
tinction is  evident  and  just  between  such  actions  as  are  the 
consequences  of  a  voluntary  abdication  of  moral  control,  and 
actions  committed  under  the  overmastering  power  of  a  de- 
lusion of  the  imagination,  which,  though  groundless,  operates 
upon  the  mind  with  all  the  force  of  reality  and  necessity. 

§  20.  From  att,enipt  or  preparations  to  accomplish  the 
same  crime  at  another  time. —  Premeditated  crime  must 
necessarily  be  preceded  not  only  by  impelling  motives  but  by 
appropriate  preparations.  Possession  of  the  instruments  or 
means  of  crime,  under  circumstances  of  suspicion,  as  of  poison, 
coming  instruments,  combustible  matters,  picklocks,  house- 
breaking instruments,  dark-lanterns,  or  other  destructive  or 
criminal  or  suspicious  weapons,  materials  or  instruments,  and 
many  other  acts  of  apparent  preparation,  are  important  facts 
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In  the  judicial  investigation  of  imputed  crime.  But  the  per- 
sonal character  for  probity  and  the  civil  station  of  the  party 
are  highly  material  in- connection  with  facts  of  this  kind.  A 
medical  man,  for  instance,  in  the  ordinary  course  of  his  pro- 
fession, has  legitimate  occasion  for  the  possession  of  poisons, 
and  a  locksmith  for  the  use  of  picklocks. 

§  21.  From  threats  or  expressions  of  ill-will. —  Threats 
or  expressions  of  ill-will  on  the  part  of  the  accused  concern- 
ing the  victim  are  relevant  on  the  question  of  his  guilt.'  But 
evidence  of  such  language  cannot  dispense  with  the  obligation 
of  sufficient  proof  of  the  criminal  facts;  for  though  malignant 
feelings  may  possess  the  mind  and  lead  to  intemperate  and 
criminal  expressions,  they  nevertheless  may  exercise  but  a 
transient  influence  without  leading  to  action.  It  must  be 
borne  in  mind,  too,  as  in  regard  to  the  proof  of  language  in 
general,  that  declarations  may  be  obscure  in  themselves  or 
imperfectly  remembered,  and  that  witnesses  may  speak  with- 
out a  strict  and  due  regard  to  truth.  Words  are  transient  and 
fleeting  as  the  wind ;  they  are  frequently  the  effect  of  sudden 
transport,  easily  misunderstood  and  often  misreported.  Mere 
threats  often  proceed  from  temporary  irritation  without  deep- 
rooted  hostility.  They  indicate  a  rash  and  unguarded  rather 
than  a  malignant  character;  and  the  very  utterance  of  them, 
as  everyone  well  knows,  tends  to  defeat  their  execution.  The 
man  %ho  has  resolved  on  a  crime  is  more  apt  to  keep  his  pur- 
pose to  himself  or  to  confide  it  to  an  associate  under  the  seal 
of  secrecy.  Even  the  most  wary,  however,  sometimes  let 
their  wicked  purposes  peep  out  accidentally  in  the  freedom 
of  companionship  or  the  weakness  of  drunken  confidence. 
When  such  unguarded  hints,  dark  and  apparently  unmeaning 
at  the  time,  coincide  with  the  subsequent  tokens  of  guilt,  they 
are  strong  cords  in  the  net  of  criminating  evidence.'^ 

§  23.  From  recent  possession  of  the  fruits  of  crime.-^ 
Since  the  desire  of  dishonest  gain  is  the  impelling  motive  to 
theft  and  robbery,  it  naturally  follows  that  the  possession  of 
the  fruits  of  the  crime  recently  after  it  has  been  committed 
affords  a  strong  and  reasonable  ground  for  the  presumption 
that  the  party  in  whose  possession  they  are  found  was  the 

1  Ward  V.  State,  30  Tex.  App.  687.        2  People  v.  Miller,  91  Mich.  639. 
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real  offender,  unless  he  can  account  for  such  possession  in  some 
way  consistently  with  his  innocence.^  It  is  manifest  that  the 
force  of  this  rule  of  presumption  depends  upon  the  recency  of 
the  possession  as  related  to  the  crime ;  and  that  if  the  interval 
of  time  is  considerable,  the  presumption  is  much  weakened, 
and  more  especially  if  the  goods  are  of  such  a  nature  as  in  the 
ordinary  course  of  things  frequently  to  change  hands.  It  is 
obviously  essential  to  the  just  application  of  this  rule  of  pre- 
sumption that  the  house  or  other  place  in  which  the  stolen 
property  is  found  should  be  in  the  exclusive  possession  of  the 
prisoner.  The  force  of  this  presumption  is  greatly  increased 
if  the  fruits  of  a  plurality  of  a  series  of  thefts  be  found  in  the 
prisoner's  possession,  or  if  the  property  stolen  consist  of  a 
number  of  miscellaneous  articles,  or  be  of  an  uncommon  kind ; 
or  from  its  value  or  other  circumstances  be  inconsistent  with 
or  unsuited  to  the  station  of  the- party.  The  recent  posses- 
sion of  stolen  propert}'  may  sometimes  be  referable  not  to 
the  crime  of  theft,  but  to  that  of  having  received  it  with  a 
guilty  knowledge  of  its  having  been  stolen.  The  possession 
of  stolen  goods  recently  after  the  loss  of  them  may  be  indic- 
ative not  merely  of  the  offense  of  larceny,  or  of  receiving 
with  guilty  knowledge,  but  of  any  other  niore  aggravated 
crime  which  has  been  connected  with  theft.  But  the  rule 
must  be  applied  with  discrimination;  for  the  bare  possession 
of  stolen  property,  though  recent,  uncorroborated  with  other 
evidence,  is  sometimes  fallacious  and  dangerous  as  a  criterion 
of  guilt. 

§  33.  Unexplained  suspicious  appearances. —  As  a  general 
rule,  to  which  the  exceptions  can  be  but  rare,  it  is  a  reason- 
able conclusion  that  an  innocent  party  can  explain  suspicious 
or  unusual  appearances  connected  with  his  person,  dress  or 
conduct;  and  that  the  desire  of  self-preservation,  if  not  a  re- 
gard for  truth,  will  prompt  him  to  do  so.  The  ingenuous  and 
satisfactory  explanation  of  circumstances  of  apparent  suspicion 
always  operates  powerfully  in  favor  of  the  accused,  and  ob- 
tains for  him  more  ready  credence  than  when  the  explanation 
may  not  be  easily  verified.    On  the  other  hand,  the  force  of  sus- 

1  Rex  V.  Burdette,  4  B.  &  Aid.  149;    834  ;,1  Hume's  Comni.  C.  L.  of  Scot- 
Burnett  on  C.  L.  of  Scotland,  555 ;  3    land,  III ;  Best  on  Pres.  44. 
Mascardus  De  Prob.,  ut  supra,  concL 


PEESUMPTIVE   EVIDENCE.  469 

picious  circumstances  is  augmented  whenever  the  party  at- 
tempts no  explanation  of  facts  which  he  may  reasonably  be 
presumed  to  be  able  and  interested  to  explain. 

§  24:.  From  attempts  to  stifle  investigation.^  Among  the 
most  forcible  of  presumptive  indications  of  guilt  may  be  men- 
tioned all  attempts  to  pollute  or  disturb  the  current  of  truth 
and  justice,  or  to  prevent  ^  fair  and  impartial  trial  by  endeav- 
ors to  intimidate,  suborn,  bribe  or  otherwise  tamper  with  the 
prosecutor,  or  the  witnesses,  or  the  officers  or  ministers  of 
justice;  the  concealment,  suppression,  destruction  or  altera- 
tion of  any  article  of  real  evidence, —  any  of  which  acts,  clearly 
brought  home  to  the  prisoner  or  his  agents,  are  of  the  most 
prejudicial  effect,  as  denoting  on  his  part  a  consciousness  of 
guilt  and  a  desire  to  evade  the  pressure  of  facts  tending  to 
establish  it. 

§  25.  Concealment,  disguise,  flight,  etc. —  In  the  most 
debased  persons  there  is  an  involuntary  tendency  to  flight, 
except  when'  the  mind  is  on  its  guard  and  studiously  bent 
upon  concealment;  and  this  law  of  our  nature  sometimes  gives 
rise  to  minute  and  unpremeditated  acts  of  great  weight.  To 
this  head  may  be  referred  the  acts  of  concealment,  flight  and 
other  indications  of  mental  emotion  usually  found  in  connec- 
tion with  guilt.'  By  the  common  law  flight  was  considered 
so  strong  a  presumption  of  guilt  that  in  cases  of  treason 
and  felony  it  carried  the  forfeiture  of  the  party's  goods, 
whether  be  were  found  guilty  or  acquitted.^  These  acts,  in 
all  their  modifications,  are  indications  of  fear ;  but  it  would  be 
harsh  and  unreasonable  invariably  to  interpret  them  as  indi- 
cations of  guilty  consciousness,  and  greater  weight  has  some- 
times been  attached  to  then!  than  they  have  warranted. 
Doubtless  the  manly  carriage  of  integrity  always  commands 
the  respect  of  mankind,  and  all  tribunals  do  homage  to  the 
great  principles  from  which  consistency  springs;  but  it  does 
not  follow,  because  the  moral  courage  and  consistency  which 
generally  accompany  the  consciousness  of  uprightness  raise  a 
presumption  of  innocence  that  the  converse  is  always  true. 
Men  are  differently  constituted  as  respects  both  animal  and 
moral  courage,  and  fear  may  spring  from  causes  very  differ- 
ent from  that  of  conscious  guilt ;  and  every  man  is  therefore 

1  Com.  V.  McMahon,  145  Pa  St.  413.        3  Co.  Litt  375. 
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entitled  to  a  candid  construction  of  his  words  and  actions, 
particularly  if  placed  in  circumstances  of  great  and  unex- 
pected difficulty.  Such  are  the  various  temperaments  of  men, 
and  so  rare  the  occurrence  of  the  sudden  arrest  of  a  person 
upon  the  charge  of  a  crime,  that  who  of  us  can  say  how  an 
innocent  or  guilty  man  ought  or  would  be  likely  to  act  in  such 
a  case,  or  that  he  was  too  much  or  too  little  moved  for  an  in- 
nocent man? 

§  26.  From  silence  of  accused  when  charged  with  crime. 
A  refusal  on  the  part  of  a  witness  to  answer  questions  on  the 
ground  that  it  might  tend  to  criminate  him  cannot  be  con- 
sidered as  evidence  against  the  defendant  in  a  criminal  case.' 
And  an  inference  that  the  defendant  admitted  the  truth  of 
matters  stated  by  the  witness  in  a  coroner's  inquest  cannot 
be  drawn  from  his  silence  on  such  inquest.^ 

§  27.  Spoliation  of  evidence. —  It  is  a  maxim  of  law  that 
omnia  prcesumuntur  contra  sj>oliatoretn,  and  the  suppression  or 
destruction  of  pertinent  evidence  is  always  therefore  deemed 
a  prejudicial  circumstance  of  great  weight;  for,  as  no  action 
of  a  rational  being  is  performed  without  a  motive,  it  naturally 
leads  to  the  inference  that  such  evidence,  if  it  were  produced, 
would  operate  unfavorably  to  the  party  in  whose  power  it  is 
to  produce  it,  and  who  withholds  it  or  has  wilfully  deprived 
himself  of  the  power  of  producing  it.'  Other  facts  of  the  same 
kind  are  the  common  cases  of  the  obliteration,  effacing  or 
otherwise  removing  marks  of  ownership  or  identity  from  plate 
or  linen,  or  other  articles  of  property,  or  of  stains  of  blood  or 
other  matter  from  the  person  or  dress  of  the  accused,  or  the 
suggestion  or  insinuation  of  false,  groundless  or  deceptive  hy- 
potheses or  explanations,  in  order  to  neutralize  or  account  for 
adverse  acts  or  appearances. 

§  28.  Affectation  of  grief  and  fabrication  of  evidence. — The 
officious  affectation  of  grief  and  concern  as  an  artifice  to  pre- 
vent or  avert  suspicion,  false  representations  as  to  the  state  of 
a  party's  health,  or  the  utterance  of  obscure  or  mysterious 
predictions  or  allusions,  the  pretense  of  supernatural  dreams, 
noises  or  other  omens  or  intimations  calculated  to  prepare 

1  Barnett  v.  Glutting,  3  Ind.  App.        2  State  v.  Mullins,  101  Mo.  514. 
415 ;  Beach  v.  United  States,  14  Saw.        3 1  Starkie,  Ev.  437. 
549. 
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the  connections  for  the  event  of  sudden  death,  and  to  dimin- 
ish surprise  and  alarm  which  naturally  follows  such  an  event, 
the  fabrication  of  simulated  facts  and  appearances  calculated 
to  create  alarm  or  otherwise  to  give  a  delusive  tendency  and 
interpretation  to  inculpatory  facts,  are  artifices  frequently 
resorted  to  for  the  avoidance,  neutralization  or  explanation  of 
circumstances  naturally  presumptive  of  guilt;  the  resort  to 
which  is  of  the  most  prejudicial  criminative  tendency,  inas- 
much as  it  necessarily  implies  an  admission  of  their  truth  and 
a  consciousness  of  the  inculpatory  effect,  if  uncontradicted  or 
unexplained,  of  the  facts  which  it  thus  seeks  to  divest  of  their 
natural  significance 

§  29.  Proof  of  identity  of  the  person  or  thing. —  In  the 
investigation  of  every  alleged  crime  it  is  fundamentally  requi- 
site to  establish  by  direct  or  circumstantial  evidence  the 
identity  of  the  individual  accused  as  the  party  whp  committed 
the  imputed  offense.  It  might  be  concluded  by  persons  not 
conversant  with  judicial  proceedings  that  identification  is 
seldom  attended  with  serious  difficulty,  but  such  is  not  the 
case.  Illustrations  are  numerous  to  show  that  what  are  sup- 
posed to  be  the  clearest  intimations  of  the  senses  are  some- 
times fallacious  and  deceptive,  and  some  extraordinary  cases 
have  occurred  of  mistaken  identity.  Hence  the  particularity, 
and,  as  unreflecting  persons  too  hastily  conclude,  the  frivolous 
minuteness,  of  inquiry  by  profession'al  advocates  as  to  the 
causa  scientim  in  cases  of  controverted  identity,  whether  of  per- 
sons or  things.  Identification  is  often  satisfactorily  inferred 
from  the  correspondence  of  fragments  of  garments,  or  of  writ- 
ten or  printed  papers,  or  of  other  articles  belonging  to  or  found 
in  the  possession  of  parties  charged  with  crime,  with  other 
portions  or  fragments  discovered  at  or  near  the  scene  of  the 
crime  or  otherwise  related  to  the  corjpiis  delicti^  or  by  means 
of  wounds  or  marks  inflicted  upon  the  person  of  the  offender. 
The  impressions  of  shoes  or  shoe-nails,  or  of  other  articles 
of  apparel,  or  of  patches,  abrasions  or  of  other  peculiarities 
therein,  discovered  in  the  soil  or  clay  or  snow  at  or  near  the 
scene  of  a  crime  recently  after  its  commission,  frequently 
lead  to  the  identification' and  conviction  of  the  guilty  parties. 
The  presumption  founded  on  these  circumstances  has  been 
1  See  Mascardus,  ut  supra,  concl.  831. 
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appealed  to  by  mankind  in  all  ages  and  in  inquiries  of  every 
kind,  and  is  so  obviously  the  dictate  of  reason,  if  not  of  in- 
stinct, that  it  would  be  superfluous  to  dwell  upon  its  impor- 
tance. To  guard  against  error  it  is  manifest  that  the  recency 
of  the  discovery  and  comparison  of  the  impressions  relatively 
to  the  time  of  the  occurrence  of  corjpus  delicti  and  before  other 
persons  may  have  resorted  to  the  spot  is  of  the  highest  impor- 
tance. So  the  accuracy  of  the  comparison  is  obviously  all- 
important,  and  therefore,  as  a  further  means  of  guarding  against 
take,  it  must  be  shown  that  the  shoes  were  compared  with  mis- 
the  footmarks  before  they  were  put  on  them ; '  and  where 
the  comparison  had  not  been  previously  made,  Mr.  Justice 
Park  desired  the  jury  to  reject-  the  whole  inquiry  relating 
to  the  identification  by  the  shoe  marks.^  Nor  must  it  be 
overlooked  that,  even  where  the  identity  of  foot  marks  has 
been  established  beyond  all  doubt,  they  may  have  been  fab- 
ricated with  the  intention  of  diverting  suspicion  from  the 
real  offender,  and  fixing  it  upon  an  innocent  party,  and  that 
in  other  respects  this  kind  of  evidence  may  lead  to  erroneous 
interpretation  and  inference.' 

X.    PEEStnaPTION   AGAINST   CEIME. 

The  law  of  England  recognizes  several  presumptions  juris 
et  de  jure  which  create  entire  or  partial  exemption  from 
criminal  respohsibility ;  as,  that  infants  under  the  age  of  seven 
years  cannot  be  guilty  of  crime;  that  infants  above  that  age 
and  under  fourteen  years  shall  be  prima  facie  adjudged  doli 
incapax;  and  that,  as  to  certain  offenses  connected  with  phys- 
ical development,  minors  under  the  age  of  fourteen  years 
shall  be  conclusively  presumed  to  be  incapable  of  committing 
them,  and  that  no  evidence  shall  be  admitted  to  the  contrary.* 
Such  also  is  the  presumption  that  offenses  committed  by  the 
wife  in  the  presence  of  her  husband  shall,  with  certain  excep- 
tions, be  considered  to  have  been  committed  by  his  coercion.^ 

1  Reg.  V.  Heaton,  1  Lewin's  C.  O.        '  Reg.  v.  Thornton. 

116.  <  1  Hale's  P.  C,  oh.  3 ;  4  Bl.  Comm.  2. 

2  Rex  V.  Shaw,  1  Lewin's  C.  0. 116.        » Ibid. 
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I.     MANNBE    OF    PEOVING    VALUE    IN    ACTIONS    FOE    PEOPEETT    OE 

SEEVIOES. 

§  1.  In  general. —  In  an  action  for  damages  it  is  the  prov- 
ince of  the  jury  to  determine,  upon  the  facts  which  are  spread 
before  them  in  evidence,  whether  the  plaintiff  has  suffered 
and  the  amount  of  the  proper  compensation  therefor.  The 
rule  has  been  long  settled  that,  in  an  action  for  damages,  wit- 
nesses are  to  state  the  facts,  and  are  not  permitted  to  deter- 
mine anything.  Their  testimony  must  be  confined  to  stating 
facts.  If  the  loss  is  alleged  to  be  a  peeuniar}'-  one,  and  there 
is  no  evidence  tending  to  show  its  extent,  the  jury  should  only 
be  allowed  to  give  nominal  damages ;  but  if  there  are  any  facts 
upon  which  an  estimate  might  be  made  as  to  the  amount 
of  damage,  they  are  the  sole  arbiters  and  must  assess  it.  In 
cases  where  it  may  not  be  possible  to  reach  by  computation 
the  exact  figures  of  a  right  indemnity,  the  jury,  when  the 
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facts  of  the  case  are  laid  before  them,  may  fix  the  amount  of 
the  damages.' 

§  3.  Presumption  of  damage. —  An  injury  to  reputation 
and  feelings,  constituting  actual  damage,  is  presumed  from 
proof  of  publication  of  an  article  libelous  jper  se  and  of  the 
falsity  of  the  statements,  although  no  special  damage  is 
shown.^  So  no  evidence  of  pecuniary  loss  by  the  deprivation 
of  the  services  of  a  wife  is  essential  to  recovery  for  loss  of 
such  services  by  personal  injury  to  her.^  Since  damages  are 
implied  from  every  wrong,  proof  of  an  actual  assault  entitles 
a  party  to  compensatory  damages,  without  evidence  of  the 
amount  of  damages  sustained.* 

§3,  Expert  evidence  of  value. —  Any  ordinary  witness 
who  is  acquainted  with  personal  property  and  its  market 
value  may  testify  as  to  its  value ;  but  such  witness  cannot 
state  his  opinion  as  to  the  value  of  articles  described  to  him 
by  another  person,  when  such  description  is  not  stated  to  the 
jury.  A  book-keeper  of  a  person  having  charge  of  books 
attached  ma}^  give  an  estimate  of  the  value  of  the  book  ac- 
counts attached.^  So  an  expert  may  state  the  net  value  of 
an  insurance  policy  forfeited  for  non-payment  of  premiums;' 
the  value  of  a  museum  destroyed  by  fire;'  the  value  of  colts 
bred  by  certain  stock  horses.'  Damages  cannot  be  proved  by 
asking  a  witness  how  much  a  thing  is  or  was  damaged;'  or 
how  much  a  person  was  damaged  in  his  credit  by  a  wrongful 
act; '"  or  how  much  injury  or  damage  one  person  caused  an- 
other by  his  refusal  to  complete  a  contract."     In  an  action  for 

iFish    V.    Dodge,    4    Denio,    311;  ^Pi-euschv.  Ottenburg,  54Fecl.Eep. 

Marcly  v.  Shult,  29  N.  Y.  State  Rep.  867 ;  Richter  v.  Harper,  95  Mich.  231 ; 

346 ;  Avery  v.  N.  Y.  C.  &  H.  R.  ,R.  Robinson  v.  Pen.  Plow  &  W.  Co.,  1 

Co.,  121  N.  Y.  31 ;  30  N.  Y.  State  Rep.  Okla.  30. 

471.  ^  Price  v.  Connecticut  Mut.  L.  Co., 

2  Smith  V.  Sun   P.  &  P.  ^ss'n,  55  48  Mo.  App.  381. 

Fed.   Rep.   240;   Alliger  v.   Mail  P.  '  Richter  v.  Harper,  95  Mich.  1. 

Ass'n,  49  N.  Y.  State  Rep.  495 ;  66  s  Parker  v.  Lake  Shore  &  M.  S.  R. 

Hun,  626.  Co.,  93  Micb.  607. 

sKelley  v.  Mayberry,  154  Pa.  St.  sxjpcher  v.  Oberlander,   50  Kan. 

440.  315. 

iRose  V.  Louisville,  N.  O.  &  T.  R.  lo  Frammell  v.  Ramage  (Ala.),  11  S. 

Co.,  70  Miss.  90 ;  Hannon  v.  Gross,  33  Rep.  916. 

Pac.  Rep.  787;  Hartley  v.  Trorlicht,  49  "  Manning  v.  Maas,  50  N.  Y.  State 

Mo.  App.  314  Rep.  759 ;  Devlin  v.  New  York,  53 
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damages  to  abutting  property  from  the  presence  of  an  ele- 
vated railroad  in  a  street,  testimony  of  experts  as  to  the  value 
of  plaintiff's  property  before  the  road  was  built  and  its  pres- 
ent value  is  competent;  but  the  amount  of  damage  sustained 
by  the  plaintiff,  or  the  possible  value  of  property  if  the  rail- 
road was  not  there,  is  not  the  subject  of  expert  opinion.'  But 
an  exception  to  the  giving  of  an  opinion  as  to  the  amount  of 
injury  to  abutting  property  by  reason  of  the  construction  and 
operation  of  an  elevated  railroad  in  the  street,  on  the  redirect 
examination  of  a  witness,  is  not  tenable,  where  such  an  opinion 
is  only  an. amplification  of  one  called  out  on  the  cross-exam- 
ination of  such  witness.^  A  passenger  suing  for  damages  for 
delay  in  delivering  her  trunk  and  its  contents,  whereby  she 
was  deprived  of  the  use  of  her  clothing  for  about  a  month, 
may  state  the  value  of  the  use  of  her  property  during  the 
delay,  since,  there  being  no  market  value  of  such  propertj', 
the  opinions  of  witnesses  familiar  with  the  facts  are  admissi- 
ble.' And  farmers  who  know  the  value  of  a  shepherd  dog, 
w,hich  is  chiefly  valuable  for  his  ability  to  herd  cattle  and 
horses,  can  give  their  opinions  as  to  the  value,  without  showing 
that  the  dog.  had  a  marketable  value  on  account  of  his  breed  or 
peculiar  qualities.* 

§  1.  What  witnesses  allowed  to  give  opinion  as  to  value. 
The  opinion  of  an  expert  who  has  a  practical  knowledge  of 
the  neighborhood  and  its  surroundings  founded  on  actual  ex- 
perience and  observation  as  to  how  the  fee  and'rental  values 
on  an  avenue  compare  with  the  values  before  the  building  of 
a  railroad  thereon,  and  how  similiar  values  compared  in  speci-  - 
fied  neighboring  side-streets,  is  competent.  In  Becker  v. 
Metropolitan  El.  R.  Co.^  the  court  say:  "There  was  no  inten- 
tion to  hold  evidence  of  value  on  the  side-streets  to  be  inadmis- 
sible, or  to  deprive  the  court  of  the  right  to  draw  the  inference 

id.  455;  New  Mexican  R.  Co.  v.  Hen-  El.  Co.,  138  N.  Y.  548;  53  N.  Y.  State 

dricks  (N.  M.),  30  Pac.  Rep.  901 ;  Fort  Rep.  181. 

Worth  &  D.  C.  E.  Co.  v.  Word  (Tex.),  ,  2  Bisclioff  v.  New  York  El.  Co.,  53 

31  S.  W.  Rep.  607.  But  see  Inman  N.  Y.  State  Rep.  373;  138  N.  Y.  357. 
V.  Potter,  18  R.  I.  79;  Gerber  v.  Met-        3  Qulf,  C.  &  S.  F.  R.  Co.  v.  Vancil 

ropolitau  El.  R.  Co.,  53  N.  Y.  State  (Tex.),  31  S.  W.  Rep  303. 
Rep.  444;  Seattle  &  M.  R.  Co.  v.  Gil-        « Bowers  v.  Horan,  93  Mich.  430. 
Christ,  4  Wash.  509.  5  131  N.  Y.  511 ;  43  N.  Y.  State  Rep. 

'  Sixth  Ave.  R.  Co.  v.  Metropolitan  736. 
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from  it,  together  with  other  evidence -in  the  case,  that  the 
property  of  plaintiff  had  been  damaged  by  being  deprived  of 
a  greater  increase  in  value  by  reason  of  the  building  of  such 
a  structure."  1  It  is  improper  to  allow  a  real-estate  agent, 
called  as  an  expert,  in  an  action  for  injuries  to  premises  by 
loss  of  light,  air,  etc.,  by  reason  of  the  erection  and  operation 
of  a  structure  and  business  near  it,  to  state  to  what  extent  in 
his  judgment  the  value  of  the  property  was  damaged,  if  at  all, 
by  the  presence  of  the  structure.  It  is  also  improper  to  allow 
him  to  state  what  he  estimated  the  rental  value  of  the  prop- 
erty to  be,  "  the  structure  not  being  there."  -  So  it  is  im- 
proper to  allow  an  expert  to  testify  what  in  his  judgment  the 
property  would  be  worth  without  the  structure  where  it  is ;  * 
and  it  is  also  improper  to  allow  an  expert  to  testify  as  to  the 
value  of  the  lots,  if  there  were  no  interference  with  the  light, 
air  and  access.*  But  in  an  action  against  an  elevated  railroad 
for  injuries  to  adjoining  property,  evidence  that  the  value  of 
the  land  on  the  street  in  question  has  not  increased  in  the 
same  proportion  as  land  on  the  side-streets  is  admissible,  and 
may  be  considered  upon  the  question  of  fact  whether  the 
land  of  the  owner  has  increased  in  value  to  the  same  extent 
that  it  would  have  done  but  for  the  presence  of  the  road.* 
And  while  it  seems  that  a  witness  is  incompetent  to  testify 
as  to  what  would  be  the  value  of  the  property  if  certain  things 
did  not  exist,  in  order  to  make  such  witness  incompetent  to 
so  testify  it  must  be  specifically  objected  that  the  opinion  of 
the  witness  is  inadmissible  on  the  subject.  Such  evidence 
should  not  be  excluded  on  the  ground  that  it  is  immaterial  or 
incompetent,  or  that  the  question  is  hypothetical.  The  proper 
objection  would  be  that  the  question  calls  for  what  the  judge 
is  to  determine  on  the  other  testimony.* 

§  5.  Illustrations.— (1)  Yalue  is  a  matter  of  opinion,  to 
be  proved  by  persons  acquainted  therewith.'    Thus,  the  opin- 

1  Gerber  v.  Metropolitan  EI.  R.  Co.        5  Becker  v.  Metropolitan  R.  Co.,  131 
et  al.,  52  N.  Y.  State  Rep.  444.  N.  Y.  509 ;  43  N.  Y.  State  Rep.  736. 

2  Roberts  v.  New  York  El.  R.  Co.,        e  Roosevelt  v.  New  York  El.  R.  Co., 
128N.Y.  455;  40  N.Y.  State  Rep.  454.  57  N.  Y.  Super.  Ct  438;  39  N.  Y. 

3  Doyle  V.  Manhattan  R.  Co.,  128  State  Rep.  366 ;  McGean  v.  Manhat- 
N.  Y.  488.  tan  Ry.  Co.,  117  N.  Y.  319. 

i  Gray  v.  Manhattan  R.  Co.,  128        '  Missouri  F.  C.  Works  v.  Ellison, 
N.  Y.  499.  30  Mo.  App.  67. 
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ion  of  a  person  properly  informed  as  to  the  value  of  other 
articles  of  the  same  kind  is  admissible  as  to  the  value  of  an 
article  which  has  no  market  value.^  After  a  witness  has  tes- 
tified that  he  knows  the  property  and  its  value,  he  may  be 
called  upon  to  state  such  value.^  But  the  opinion  of  a  wit- 
ness as  to  the  market  value  of  ice  cut  and  stored  for  sale  is 
inadmissible  on  the  question  of  the  value  of  the  ice  not  cut, 
which  has  no  market  value.*  »     , 

(2)  A  person  who  has  kept  the  expense  account  of  the  fam- 
ily for  several  years  is  competent  to  give  an  opinion  as  to  the 
expense  of  the  family  at  that  time.* 

(3)  A  witness  may  state  that  he  had  never  seen  a  machine 
which  did  not  do  better  work.' 

(4)  Testimony  as  to  the  value  of  property,  where  neither 
question  or  answer  confines  it  to  any  particular  place,  is  im- 
proper.' 

(5)  Before  a  witness  can  testify  to  the  value  of  services,  it 
must  appear  that  he  knew  the  usual  rate  paid  for  like  serv- 
ices at  the  time  and  place.'  Thus,  an  attorney  is  competent  to 
testify  to  the  value  of  his  own  services;^  carpenters  may 
testifj'  as.to  the  value  of  the  services  of  boys  employed  in  aid 
of  carpenter's  work;"  physician's  services  may  be  proved  by 
other  physicians;'"  and  the  value  of  logs  by  a  workman  in  a 
saw-mill." 

(6)  A  witness  may  give  his  opinion  of  the  value  of  a  fran- 
chise to  build  a  wharf,  based  upon  his  own  experience  under 
a  simijar  franchise ;  '^  and  an  insured  may  give  an  opinion  of 
the  loss  to  insured  property,  where  he  has  actual  knowledge 
of  the  cost  and  value  of  the  insured  property." 

1  Sullivan  v.  Lear,  23  Fla.  463.  ^  Louisville,  N.    A.  etc.   R.  Co.  v. 

2  Montana  R   Co.  v.  Warren,  137    Cox,  30  III.  App.  380. 

XJ.  S.  848 ;  Moore  v.  Chicago,  M.  &  8  Chamberlain  v.  Rogers,  79  Mich. 

St.  Paul  R  Co.,  78  Wis.  120;  Butler  219. 

v.  Howell  (Colo.),  25  Pac.  Rep.  313.  9  Kelley  v.  Rowane,  33  Mo.  App.  440. 

3  Van  Rensselaer  v.  Mould,  48  Hun,  "  Atchinson  v.  Rose,  43  Kan.  605 ; 
396 ;  15  N.  Y.  State  Rep.  465.  Thomas  v.  Coulkett,  57  Mich.  392. 

<  Hudson  V.  Houser,  123  Ind.  309.  "  Skeels  v.  Starrett,  57  Mich.  350. 

«  Davis  V.  Sweeney  (Iowa),  45  N,  12  Sullivan  v.  Lear,  23  Fla.  463;  11 

W.  Rep.  1040.  Am.  St  Rep.  388. 

« United  States  v.  Baxter,  46  Fed.  is  Whiting  v.  Mississippi  V.  Mut 

Rep.  35a  Ins.  Co.,  76  Wis.  592. 
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(7)  One  whose  business  is  such  that  he  is  familiar  \Yith  the 
raarliet  value  of  an  article  which  is  the  common  subject  of 
sale  is  a  competent  witness  to  testify  as  to  its  value,  although 
he  has  no  personal  knowledge  of  any  particular  sale. 

(8)  In  an  action  for  killing  stock,  it  is  competent  for  plaint- 
iff to  testify  that  the  animal  killed  was  a  very  fine  colt,  fine 
stock,  trotting  stock,  and  that  his  sire  and  dam  were  fine- 
blooded  animals.'  And  where  the  action  is  for  injury  to  a 
horse,  opinion  of  a  witness  as  to  her  speed,  and  her  value  as-' 
suming  that  she  ppssossed  the  speed  proved,  is  admissible.^ 

(9)  In  some  states,  where  the  amount  of  damages  sustained 
is  matter  of  opinion,  and  it  is  difficult  to  give  the  jury  an 
adequate  idea  of  the  thing  injured,  the  witnesses  may  express 
their  opinion  as  to  the  extent  of  the  damage.^  But  it  cannot 
be  established  by  the  statement  of  a  witness,  in  a  lump  sum, 
of  the  amount  of  damages  he  thinks  were  sustained,  without 
giving  any  facts  or  knowledge  upon  which  his  opinion  is 
based ;  *  nor  can  a  witness  give  his  opinion  of  the  value  of  the 
plaintiff's  services  to  witness.^ 

(10)  The  evidence  of  a  grocer,  a  hardware  man,  and  a  dry- 
goods  dealer,  as  to  the  value  of  a  general  stock  of  goods,  is 
not  limited  to  the  articles  in  which  each  usually  deals.^ 

(11)  A  merchant  in  the  same  line  of  business  may  testify  as 
to  the  value  of  a  stock  of  goods  as  learned  from  casual  ob- 
servation ; '  but  a  person  is  incompetent  to  testify  to  the  value 
of  jewelry,  although  bought  by  her,  in  the  absence  of  proof 
that  she  is  qualified  to  speak  as  an  expert." 

(12)  In  an  action  by  a  land-owner  to  compel  a  compan}' 
operating  an  elevated  railroad  in  the  street  in  front  of  his 
property  to  pay  the  damage  done  him  by  cutting  off  the  ease- 
ment of  light,  air  and  access  connected  with  such  property, 
an  expert  witness  cannot  be  permitted  to  state  what,  in  his 

1  East  Tennessee,  V.  &  G.  R.  Co.  v.  *  Sherman  Center  Tow  a  v.  Leonard, 

Watson  (Ala.),  7  S.  Rep.  813.  46  Kan.  354. 

2 Reed  y.  Rome,  Watertown  &  O.  ^Williams  v.  Williams,  83  Mich. 

R.  Co.,  48'  Hun,  331 ;  16  N.  Y.  State  449. 

Rep.  58.  6  Carberry  v.  Morrell,  08  Wis.  573. 

3  Chicago,  B.  &  Q.  R.  Co.  v.  Scoffer,  '  Graves  v.  Merchants'  &  B.  Ins. 

134  lit  112;  Knapp  &  S.  Co.  v.  Bar-  Co.  (Iowa),  49  N.  W.  Rep.  65. 

nard,  78  Iowa,  347 ;  Nevada  &  M.  R.  8  Gregory   v.   Fichtner,   38    N.   Y. 

Co.  v.  De  Lissa,  103  Mo.  135.  State  Rep.  193;  43  Alb.  L.  J.  517. 


DAMAGES PEACTICE   AS    TO   PROOF    OF.  4:19 

opinion,  the  amount  of  such  damage  is,  nor  what  would  have 
been  the  present  value  of  the  land  if  the  road  had  not  been 
built.'  But  an  expert  may  give  his  opinion  as  to  the  rental 
value  of  the  property  with  the  free  use  of  all  above  the  surface 
of  the  street  for  light,  air  and  access  to  and  from  the  building.^ 
He  may  also  give  an  opinion  upon  the  present  or  past  value 
of  property,  based  upon  facts  which  he  has  observed,  and  on 
other  matters  which  are  the  proper  subject  of  expert  evidence, 
and  based  upon  facts  known  to  him  or  proved  by  competent 
evidence,  but  cannot  speculate  upon  the  facts  and  then  base -a 
speculative  opinion  thereon.^ 

(13)  The  opinion  of  a  witness  who  has  stated  the  facts  on 
which  he  bases  it  is  competent  on  the  question  of  value  of  the 
use  of  land  and  certain  privileges  for  purposes  for  which  no 
market  value  exists.* 

(14)  In  actions  for  damages  witnesses  should  be  confined  to 
stating  facts,  and  should  not  be  permitted  to  testify  as  to  the 
amount  of  damages.^  Thus,  in  an  action  for  damages  for 
personal  injuries,  the  plaintiff  should  not  be  allowed  to  state 
his  opinion  as  to  the  amount  of  damages ;  ^  and  in  an  action 
on  a  fire  policy,  testimony  of  a  witness  as  to  the  amount  of 
loss  and  damage  sustained  by  plaintiff  by  reason  of  the  fire  is 
incompetent  as  being  the  result  of  calculation  upon  such  facts 
us  the  witness  may  choose  to  consider  proper.'  So  the  opin- 
ions of  witnesses  as  to  the  quantum  of  damage  caused  by  the 
breach  of  an  executory  contract  to  deliver  goods  are  inadmis- 
sible.^ 

(15)  Upon  the  question  of  the  value  of  real  estate,  the  opin- 

1  Suydam  v.  New  York  Elev.  R.  Co.,  « Gulf,  C.  &  S.  ^F.  R.  Co.  v.  Dunman 
46  N.  Y.  State  Rep.  360 ;  Sillcooks  v.  (Tex.),  19  S.  W.  Rep.  1073.  But  see 
New  York  Elev.  R.  Co.,  id.  671;  Rob-  Pratt  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  59 
erts  V.  New  York  Elev.  R.  Co.,  40  id.  N.  Y.  State  Rep.  38. 

454;  138  N.  Y.  455;  44  Alb.  L.  J.  454;  » Avery  v.   New  York  Central  & 

Gray  v.  Manhattan  R.  Co.,  128  N.  Y.  Hudson  River  R.  Co.,  121  N.  Y.  31 ; 

499;  40  N.  Y.  State  Rep.  478;  Jeffer-  30  N.  Y.  State  Rep.  471. 

son  V.  New  York  Elev.  R.  Co.,  44  id.  «  Pierce  v.  Lutesville,  25  Mo.  App. 

629 ;  183  N.  Y.  483.  317 ;    Smith  v.   Young,  36  id.  576 ; 

2  Ottinger  v.  New  York  Elev.  R.  Kennedy  v.  HoUaday,  25  id.  503. 
Co.,  68  Hun,  631 ;  43  N.  Y.  State  Rep.  ^  Schlessinger  v.  Springfield  F.  & 
817.  M.  Ins.  Co.,  58  N.  Y.  Supr.  Ct.  173; 

'  Doyle  V.   Manhattan   R  Co.,  40    31  N.  Y.  State  Rep.  169. 
N.  Y.  State  Bep.  474;  128  N.  Y.  488.        8  Young  v.  Cureton,  87  Ala.  737. 
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ion  of  a  witness  who  has  seen  the  property  and  is  acquainted 
with  the  value  of  similar  land  is  competent  evidence.  It  is 
incompetent  for  a  witness  in  a  proceeding  for  damages  for 
property  taken  under  the  right  of  eminent  domain  to  testify 
to  the  value  of  a  part  only  of  the  property  and  the  consequent 
damages  sustained  by  that  part  alone.' 

(16)  An  opinion  may  be  given  as  to  the  value  of  a  building, 
based  upon  the  uses  to  which  it  could  be  adapted.^ 

(17)  To  give  an  opinion  as  to  the  value  of  land,  a  witness 
need  not  have  been  engaged  in  buying  and  selling:  it  is  suffi- 
cient that  witness  knows  the  property  and  its  value;'  and  a 
witness  whose  business  calls  his  attention  to  sales  and  values 
in  the  vicinity  may  state  his  estimate  of  values  and  rentals  of 
real  estate.*  So  practical  farmers  are  qualified  to  give  an 
opinion  on  the  question  as  to  what  extent  the  rental  of  a  farm 
left  unfenced  will  be  affected.^ 

(18)  A  practical  builder  may  state  what  it  was  worth  to 
build  a  church.^  Opinions  of  experts  upon  the  possible  and 
probable  uses  of  a  lot  before  the  taking  thereof  for  a  railroad 
right  of  way  are  admissible  as  to  its  value.' 

(19)  In  condemnation  proceedings  it  is  error  to  allow  the 
question  to  be  put  and  answered,  "  How  much  less  was  the 
farm  worth  per  acre,  immediately  after  the  railroad  went 
through,  than  it  was  before?  "  ^  So,  "  "What,  in  your  opinion, 
is  the  depreciation  in  value  of  the  property  by  reason  of  the 
operation  of  the  railroad,  excluding  from  consideration  all 
damages  sustained  in  common  with  the  community  at  large?" 
The  witness  must  state  the  value  of  the  property  before  the 
road  was  built  and  its  value  afterwards.' 

(20)  An  experienced  miller  may  state  as  to  the  value  of  a 
lease  of  mill-property  beyond  the  rent  reserved."    So  a  board- 

'     1  Schuylkill  River  &  S.  E.  Co.  v.  «  O'Keefe  v.  St.  Frances  Church,  59 

Stoker,  138  Pa.  St.  233.  Conn.  551. 

2Kernochauv.  New  York  Eleyated  'Harris  v.  Schuylkill  River  A.  S. 

R.  Co.,  138  N.  Y.  559;  36  N.  Y.  State  R  Co.,  141  Pa.  St  243. 

Rep.  434.  8  Chicago,  K.  &  W.  R  Co.  v.  Mul- 

s  Chicago,  P.  &  St.  L.  R  Co.  v.  Nix,  ler,  45  Kan.  85. 

137  111.  141.  9  Gainesville,  H.  &  W.   R  Co.  v. 

*  Johnston  v.  Manhattan  R  Co.,  60  Hall,  78  Tex.  169. 

Hun,  583 ;  38  N.  Y.  State  Rep.  327.  i»  Chamberlain  v.  Dunlop,  54  Hun, 

5  Finch  v.  Chicago,  M.  &  St.  Paul  639;  28  N,  Y.  State  Rep.  375. 
.R  Co.,  46  Minn.  250. 
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ing-house  keeper  may  state  as  to  the  worth  of  board.'  So  one 
who  has  bought  and  sold  furniture  at  second-hand  sales  may 
state  as  to  the  value  of  second-hand  furniture.^ 

(21)  On  the  question  of  the  depreciation  of  a  house-lot  by 
an  incumbrance  limiting  its  use,  the  opinion  of  a  witness 
qualified  by  his  own  knowledge  to  decide  the  question  is  com- 
petent.' A  farmer  and  logger  of  land  may  state  what  it  will 
cost  an  acre  to  clear  the  land  in  question  and  put  it  in  a  con- 
dition for  the  plough.* 

§  6.  Offer  made  for  property. —  While  an  offer  made  in 
open  market,  such  as  the  produce  exchange,  for  an  article  of 
recognized  uniform  character,  constantly  bought  and  sold  in 
the  market  and  having  a  place  in  the  daily  reports  of  prices 
current,  is  evidence  of  the  value  of  such  property  at  the  time 
of  such  offer,  an  unaccepted  offer  for  a  piece  of  property 
not  generally  known  in  the  market  or  to  the  public  is  not 
evidence  of  its  value,  because  it  places  before  the  court  or 
jury  ati  absent  person's  declaration  or  opinion  as  to  value, 
while  depriving  the  adverse  party  of  the  benefit  of  cross- 
examination.  The  highest  value  at  which  an  offer,  standing 
alone,  can  be  estimated,  is  that  it  represents  the  opinion  of 
him  who  makes  it  as  to  the  worth  of  the  property.  Such  of- 
fers cannot  be  proven  even  by  the  party  making  them.*  There 
seems  to  be  an  exception  to  the  above  rule  where  the  prop- 
erty has  no  market  value.^  In  the  few  cases  which  may  be 
found  holding  the  other  way,  the  question  does  not  seem  to 
have  received  much  consideration  from  the  courts  rendering 
the  decisions,  and  the  absence  of  agreerrient  in  their  support 
renders  unnecessary  any  special  reference  to  them.  In  Har- 
rison V.  Glover''  the  discussion  had  reference  solely  to  the  test 

1  Hook  V.  Kenyon,  55  Hun,  598;  R  Co.,  134  N.  Y.  168;  28  N.  Y.  State 
29  N.  Y.  State  Rep.  889.  Eep.  581. 

2  Phillip  V.  McNab,  30  N.  Y.  State       *  Barnum  v.  Bridges,  81  Cal.  604. 
Rep.  853.  5  Hine  v.   Manhattan  E.   Co.,  132 

3  Foster  v.  Foster,  63  N.  H.  532;  N.  Y.  477;  41  N.  Y.  State  Rep.  634; 
Burlington   &  M.  R.   Co.  v.  White  Whitney  v.  Thacher,  117  Mass.  528. 
(Neb.),  44  N.  W.  Rep.  95 ;  Chicago,  K.        >>  Republican    Newspaper    Co.    v. 
&  W.  R.  Co.  V.  Cosper,  43  Kan.  561 ;  North  W.  Associated  Press,  51  Fed. 
Pingerry  v.  Cheroliee  &  D.  R.  Co.,  78  Rep.  377. 

Iowa,  438;  Carter  v.  New  York  EL        '73  N.  Y.  451. 
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which  the  parties  had  established  by  their  contract,  and  was 
not  intended  to,  and  does  not,  affect  the  question. 

§  7.  Price  paid  —  Sales. —  The  cost  of  repairs  of  a  vessel 
is  competent  evidence  of  the  damage  suffered  from  a  collision.' 
Proof  of  the  cost  of  restoring  land  to  its  former  condition, 
and  proof  of  diminution  in  the  market  value,  are  both  admis- 
sible on  a  question  of  damages.^  So  the  value  of  new  articles 
of  a  similar  kind  is  admissible  to  show  the  value  of  articles 
converted  which  were  substantially  new.'  So  prices  obtained 
for  the  goods  at  hona  fide  private  sale  are  admissible  on  the 
question  of  value  in  an  action  against  a  sheriff  for  conversion 
of  a  stock  of  shop-worn  goods,  in  connection  with  an  offer  to 
show  that  the  property  was  sold  to  the  best  advantage,  although 
the  sales  were  made  in  a  city  at  a  distance  from  the  place  where 
the  goods  were  seized,  and  a  year  afterwards,  in  the  absence 
of  anything  to  show  a  difference  in  value.*  Where  its  market 
value  is  uncertain,  it  is  competent  to  show  that  the  property 
had  a  special  value  for  particular  uses.'  Evidence  of  what  a 
person  paid  for  an  article  is  competent  as  an  element  of  dam- 
ages, and,  in  the  absence  of  other  proof,  sufficient  to  establish 
its  value.^  Thus,  in  Jones  v.  Morgan,'  the  plaintiff  in  an  action 
for  conversion  testified  as  a  witness  in  her  own  i)ehalf  to  the 
value  of  certain  articles  of  furniture.  She  testified  that  she 
bought  them  at  a  certain  time,  and  paid  the  market  price  for 
them,  and  what  thej'^  cost  her.  In  that  case  the  court  said : 
"  The  defendant  was  to  be  charged  with  the  value  of  the  ar- 
ticles at  the  time  he  failed  to  deliver  them  to  the  plaintiff  upon 
her  demand,  and  their  face  value  at  that  time,  with  interest, 
was  the  measure  of  plaintiff's  recovery.  If  it  was  practicable 
to  give  evidence  of  their  precise  market  value  at  that  time, 
then  such  evidence  should  have  been  required.  But  this  was 
second-hand  furniture,  having  no  real  market  value.  The  fur- 
niture was  lost,  and  hence  it  could  not  be  exhibited  to  experts 
for  their  valuation.     It  was  incumbent  upon  the  plaintiff  to 

iLa  Champagne,  53  Fed.  Rep.  398.    see  H.  B.  Claflin  Co.  v.  Eodenberg 

2  Hartshorn  v.  Chaddock,  135  N.  Y.     (Ala;),  13  S.  Rep.  373. 

116 ;  47  N.  Y.  State  Rep.  838.  5  Denver  &  R.  G.  R.  Co.  v.  Grifleth, 

3  Morey  v.  Hoyt,  63  Conn.  543;  47    17  Colo.  598. 

Alb.  L.  J.  310.  6 Bird  v.  Everard,  53  N.  Y.  State. 

<Parmeuter  v.  Fitzpatrick,  135  N.    Rep.  210. 
Y.  190 ;  48  N.  Y.  State  Rep.  80.     But       ''  90  N.  Y.  4. 
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make  the  best  proof  she  could.  She  therefore  gave  proof 
showing  when  she  purchased  the  furniture,  what  it  then  cost 
her  in  the  market,  how  it  had  been  used  and  what  its  condi- 
tion was,  and  then  what  the  depreciation  was  upon  furniture 
from  the  fact  that  it  was  old  and  had  been  used,  and  from  all 
these  facts  it  was  for  the  jury  to  determine  the  value  of  the 
furniture  at  the  time  of  the  breach  of  defendant's  contract." 
Within  what  range  as  to  place  and  time  witnesses  shall  be 
confined  in  their  testimony  to  the  value  of  personal  property, 
when  its  value  comes  in  question,  must  often  depend  upon  the 
circumstances  of  the  case  and  be  in  the  discretion  of  the  trial 
judge.  When  the  property  has  a  market  value  at  the  time 
and  place,  which  can  be  proved  by  witnesses  who  can  then  and 
there  speak  of  it,  it  must  be  proved  by  such  witnesses.  When 
there  is  no  market  value  at  the  place,  then  its  market  value  at 
some  other  place  may  be  proved.  If  there  is  no  market  value 
at  the  time,  then  the  market  value  at  some  other  time,  before 
or  after,  may  be  proved.'  Prices  obtained  upon  public  sales 
are,  for  obvious  reasons,  considered  some  proof  of  the  market 
value  of  the  property  sold,  and  are  receivable  as  evidence  upon 
the  question  of  value.^  The  usual  method,  however,  of  prov- 
ing value  in  legal  proceedings  is  by  the  testimony  of  witnesses 
expressing  their  opinions  under  oath  as  to  such  value,  based 
upon  their  knowledge  of  the  subject-matter  and  familiarity 
with  the  circumstances  bearing  upon  the  question.^ 

§  8.  By  sales  or  value  of  other  pJ-operty. —  In  Massachu- 
setts, New  Hampshire,  Illinois,  Iowa  and  Wisconsin  it  is  held 
that  actual  sales  of  other  similar  land  in  the  vicinity,  made 
near  the  time  at  which  the  value  of  the  land  taken  is  to  be 
determined,  are  admissible  as  evidence  for  the  purpose  of  ar- 
riving at  the  amount  of  compensation ;  *  while  in  some  of  the 
other  jurisdictions,  notably  Pennsylvania,  ISTew  Jersey,  Geor- 
gia and  California,  it  is  held  that  sales  of  similar  property  are 

1  Roe  V.  Hanson,  5  Lans.  305.  *  Gardner  v.  Brookline,  127  Mags. 

2  Campbell  v.  Woodworth,  20  N.  Y.  358 ;  Culbertson  &  Blair  Packing  Co. 
499.  V.  City  of  Chicago,  111  111.  651 ;  Town 

3  Clark  V.  Baird,  9  ~N.  Y.  183 ;  1  of  Cherokee  v.  S.,  C.  &  I.  F.  Town  L. 
Greenl.  Ev.,  §  440,  n. ;  1  Whart  Ev.,  &  L.  Co.,  53  Iowa,  279 ;  Concord  E. 
§§  447,  449;  Lawson's  Expert  Ev,  Co.  v.  Greely,  23  N.  H.  243;  Wash- 
435 ;  People  ex  rel.  Mayor,  etc.  v.  Mc-  burn  v.  Milwaukee  &  L,  W.  R.  Co., 
Carthy,  102  N.  Y.  630.  59  Wis.  364. 


4:84  EULES   OF   EVIDENCE. 

not  admissible  for  the  purpose  of  proving  the  value  of  prop- 
erty about  to  be  taken.^  The  reasons  assigned  for  the  conclu- 
sion reached  in  the  cases  last  cited  are,  in  the  main,  that  the 
test  in  legal  proceedings  is,  what  is  the  present  market  value 
of  the  property  which  is  the  subject  of  controversy.  It  may 
be  shown  by  the  testimony  of  competent  witnesses,  and  on 
cross-examination,  for  the  purpose  of  testing  their  knowledge 
respecting  the  market  value  of  land  in  that  vicinity,  they  may 
be  asked  to  name  such  sales  of  property,  and  the  prices  paid 
therefor,  as  have  come  to  their  attention.  But  a  party  may 
not  establish  the  value  of  his  land  by  showing  what  was  paid 
for  another  parcel  similarly  situated,  because  it  operates  to 
give  the  agreement  of  the  parties  the  effect  of  evidence  by 
them  that  the  consideration  for  the  conveyance  was  the  market 
value,  without  giving  to  the  opposite  party  the  benefit  of 
cross-examination  to  show  that  one  or  both  were  mistaken. 
If  some  evidence  of  value,  then  prima  facie  a  case  may  be 
made  out,  so  far  as  the  question  of  damages  is  concerned,  by 
proof  of  a  single  sale,  and  thus  the  agreement  of  the  parties, 
which  may  have  been  the  result  of  necessity  or  caprice,  would 
be  evidence  of  the  market  value  of  land  similarly  situated, 
and  become  a  standard  by  which  to  measure  the  value  of  land 
in  controversy.  This  would  lead  to  an  attempt  by  the  oppos- 
ing party  to  show,  first,  the  dissimilarity  of  the  two  parcels 
of  land,  and  second,  the  circumstances  surrounding  the  parties 
which  induced  the  conveyance;  such  as  a  sale  by  one  in  dan- 
ger of  insolvency,  in  order  to  realize  money  to  support  his 
business,  or  a  sale  in  any  other  emergency  which  forbids  a 
grantor  to  wait  a  reasonable  time  for  the  public  to  be  informed 
of  the  fact  that  his  property  is  on  the  market ;  or,  on  the 
other  hand,  that  the  price  paid  was  excessive  and  occasioned 
by  the  fact  that  the  grantee  was  not  a  resident  of  the  locality 
nor  acquainted  with  real  values,  and  was  thus  readily  induced 
to  pay  a  sum  far  exceeding  the  market  value.  Thus  each 
transaction  in  real  estate  claimed  to  be  similarly  situated 
might  present  two  side  issues,  which  could  be  made  the  sub- 

1  East  Pa.  R.  Co.  v.  Hlester,  40  Pa.  clair  E.  Co.  v.  Benson,  36  N.  J.  I* 

St   53 ;  Pennsylvania  R.   R,   Co.   v.  557 ;  Selma,  etc.  R.  Co.  v.  Keith,  53 

Bonnell,  81  id.  414;  Pennsylvania  8.  Ga.  178. 
V.  E.  Co.  V.  Zeiner,  124  id.  560 ;  Moilt- 
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ject  of  a  vigorous  contention  as  to  the  main  issue,  and,  if  the 
transactions  were  numerous,  it  would  result  in  unduly  pro- 
longing the  trial  and  unnecessarily  confusing  the  issues,  with 
the  added  disadvantage  of  rendering  preparation  for  trial 
diflScult.  Thus,  in  Huntington  v.  Attrill'  the  defendants  at- 
tempted to  prove  the  value  of  certain  seaside  property  by 
showing  the  value  of  other  property  of  the  same  general  char- 
acter situated  near  the  property  in  dispute,  and  the  court 
said :  "  It  may  be  that  such  evidence  would  have  furnished 
some  guide  for  an  estimate  of  the  value  of  the  property,  but 
might  not.  Such  evidence  would  present  collateral  issues 
which  might,  and  very  likely  would,  involve  a  variety  of  con- 
siderations having  relation  to  similarity  or  difference,  and  to 
advantages  and  disadvantages  of  the  different  properties  in 
numerous  respects  as  compared  with  that  in  question.  It  is 
quite  well  settled  that  evidence  of  that  character  is  notad- 
missible  upon  the  question  of  the  value  of  property  in  con- 
troversy." 

The  question  was  not  necessarily  before  the  court  in  People 
ex  rel.  Mayer  v.  McCarthy,^  but  Euger,  C.  J.,  referring  to  the 
question  whether  the  price  paid  on  sales  of  real  property 
between  individuals  is  admissible  as  evidence  of  value,  said : 
"  "We  think  it  quite  clear,  however,  that  such  price  is  not  in 
any  view  competent  evidence  of  value."  In  Blanchard  v. 
N.  J.  Steamboat  Co.'  the  defendant  attempted  to  show  the 
value  of  a  sunken  steamboat  by  proving  the  value  of  other 
steamboats  with  which  she  could  be  compared,  and  it  was 
held  that  the  evidence  was  not  competent.  It  seems  that  the 
value  of  property  which  depends  upon  the  presence  or  absence 
of  inherent  qualities  not  necessarily  present  or  absent  in  other 
and  similar  property  cannot  be  proved  by  showing  the  price 
paid  for  such  other  and  similar  property.  The  value  of  prop- 
erty having  a  recognized  market  value,  such  as  No.  1  wheat, 
and  corn,  may  of  course  be  proven  by  showing  the  market, 
prices ;  but  the  value  of  property  which  is  dependent  upon 
locality,  adaptability  for  a  particular  use,  as  well  as  the  use  of 
property  immediately  adjoining,  may  not  be  shown  by  evi- 

1118  N.  Y.   365;   29  N.  Y.   State       2  103N.  Y.  630;  3  N,  Y.  State  Rep. 
Rep.  5.  566. 

3  59  N.  Y.  392. 
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deuce  of  the  price  paid  for  similar  property.  Even  under  the 
Massachusetts  rule,  a  reversal  would  not  be  justified  because 
of  the  extent  of  the  discretion  vested  in  the  judge  or  officer 
presiding  at  the  trial  to  determine  whether  such  evidence  is 
admissible,  depending,  of  course,  on  various  elements,  such  as 
the  nearness  or  remoteness  of  the  time  of  sale ;  whether  the 
premises  are  far  separated ;  the  condition  of  the  property 
about  the  parcel  sold,  and  the  use  made  of  it,  which  may  have 
operated  to  enhance  or  diminish  its  selling  value ;  the  similar- 
ity of  the  property,  not  only  as  to  description,  but  as  to  its 
availability  for  use.'  In  Matter  of  Thompson  ^  it  was  held 
that  the  value  of  property,  such  as  a  water-power,  which  is 
dependent  upon  locality,  adaptability  for  a  particular  use,  as 
well  as  the  use  of  property  immediately  adjoining,  may  not  be 
shown  by  evidence  of  the  price  paid  for  similar  property.  In 
E"ew  Jersey  it  is  held  that  evidence  of  the  sales  of  other  land 
in  the  neighborhood  is  competent  on  an  inquiry  as  to  the  value 
of  land,  only  when  there  is  substantial  similarity  between  the 
properties.'     The  same  rule  prevails  in  Washington.* 

§  9.  Sum  inserted  In  deed  no  evidence  of  value  of  laud. — 
The  sum  inserted  in  a  deed,  when  not  authenticated  in  such  a 
manner  as  to  make  it  evidence  of  the  actual  consideration,  is 
not  evidence  of  the  value  of  the  property,  even  if  the  price  paid 
on  sales  of  real  estate  between  individuals  should  be  deemed 
admissible  at  all  as  evidence  of  value.  Such  sum  is  not  in  any 
view  competent  evidence  of  value.*  JSfo  rule  of  law  requires 
the  true  consideration  paid  upon  a  transfer  of  land  to  be  in- 
serted in  conveyances  of  real  estate,  and  it  is  within  the  com- 
mon knowledge  of  all  conveyancers  that  the  amount  stated 
therein  is  often  determined  by  fanciful,  capricious  and  arbi- 
trary considerations,  which  render  it  utterly  unreliable  as  evi- 
dence of  value.  It  is  frequently  depressed  by  forced  and  un- 
natural sales,  and  as  often  enhanced  by  fictitious  values  placed 
upon  property  transferred  in  exchange,  or  deeded  in  settle- 
ment of  disputed  claims,  or  given  from  consideration  of  affec- 

1  Chandler  v.  Jamaica  Pond  Aque-  '  Laing  v.  United  N.  Y.  E.  &  0.  Co., 

duct  Corp.,  123  Mass.  305;  Gardner  54  N.  J.  L.  576. 

V.  Brookline,  127  id.  358-363.  <  Seattle  &  M.  E.  Co.  v.  Gilchrist,  4 

2 127  N.  Y.  463 ;  40  N.  Y.  State  Eep.  Wash;  509. 

200.  BBouvier's  Inst  1224. 
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tion,  liberalitj'-  and  duty,  and  is  at  the  best  but  the  opinions  of 
the  grantors  and  grantees  of  its  value,  or  a  declaration  of  the 
value  placed  by  them  upon  the  property.  Such  prices  have 
usually  been  held  inadmissible  as  evidence  of  value  in  actions 
relating  to  property,  for  the  reason  that  they  are  liable  to  be 
influenced  by  too  many  causes,  aside  from  the  actual  value,  to 
be  regarded  as  competent  evidence  of  that  fact. 

§  10.  Where  there  is  no  market  value. —  If  the  property 
is  of  such  a  character  as  to  have  no  market  value,  then  other 
proof  tending  to  show  the  value  at  the  proper  time  and  place 
must  of  necessity  be  resorted  to.  ITothing  in  conflict  with  these 
views  appears  to  have  been  decided  in  Beach  v.  Earitan  & 
D.  B.  E.  Co.^  In  that  case  the  action  was  to  recover  the  value 
of  a  barge,  and  it  was  said  to  be  erroneous  to  allow  proof  of  the 
price  paid  for  the  barge  six  years  before  the  time  at  which  her 
value  was  to  be  estimated  for  the  purpose  of  the  trial.  There 
does  not  appear  to  have  been  any  diificulty  to  prove  the  mar- 
ket value  of  the  barge  at  the  time  she  was  converted  by  the 
defendant,  and  it  does  not  appear  that  there  was  any  neces- 
sity to  resort  to  the  price  paid. 

§  11.  Workj  service,  damages. —  The  price  agreed  upon  for 
work  and  labor  done  under  a  contract  is  admissible  as  evidence 
of  the  value  of  the  services  rendered  in  an  action  therefor 
brought  after  the  contract  is  abandoned.^  So  evidence  of  the 
value  of  the  service  is  admissible  where  the  evidence  is  con- 
flicting as  to  whether  the  minds  of  the  parties  ever  met  upon 
the  amount  of  compensation.'  Evidence  of  the  value  of  the 
services  of  one  for  whose  wrongful  death  suit  is  brought,  in 
the  various  occupations  in  which  he  has  been  engaged,  is  com- 
petent and  relevant  in  estimating  the  value  of  his  life.*  In  an 
action  for  personal  injuries,  evidence  of  the  reasonable  price 
of  the  services  of  a  nurse  is  admissible,  where  plaintiff  has  been 
so  disabled  that  he  is  unable  to  care  for  himself.' 


1 37  N.  Y.  457.  *  Christian  v.  Columbus  &  P.  E. 

2  Roberts  v.  Demens  Wood  Work-  Co.,  90  Ga.  134 

ing  Co.,  Ill  N.  0.  433.  5 Turner  v.  Boston  &  M.  E.  Ca,  158 

3  Constable  v.  Lef ever,  66  Hun,  638 ;  Mass.  361. 
49  N.  Y.  State  Rep.  394;  Saunders  v. 
Gallagher  (Minn.),  55  N.  W.  Rep.  600. 
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§  12.  Proof  of  value  in  action  on  special  contract. — 

"Where  one  party  to  an  action  to  recover  the  value  of  services 
or  of  property  sets  up  a  special  agreement  as  to  the  price  or 
value,  which  is  controverted  by  the  other  party,  who  also  al- 
leges a  special  agreement,  it  is  proper  for  either  party  to  prove 
the  value  of  the  services  or  of  the  property,  as  bearing  upon 
the  issue  between  them,  and  the  probability  that  the  one  or 
the  other  agreement  was  made.'  Thus,  where  a  plaintiff  in  an 
action  to  recover  for  services  rendered  claims  that  the  defend- 
ant made  a  special  agreement  to  pay  him  a  certain  amount 
for  such  services,  the  defendant  denying  such  agreement  not 
only  has  the  right  to  give  evidence  directly  disproving  it  and 
contradicting  the  plaintiff's  evidence  in  reference  thereto,  but 
ho  has  the  right  also  to  give  evidence  showing  that  it  is  ex- 
tremely improbable  that  such  a  contract  was  made ;  and  if  he 
can  show  that  the  price  claimed  by  the  plaintiff  is  vastly  dis- 
proportionate to  the  value  of  the  services,  it  has  a  tendency  to 
impair  the  force  of  the  plaintiff's  evidence  and  the  weight 
which  it  would  otherwise  receive.^ 

§  13.  Benefits  to  premises. —  In  an  action  to  restrain  the 
operation  of  an  elevated  road  in  a  highway  in  front  of  abutting 
premises  and  for  part  damages,  evidence  of  benefits  to  the 
premises  from  the  presence  of  such  road  is  material  and  ad- 
missible.' 

II.    PEOUNIA.ET   CONDITION,    ETC. 

§  14.  In  general. —  The  wealth  of  a  defendant  in  an  action 
for  slander  by  imputing  unchastity  to  a  female  has  no  relation 
to  the  injury  suffered  by  the  plaintiff,  and  cannot  be  shown  in 
aggravation  of  damages  in  the  courts  of  New  York.*  But 
evidence  that  the  plaintiff  had  a  family  of  young  children  is 

1  Cornell  v.  Markham,  19  Hun,  375 ;  s  O'Dell  v.  Metropolitan  EI.  R  Co., 
Cornish  .v.  Graff,  36  id.  160 ;  Knalla-  53  N.  Y.  State  Rep.  7.  But  see 
kan  V.  Beck,  47  id.  117 ;  13  N.  Y.  State  Lazerous  v.  Metropolitan  EL  R  Co., 
Rep.  385 ;   Sturgis  v.  Hendricks,  51  53  id.  81 ;  69  Hun,  190. ' 

N.  Y.  635 ;  Kavanaugh  v.  Wilson,  70  *  Enos  v.  Enos,  185  N.  Y.  609 ;  48 

id.  177.  N.  Y.  State  Rep.  393;  Roach  v.  Cald- 

2  Barney  v.  Fuller  et  al.,  133  N.  Y.  beck,  64  Vt  593. 
605 ;  44  N.  Y.  State  Rep.  903. 
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admissible  on  the  question  of  damages;  and  evidence  of  the 
pecuniary  condition  of  the  plaintiff  in  an  action  for  a  personal 
tort  is  admissible  when  there  is  oppression  or  malice  justify- 
ing exemplary  or  punitive  damages;'  and  for  like  reasons  the 
number  &.ndi' status  of  the  plaintiff's  family  may  be  shown.^  So 
in  an  action  for  slander,  evidence  of  defendant's  business 
standing  and  position  is  admissible  on  the  question  of  the 
weight  of  the  charge  coming  from  him.' 

§  15.  Breach  of  promise  of  marriage  —  Keputation  of  de- 
fendant's wealth. —  Evidence  of  defendant's  general  reputa- 
tion as  to  wealth  at  the  time  of  an  alleged  agreement  of 
marriage  is  admissible  upon  the  trial  of  an  action  for  breach 
of  promise  to  marry.  Such  evidence,  on  first  consideration, 
seems  to  conflict  with  the  general  rule  that  in  actions  for  a 
breach  of  contract  evidence  as  to  defendant's  wealth  is  inad- 
missible. And  this  rule  of  exclusion  as  to  such  evidence  has 
been  also  applied  to  cases  where  damages  are  sought  to  be 
recovered  for  seduction,  or  for  criminal  conversation.  Thus, 
in  Dean  v.  "Wycoff,*  the  court  say :  "  The  jury  should  not  be 
allowed  to  go  beyond  the  issue  between  the  parties  litigating, 
and,  after  indemnifying  the  plaintiff  for  the  injury  sustained 
by  him,  proceed,  as  conservators  of  the  public  morals,  to  punish 
the  defendant  in  a  private  action  for  an  offense  against  society. 
The  principle  underlying  the  exclusion  of  this  kind  of  evi- 
dence in  the  latter  class  of  cases  is  that  vindictive  or  punitive 
damages  would  be  improper,  as  the  recovery  in  them  should 
be  confined  to  what  the  jury  deem  to  be  a  sufficient  compen- 
sation for  the  injury  sustained  by  the  plaintiff.  But  an  action 
for  breach  of  promise  of  marriage  constitutes  an  exception  to 
that  general  rule  upon  the  subject  of  damages  for  violation  of 
contract  obligations  which  has  been  assented  to  by  the  judges 
of  the  courts  of  this  country  and  England.  It  is  apparent 
that  in  such  an  action  there  can  be  no  hard-and-fast  rule  of 
damages,  and  that  they  must  be  left  to  the  discretion  of  the 
jury.     Of  course,  that  discretion  is  not  so  absolute  as  to  be 

1  Beck  V.  Douell,  111  Mo.  506.  '  Ellis  v.  Whitehead,  95  Mich.  105. 

aKellebrew  v.   Carlisle    (Ala.),   13       <3SeId.  191, 
S.  Eep.  167;  Christian  v.  Columbus 
&  R.  R.  Co.,  90  Ga.  121 
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independent  of  a  consideration  of  the  evidence.  That  the 
amount  of  the  suitor's  pecuniary  means  is  a  factor  of  some 
importance  in  the  case  of  a  demand  of  marriage  cannot  fairly 
be  denied.  The  jury  should  be  made  aware  of  all  the  circum- 
stances which  he  supposed  to  have  presented  themselves  to 
the  mind  of  the  plaintiff  when  asked  to  change  her  position 
by  a  marriage.  The  wealth  and  the  reputation  for  wealth  of 
a  man  are  mattprs  which,  as  this  world  is  constituted,  often 
aid  in  determining  his  social  position.' 

III.    LIBEL BEPETITIOIT. 

§  16.  In  general. —  A  plaintiff  in  an  action  for  libel  or 
slander  may  prove  a  repetition  by  the  defendant,  before  the 
commencement  of  the  action,  of  the  slander  charged  in  the 
complaint,  as  bearing  upon  the  degree  of  malice  which  act- 
uated him  in  speaking  the  words  laid.  It  is  not  necessary  that 
the  words  are  the  same,  nor  substantially  the  same,  as  those 
laid  in  the  complaint,  if  they  are  of  the  same  import.  The 
words  laid  in  the  complaint  must  be  proved  in  substance,  and 
different  words,  although  imputing  the  same  charge,  but  in  en- 
tirely different  language,  will  not  support  the  complaint.  But 
where  the  object  of  proving  other  words  is  to  show  the  mali- 
cious intent  of  the  defendant  in  speaking  the  words  laid,  then, 
provided  they  impute  the  same  and  not  a  different  charge,  or 
a  charge  of  a  different  nature,  they  are  competent.  If  the 
words  are  a  repetition  of  the  same  calumny,  the  particular 
form  of  words  in  which  the  repetition  is  clothed  is  immaterial. 
The  proof  of  such  words  would  bar  another  action  by  the 
plaintiff  fdunded  thereon,  to  the  same  extent  as  if  the  words 
were  identical.^  "Words  proved  as  repetitions  of  the  slander 
charged  are  not  independent  ground  of  action  in  the  case  and 
no  recovery  can  be  had  for  uttering  them.'  In  an  action  for 
slander  in  imputing  unchastity  to  a  female,  a  repetition  of  the 
imputation  in  other  words  than  those  laid  in  the  complaint 

1  Mayne  on  Damages  (Wood's  ed.),  ^Root  v.  Lowndes,  6  Hill,  518. 

§677;  Kniffen  v.  MoConnell,  BO  N.  SEnos  v.  Enos,  135  N,  Y.  609;  48 

y.  289 ;  Chellis  v.  Cieaf  man,  135  N.  N.  Y.  State  Rep.  392; 
Y.  314;  35  N.  Y.  State  Rep.  20. 
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may  be  proved  as  bearing  upon  the  defendant's  malice,  but  not 
to  sustain  the  action.'  So  in  an  action  for  libel,  by  imputing 
unohastity  to  a  woman,  testimony  of  insulting  letters  and  un- 
timely calls  from  men  received  by  the  plaintiff  is  competent 
as  shovying  how  the  publication  was  understood. 

§  17.  Repetition  of  libel  aftei*  action  commenced. —  In  an 
action  for  libel,  evidence  of  the  repetition  of  the  libel,  or  pub- 
lication of  other  libelous  matter  after  the  commencement  of 
the  action,  is  inadmissible  for  any  purpose.^ 

lEnos  V.  Enos,  135  N.  Y.  609;  48  2Eccles  v.  Rodam,  57  N.  Y.  State 
N.  Y.  State  Rep.  393.  .  Eep.  657. 
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I.    EXAMINATION   IN   CHIEF. 

§  1.  Leading  questions  not  allowed  when.  —  It  being  sup- 
posed that  a  witness  called  by  a  party  is  interested  in  favor 
of  the  party,  it  is  a  rule  that  upon  his  examination  in  chief 
leading  questions  shall  not  be  put  to  him.  It  is  necessary  to 
a  certain  extent  to  lead  the  mind  of  the  witness  to  the  subject 
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of  the  inquiry,'  as  where  there  is  difHculty  or  impossibility  of 
obtaining  the  object  for  whibh  the  witness  is  called,  and  where 
a  witness,  examined  in  chief,  by  his  conduct  in  the  box  shows 
himself  decidedly  adverse  to  the  party  calling  him,  it  is  in  the 
discretion  of  the  judge  to  allow  him  to  be  examined  as  if  he 
were  on  cross-examination ;  ^  and  where  he  stands  in  a  situa- 
tion which,  of  necessity,  makes  him  adverse  to  the  party  call- 
ing, the  party  may  as  a  matter  of  right  cross-examine  him. 
Somewhat  similar  to  this  is  the  question  whether,  where  a 
witness  called  for  one  party  is  afterwards  called  by  the  other, 
the  latter  party  may  give  his  examination  the  form  of  a  cross- 
examination.  It  has  been  held  that  where  a  witness  has 
been  originally  examined  as  the  witness  of  one  party,  the 
privilege  of  the  other  to  cross-examine  remains  through  every 
stage  of  the  case.' 

§  2.  Cross-examination. —  Upon  cross-examination  the  wit- 
ness cannot  be  asked  leading  questions  in  respect  to  new 
matter ;  *  and  here  I  take  occasion  in  broad  terms  to  dissent 
from  the  doctrine  broached  in  Phillips'  Law  of  Evidence,  that 
a  witness  actually  sworn,  though  not  examined  by  the  party 
who  called  him,  is  subject  to  cross-examination  by  the  adverse 
party,  and  that  the  right  to  cross-examine  is  continued  through 
all  the  subsequent  stages  of  the  cause,  so  that  the  adverse 
party  may  call  the  same  witness  to  prove  his  case  and  for  that 
purpose  ask  him  leading  questions.  The  defendant  cannot 
cross-examine  the  plaintiff's  witness  to  matters  entirely  new 
in  order  to  introduce  his  defense  untrammeled  by  the  rules 
of  direct  examination.^  And  when  a  witness  is  called  to  state 
a  particular  fact,  it  is  improper  to  lead  him  to  a  full  statement 
of  the  defendant's  case,  which  is  not  yet  open  to  the  court  and 
jury;  for  the  party  has  no  right  to  cross-examine  any  wit- 
ness except  as  to  facts  and  circumstances  connected  with  the 
matters  stated  in  his  direct  examination.  If  he  wishes  to  ex- 
amine him  on  other  matters,  he  must  do  so  by  making  the 
witness  his  own,  and  calling  him  as  such  in  the  subsequent 

1  Nicholl  V.  Douding,  1  Stark.  81 ;  *  Harrison  v.  Rowan,  3  Wash.  C.  C. 
Accerro  v.  Petroni,  id.  100.  580. 

2  Murfey's  Cage,  A.  C.  &  P.  297.  » Coster  v.  Babington,  2  Watts  & 
^Dickerson  v.  Shee,  4  Esp.   67;  1    Serg.  505;  Outmaker  v.  Buckley,  16 

Stark.  Ev.  162.  Serg  &  Eawle,  77. 
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progress  of  the  cause.^  But  the  interest  which  a  witness  has 
in  the  subject  of  the  controversy  is  a  material  inquiry,  as  it 
bears  upou  the  question  of  credibility;  and  the  fact  may  be 
shown  upon  cross-examination,  and,  if  denied,  admissions  or 
declarations  out  of  court  showing  interest  may  be  proved. 
The  relations  which  the  witness  bears  to  the  case  are  so  far 
relevant  to  the  issue  as  to  admit  proof  of  contradictory  state- 
ments by  way  of  impeachment  when  the  proper  foundation 
is  laid.^ 

§  3.  As  to  previous  statements  in  writing. —  It  was  set- 
tled in  the  Queen's  Case'  that  when,  upon  cross-examination, 
a  witness  is  asked  whether  or  not  he  has  made  any  previous 
statements,  the  opposing  party  may  interfere  and  ask  whether 
the  representation  referred  to  was  in  writing  or  verbal.  If  it 
appear  to  be  in  writing,  then  the  writing  itself  must,  if  possi- 
ble, be  produced  in  order  to  show  its  contents,  and  they  can- 
not be  got  from  the  witness  under  cross-examination.  But  if 
for  any  valid  reason  the  writing  cannot  be  produced,  then  the 
usual  principles  on  which  secondary  evidence  is  admissible 
will  apply,  and  the  contents  of  the  document  may  be  proved 
by  the  admission  of  the  witness.  And  a  witness  under  cross- 
examination  may  not  be  questioned  as  to  previous  statements 
made  by  him  in  writing,  or  reduced  into  writing,  relative  to 
the  subject-matter  of  the  cause,  without  such  writing  being 
shown  to  him,  or  its  non-production  satisfactorily  accounted 
for,  and  notice  being  given  him  of  its  contents.* 

§  i.  Re-examination. —  A  re-examination,  which  is  allowed 
only  for  the  purpose  of  explaining  facts  which  may  come 
out  on  cross-examination,  must  of  course  be  confined  to  the 
subject-matter  of  the  cross-examination.^  The  re-examination 
of  a  witness  is  not  to  extend  to  any  new  matter  unconnected 
with  the  cross-examination,  and  which  might  have  been  in- 
quired into  on  the  examination  in  chief.  If  new  matter  is 
wanted,  the  usual  course  is  to  ask  the  judge  to  make  the  in- 

1  Philadelphia  &  T.  R  Co.  v.  Stimp-  *  Callahan  v.  Shaw,  84  Iowa,  441 ; 
son,  14  Pet  448 ;  Farmers'  Bank  v.  Oafney  v.  People,  50  N.  Y.  416 ;  New- 
Stroheoker,  9  Watts,  183.  comb  v.  Griswold,  24  N.  Y.  State  Rep. 

2  Matter  of  Snelling,  49  N.  Y,  State  298. 

Rep.  695.  6 1  Stark.  Ev.  179. 

32B.  &B.  292  (6E.C.  L.X 
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quiry.  In  such  cases  he  will  exercise  his  discretion  and  deter- 
mine how  the  inquiry,  if  necessary,  may  be  most  conveniently 
made,  whether  by  himself  or  by  the  counsel.'  I  think  the 
counsel  has  a  right  on  re-examination  to  ask  all  questions 
which  may  be  proper  to  draw  out  an  explanation  of  the  sense 
and  meaning  of  the  expressions  used  by  the^  witness  on  cross- 
examination  if  they  be  themselves  doubtful,  and  also  of  the 
motive  by  which  the  witness  was  induced  to  use  those  expres- 
sions ;  but  he  has  no  right  to  go  farther  and  introduce  matter 
new  in  itself  and  not  suited  to  the  purpose  of  explaining 
either  the  expressions  or  motives  of  the  witness.  I  distin- 
guish between,  a  conversation  which  a  witness  may  have  had 
with  a  party  to  a  suit,  whether  criminal  or  civil,  and  a  con- 
versation with  a  third  person.  The  conversations  of  a  party 
to  a  suit,  relative  to  the  subject-matter  of  the  suit,  are  in 
themselves  evidence  against  him  in  the  suit ;  and  if  a  counsel 
chooses  to  ask  a  witness  as  to  anything  which  may  have  been 
said  by  an  adverse  party,  the  counsel  for  that  party  has  a 
right  to  lay  before  the  court  all  that  was  said  by  his  client  in 
the  same  conversation;  not  only  so  much  as  may  explain  or 
qualify  the  matter  introduced  by  the  previous  examination, 
but  even  matter  not  properly  connected  with  the  part  intro- 
duced upon  the  previous  examination,  provided  only  that  it 
relate  to  the  subject-matter  of  the  suit. 

§  5.  Limit  of  extent  as  to  whole  conversation. —  There  is 
a  limit  to  the  extent  to  which  a  party  may  go  in  calling  out 
what  was  said  by  and  to  him  in  a  conversation,  parts  of  which 
the  other  party  has  proven.^  In  the  case  last  cited  the  rule  for 
that  limit  is  adopted  and  followed  which  is  laid  down  in  Prince 
V.  Samo.'  The  rule  is  this :  that  when  part  of  a  conversation 
has  been  given  in  evidence,  any  other  or  further  part  of  that 
conversation  may  be  given  in  evidence  in  reply  which  would 
in  any  way  qualify  or  explain  the  part  first  given.  In  the 
case  last  cited  the  rule  is  applied  only  to  the  declarations  of  a 
party  to  the  action ;  and  so  far  it  is  approved  in  Garey  v. 
Mcholson.*  But  the  rule  extends  to  the  conversation  of  other 
parties.^ 

1 1  Phil.  Ev.  840.  *  24  "Wend.  350. 

2  Rouse  V.  Whited,  25  N.  Y.  170.  »  Platner  v.  Platner,  78  N.  Y.  90. 

3  7Ad.  &E1L637. 
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§  6.  Whole  writing  —  Limit  of  rule  as  to. —  The  rule  is 
that  a  party  in  whose  behalf  portions  of  a  writing  or  the  rec- 
ord of  legal  proceedings  are  admissible  need  not  introduce  the 
whole  record.  It  is  foi;  the  other  party  to  introduce  such 
other  parts  as  relate  to  the  same  subject ; '  and  a  portion  of  a 
letter  between  parties,  though  not  relating  to  the  same  sub- 
ject as  the  portion  introduced  by  the  adverse  party,  may  be 
introduced  by  the  writer  when  of  a  nature  to  elicit  a  reply, 
and  none  was  raade.^  So  the  introduction  in  evidence  by  one 
party  of  the  findings  in  another  suit  between  them  renders 
admissible  the  other  findings  in  such  suit  in  behalf  of  the  other 
party.' 

§  7.  Papers  made  at  different  times. —  An  instrument  of- 
fered to  establish  a  defeasance  entered  into  subsequently  to  a 
deed,  and  not  in  pursuance  of  the  original  agreement  made  at 
or  before  its  execution  and  delivery,  cannot  be  read  with  the 
deed.  But  it  is  not  essential  that  they  should  have  been  re- 
duced to  writing  at  the  same  time,  or  bear  the  same  date.*  It 
is  sufficient  if  they  constitute  part  of  the  same  transaction. 
While  the  recording  of  a  deed  raises  the  presumption  that  it 
had  been  delivered  at  or  before  the  time  that  it  was  put  on  rec- 
ord, it  is  not  conclusive,  and  may  be  overborne  by  evidence 
that  it  had  not  been  delivered,  and  was  not  until  a  later  period.' 

n.    OBJECTIONS    TO    EVIDENCE. 

§  8.  In  general. —  Mr.  Austin  Abbott  says  that  "  The  ex- 
perience of  the  bar  shows  that  in  judicial  investigation  it  is 
just  as  important  to  have  the  right  kind  of  light,  and  from 
the  right  quarter,  and  to  exclude  all  others,  as  in  microscopic 
investigations.  The  best  light  from  the  best  quarter  is  the 
condition  for  securing  both  truth  and  clearness  of  truth ;  hence 
a  considerable  part  of  the  rules  of  evidence  consists  of  dis-. 
criminating  against  kinds  of  evidence  unfit  to  be  laid  before 

1  King  V.  state,  91  Tena.  617 ;  Priest  484 ;  Medlin  v.  Wilkins,  1  Tex.  Cr. 
V.  Glenn,  51  Fed.  Rep.  400.  App.  465. 

2  Fleischmann  v.  Toplits,  134  N.  Y.  *  Harrison  v.  Trustees,  etc.,  13  Mass. 
349;  47  N.  Y.  State  Rep.  893;  46  Alb.  456;  Lund  v.  Lund,  1  N.  H.  39;  2 
L.  J.  470.  Wash.  R  P.  (5th  ed.)  56. 

3  Sheahan  v.  National  Steamship  s  Kraemer  v.  Adelsberger  et  al,  123 
Co.,  66  Hun,  48 ;  49  N.  Y.  State  Rep.  N.  Y.  467 ;  34  N.  Y.  State  Rep.  34 
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a  jury,  wbo  are  sworn  to  decide  according  td  the  evidence  laid 
before  tliem.  Another  part  of  the  rules  of  evidence  consists 
of  exceptions  to  those  exclusory  rules  which  experience  has 
found  may  safely  be  allowed."  Judges  sitting  at  trial  court 
with  a  jury  are  not  allowed  to  become  enlisted  in  calling  out 
evidence  on  either  side;  but,  with  the  slight  exception  of 
calling  out  explanations,  they  are  confined  to  listening  to  the 
controversy  as  presented  by  the  parties  on  each  side.  If 
the  judge  assumes  to  determine  a  question  of  credibility  or 
weight  he  usurps  the  function  of  the  jury,  and  the  verdict 
will  not  stand.  If  the  judge  leaves  it  to  the  jury  to  deter- 
mine a  question  of  competencj',  he  is  abdicating  his  power, 
and  the  verdict  will  not  stand.  To  state  the  distinction  more 
closely,  the  judge  decides  all  questions  of  law,  except  libel  or 
no  libel  in  a  criminal  prosecution,  lie  also  decides  all  ques- 
tions of  competency  and  regularity  in  the  reception  of  evi' 
dence,  and  all  questions  of  fact  incidental  thereto,  and  finally 
he  decides  whether  the  evidence  is  such  as  to  make  a  question 
of  fact  suitable  for  the  jur}'.  During  the  reception  of  evi- 
dence at  a  trial  the  function  of  the  judge  in  respect  to  the 
evidence  is  simply  to  decide  this  question,  viz. :  Is  this  evidence 
now  offered  fit  to  be  laid  before  the  jury?  This  question, 
whether  offered  evidence  should  be  received,  has  two  aspects, 
viz. :  Do  the  pleadings  lay  a  foundation  for  it;  that  is  to  say,  is 
the  fact  which  it  is  proposed  to  prove  relevant  to  the  contro- 
versy the  court  is  to  try,  or  is  the  mode  in  which  it  is  pro- 
posed to  prove  the  fact  a  legal  mode.  Neither  of  these  words, 
"  admissible,"  "  relevant,"  or  "  competent,"  is  usually  sufficient 
in  stating  an  objection  to  evidence ;  but  the  objection  must 
usually  be  so  expressed  as  to  indicate  the  particular  ground 
on  which  the  objector  deems  that  the  evidence  offered  is-  in- . 
admissible,  irrelevant  or  incompetent.  Where  a  preliminary 
question  —  as  where  alleged  partners  are  sued  and  the  partner- 
ship is  denied,  and  it  is  proposed  to  give  in  evidence  against  both 
a  declaration  or  admission  made  by  one  of  the  alleged  firm  ^— 
is  identical  with  one  of  the  questions  at  issue  which  the  jury 
will  have  to  decide  in  reaching  a  verdict,  the  pi'oper  practice 
is  for,  the  judge  to  take  the  evidence  and  submit  it  to  the 
jury  with  proper  instructions.  He  only  decides  whether  evi- 
dence enough  to  justify  the  jury  in  deciding  'whether  a  part- 
33 
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nership  exists  has  been  given,  and  if  so  ho  receives  the  evidence 
provisionally,  to  be  acted  upon  or  not  by  the  jury,  according 
to  their  decision  of  the  question  on  which  its  competency  de- 
pends. 

§  9.  When  general  objection  sufficient. —  A  general  objec- 
tion to  the  admissibility  of  a  fact  in  evidence  is  sufficient  in  case 
the  fact  offered  is  wholly  incompetent  and  its  incompetency 
cannot  be  obviated  by  other  evidence.  When  the  mode  by 
which  the  fact  is  offered  to  be  established  is  prima  facie  incom- 
petent under  the  general  rules  of  evidence,  and  attention  is 
called  by  an  objection  to  the  reason  why  the  mode  is  illegal,  it 
is  sufficient.'  When,  expert  evidence  is  offered  where  expert 
evidence  is  not  competent,  the  objection  should  be  made  that 
the  question  is  "  not  within  the  competency  of  the  witness 
and  is  not  within  the  competency  of  any  witness,"  or  that 
"the  question  is  not  Avithin  the  competency  of  this  expert  or 
any  expert,"  or  that  it  is  hypothetical,  speculative  and  incom- 
petent.^ While  it  seems  that  a  witness  is  incompetent  to 
testify  as  to  what  would  be  the  value  wf  property  if  certain 
things  did  not  exist,  in  order  to  make  such  witness  incompe- 
tent to  so  testify  it  must  be  specifically  objected  that  the 
opinion  of  the  witness  is  inadmissible  on  the  subject.  Such 
evidence  should  not  be  excluded  on  the  ground  that  it  is  im- 
material or  incompetent,  or  that  the  question  is  hypothetical. 
But  in  such  case  an  objection  that  it  is  speculative  and  not 
the  proper  method  of  proving  damages  is  sufficient.'  The 
proper  objection  would  be  that  the  question  c^lls  for  what 
the  judge  is  to  determine  on  the  other  testimony.* 

§  10.  When  the  objection  mnst  assign  the  particular 
gronnd. —  An  objection  to  a  question  which  fails  to  assign 
any  ground  for  the  exclusion  of  the  testimony  called  for  is 
not  good,  unless  the  question  is  whollj'-  improper  or  the  testi- 
mony it  calls  for  wholly  inadmissible.     The  reason  for  the 

iLahey  V.  Oltman  &  Co.,  73  Hun,  59  N.  Y.  State  Rep.  38;  Hunter  v. 

61 ;  56  N.  Y.  State  Rep.  108.  Manhattan  R  R  Co.,  141  N.  Y.  281. 

3  Jeflerson    v.   New  York    El.   R  *■  Roosevelt  v.  New  York  El.  R  Co., 

Co.,  132  N.  Y.  483;  44  N.  Y.  State  57  N.  Y.  Super.  Ct   438;    29  N.  Y. 

Rep.  629.  State  Rep.  266 ;  MoGean  v.  Manhat- 

3  Pratt  V.  N.  Y.  0.  &  H.  R  R  Co.,  tan  R  Co.,  117  N.  Y.  219 ;  27  N.  Y. 

State  Rep.  338 
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rule  is  that,  if  the  ground  had  been  stated,  the  form  of  the 
question  might  have  been  changed,  or  the  counsel  might  have 
conceded  the  incompetency  of  the  evidence  and  have  with- 
drawn the  question.'  The  ofHce  of  an  objection  is  to  stop  an 
answer,  but  the  remedy,  if  an  improper  answer  is  given,  is  by 
a  motion  to  strilce  out,  or  by  a  request  for  instructions  to  the 
jury  that  they  disregard  it. 

§  11.  One  objection  to  same  class  of  evidence  sufficient. — 
When  upon  a  trial  an  objection  has  once  been  distinctly  made 
and  overruled,  it  need  not  be  repeated  to  the  same  i  class  of 
evidence.  I  The  rule  in  such  cases  has  been  laid  down  and 
should  be  observed  in  the  further  progress  of  the  trial,  with- 
out further  vexing  the  court  with  useless  objections  and  ex- 
ceptions. ISTothing  is  waived  by  conforming  to  the  rule  laid 
down  in  Dilleber  v.  Home  Life  Ins.  Co.^  Where  a  general 
objection  to  proof  offered  is  sustained,  error  will  not  lie  if  any 
true  ground  of  objection  exists.  But  if  the  proof  is  objectior^- 
able  simply  upon  a  ground  which  might  be  obviated,  if  speci- 
fied, and  such  objection  is  not  made,  while  others  not  tenable 
are  stated,  the  former  will  be  deemed  to  have  been  waived^' 

§13.  Answer  irresponsive  in  part  —  Remedy  of  opposite 
party. —  When  the  question  put  to  a  witness  in  itself  calls  for 
nothing  but  testimony  which  is  proper,  but  in  the  course  of 
the  answer  improper  matter  is  added  or  intermingled  with  it, 
the  remedy  of  the  opposite  party  is  by  motion  to  strike  out 
whatever  appears  to  be  improper  or  irresponsive  to  the  in- 
quiry.* When  in  such  a  case  the  party  against  whom  the 
testimony  was  given  omits  at  the  trial  to  insist  upon  his 
right  to  have  what  is  incompetent  separated  from  what  is 
competent  and  the  former  excluded,  he  cannot,  upon  appeal, 
select  such  parts  of  the  testimony  as  may  appear  to  be  im- 
proper, but  were  not  necessarily  called  for  by  the  question, 
and  ask  the  court  to  reverse  on  such  grounds.' 

§  13.  Questions  by  co-defendant. —  Though  improper  evi- 
dence is  offered  generally  in  the  case  by  a  co-defendant  and 

» Turner  v.  City  of  Newbuvgh,  109  Rep:  873;  110  1^.  Y.  562;  Bronnfer  v. 

KY.  301;  15  N.  Y.  State  Rep.  93.,  Frauentha],   37   id.   166;    Bardin  v. 

2  69  N.  Y.  256.  Stevenson,  75  id.  164. 

3  Height  V.  People,  50  N.  Y.  392.  5  Holmes  v.  Roper  et  al.,  56  N.  T. 
'Denise  v.  Denise,  18  N.  Y.  State  State  Rep.  596. 
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not  by  the  plaintiff,  the  appellant's  objection  to  its  introduc- 
tion is  available  against  the  plaintiff.  The  plaintiff's  position 
is  like  that  of  a  party  when  a  trial  judge  asks  of  a  witness  an 
improper  question  which  is  objected  to,  and  the  objection  is 
overruled  and  an  exception  taken.^ 

§  14.  Direction  to  disregard  evidence, —  Where  the  court 
instructs  the  jurj^  to  disregard  testimony,  and  there  is  other 
evidence  to  support  the  verdict,  it  will  be  presumed  that  the 
instructions  were  obeyed  and  the  error  in  its  omission  cured.^ 
In  Holmes  v.  Moffat '  the  testimony  of  witnesses,  including 
irrelevant  statements,  was  read  upon  the  trial  before  the  ob- 
jection was  made.  Counsel  promptly  moved  to  strike  it  out 
and  the  motion  was  denied.  On  subsequent  reflection  the 
court  directed  the  jury  to  disregard  the  matter  specified,  and 
that  said  matter  was  not  before  them  at  all.  In  that  case  it 
was  held  that  such  instruction  cured  any  error  in  refusing  to 
strike  out. 

§15.  When  motion  to  strike  out  conies  too  late. —  Evi- 
dence admitted  either  without  objection,  or  properly  on  an 
objection,  which  for  any  reason  should  not  be  considered  by 
the  jury  or  affect  the  result,  is  not  necessaril}'-  to  be  stricken 
out,  but  may  be  retained  in  the  discretion  of  the  court ;  the 
remedy  of  the  party  being  to  ask  for  instructions  to  the  jury 
to  disregard  it.  The  office  of  an  objection  is  to  stop  an  an- 
swer. When  the  question  is  improper  and  has  been  put,  and 
the  witness  answers  that  with  proper  and  responsive  matter, 
and  of  his  own  motion  adds  something  else  irrelevant,  an  objec- 
tion does  not  check  it.  The  improper  part  of  the  answer  is 
to  be  met  and  its  effect  taken  away  by  motion  to  strike  out, 
or  request  for  instruction  to  the  jury  that  they  disregard  it. 
Though  the  court  sustain  the  objection,  the  improper  evidence 
is  on  the  record.  A  motion  made  to  strike  out  and  granted 
removes  it  therefrom. 

§  16.  Objections  —  When  to  be  made. —  A  party  who  sits 
by  during  the  reception  of  incompetent  evidence  without 
properly  objecting  thereto,  and  thus  takes  his  chance  of  ad- 

i  Palmer  y.  Transportation  Co.,  57  2  Pennsylvania  Co.  v.  Roy,  103  U.  S. 

N.    y.    state    Rep.    307.      But    see  459. 

Schneider  v.  Second  Ave.  R.  Co.,  133  3  ioq  n.  Y.  159 ;  30  N.  Y.  State  Rep. 

N.  Y.  583.  779. 
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Tantage  to  be  derived  by  him  therefrom,  has  not,  when-  he 
finds  such  evidence  prejudicial,  a  legal  right  to  require  the 
same  to  be  stricken  out.  An  objection  can  have  no  force  so 
far  as  the  testimony  which  preceded  it  is  concerned.' 

III.    EXCEPTION. 

An  exception  taken  during  the  progress  of  a  trial  is  a  pro- 
test against  the  ruling  of  the  court  upon  a  question  of  law.^ 
It  is  designed  as  a  warning  for  the  protection  of  the  opposing 
counsel  so  that  he  may  consent  to  a  reversal  of  the  rulin<j;'. 
Unless  the  question  of  law  upon  which  a  ruling  is  sought  is 
_so  stated  that  it  is  or  should  be  understood,  an  exception  is  of 
no  avail,  because  the  exception  is  to  the  ruling  as  made,  and 
the  ruling  is  upon  the  question  as  stated. 

IV.    CRIMINAL    EVIDENCE. 

§  17.  Ill  general. —  The  fact  that  a  particular  piece  of  evi- 
dence is  not  conclusive  of  guilt  does  not  render  it  inadmissible. 
Any  fact  or  circumstance  which,  with  other  facts  offered  in 
evidence,  bears  upon  the  charge  in  a  criminal  case,  is  compe- 
tent, although  its  tendency  to  prove  guilt  is  slight  when  taken 
alone.^  The  fact  of  finding  liquor  in  a  stable  used  by  defend- 
ant in  common  with  others,  and  his  conduct  in  regard  to  it, 
is  competent  in  a  prosecution  for  illegally  keeping  intoxicat- 
ing liquor.* 

§  18.  Motive  —  Other  crimes. —  While  evidence  merely  to 
show  previous  bad  and  vicious  character  is  inadmissible  against 
one  on  trial  for  the  commission  of  a  criminal  offense,  if  the 
depraved  acts  offered  to  be  shown  evidence  or  throw  lio-ht 
upon  motive,  they  become  admissible.  The  rule  that  evidence 
in  criminal  cases  should  be  confined  strictly  to  the  question  in 
issue  is  not  infringed  upon  because  the  evidence  offered,  while 
tending  to  show  some  essential  fact  in  the  guilt  of  the  ac- 

iDeCaumont  v.  Morgan,  5  N.  Y.  Eep.  275;  Richards  v.  State,  36  Neb. 

State  Rep.  541.  188;  State   v.  Best,   111   N.  C.  638; 

^Anderson's  Law  Diet.  426.  Hodge  v.  State  (Ala.),  12  S.  Rep.  164. 

3  State  V.  Rhodes,  111  N.  C.  647;  ^Com.   v.   Moore,   157  Mass.   324; 

Com.    V.    Brothers,,  158    Mass.   200;  Com.  v.  Hurley,  158  id.  159. 
United    States  v.   Newton,   52  Fed. 
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cused,  may  also  prove  the  commission  of  another  offense. 
Such  evidence  is  relevant  and  admissible  whenever  its  pres- 
ence goes  to  sustain  the  charge  by  showing  scienter  or  motive, 
for  those  facts  are  essential  elements  of  a  crime.'  Thus,  on  a 
trial  for  killing  an  officer  while  he  was  attempting  to  arrest 
defendant  without  a  warrant,  evidence  that  defendant  was 
guilty  of  a  burglary  on  the  night  before  the  homicide  is  com- 
petent to  show  the  right  of  the  deceased  to  mak^  the  ar- 
rest, and  that  defendant  knew  why  the  arrest  was  made.^ 
Crime  is  never  committed  without  a  motive;  and  hence,  on 
the  trial  of  a  person  charged  with  crime,  it  is  always  compe- 
tent to  give  evidence  showing  the  motive  which  induced  the 
criminal  act.  When  the  crime  is  clearly  proved  and  the  crim- 
inal positively  identified,  it  ia  not  important  to  prove  motive. 
But  where  the  case  depends  upon  circumstantial  evidence,  and 
the  circumstances  point  to  any  particular  person  as  the  crim- 
inal, the  case  is  much  fortified  by  proof  that  he  had  a  motive 
to  commit  the  crime.  When  the  motive  appears,  the  proba- 
bilities created  by  the  other  evidence  are  much  strengthened.' 
Thus,  in  order  to  show  motive,  it  may  be  shown  that  the 
party  had  committed  another  crime.''  So  when  it  is  proved 
that  the  defendant  has  committed  some  act,  and  the  motive 
with  which  it  is  done  is  material,  he  may  testify  in  regard  to 
his  motive  and  may  prove  facts  by  others  tending  to  show 
his  intent.^ 

§  19.  Insanity. —  The  defendant  in  a  criminal  action  has 
the  right  to  submit  material  evidence  in  his  behalf  to  the  jury 
in  order  that  it  may  pass  upon  its  weight  and  credibility,  and 
if  he  is  deprived  of  that  right  it  is  a  substantial  one  which, 
when  properly  presented  to  the  court  by  an  exception,  will 
require  a  reversal  of  his  conviction.  This  does  not  in  the  least 
atfect  the  existence  and  force  of  the  other  and  well-known 
rule  that  a  new  trial  will  not  be  granted  for  an  erroneous 
ruling  of  the  court  upon  some  legal  proposition  where  the  ap- 

1  People  V.  Stout,  4  Park.  Cr.  Rep.  ^  Pontius  v.  People,  83  N.  Y.  339 ; 

71;  People  \.  Harris,  ISO  N.  Y.  433;  Pierson  v.  People,  79  id.  434. 

49  N.  Y.  State  Rep.  751.  5  People  v.  Gardiner,  73  Hun,  C6 ; 

^  White  V.  State,  70  Miss.  333.  57  N.  Y.  State  Rep.  18. 

'  People  V.  Dailey,  73  Hun,  10 ;  57 
N.  Y.  State  Rep.  10. 
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pellate  tribunal' can  see  that  by  no  possibility  could  the  error 
have  worked  any  harm  to  defendant.  In  the  case  of  the  re- 
jection of  important,  material  and  competent  evidence  for  the 
(lefeildant,  the  court  cannot  say,  unless  in  a  most  extraordi- 
nary case,  that  by  no  possibility  could  the  error  harin  the 
defendant,  or  that  such  error  was  only  technical  and  no 
substantial  right  of  the  defendant  was  affected.  A  substan- 
tial  .right  of  defendant  in  such  case  is  affected,  even  though 
the  appellate  court  would,  with  the  evidence  before  it,  still 
come  to  the  same  conclusion  as  the  jury  did  without  it. 

§  20.  Communications  to  defendant. —  Where  the  defense 
is  insanity,  and  when  evidence  has  been  given  tending  some- 
what toward  proof  of  a  diseased  condition  of  the  brain  of 
defendant  before  certain  communications  were  made  to  him, 
any  communications  made  to  him  after  the  time  when  such 
alleged  diseased  condition  of  mind  appeared  inay  be  proved 
for  the  purpose  of  showing  the  effect  it  had  upon  defendant's 
mind,  and  to  show  a  reason  for  an  alleged  change  in  the  ap- 
pearance and  conduct  of  the  accused,  and  to  prove  that  in 
truth  such  a  communication,  acting  upon  a  diseased  and  weak- 
ened brain,  produced  insanity  at  the  time  of  the  commission 
of. the  crime.  It  is  competent  for  the  reason  that  all  the  facts 
are  material  for  the  purpose  of  enabling  the  jury  to  say  what 
was  the  condition  of  the  mind  of  defendant  when  the  deed 
was  perpetrated.  The  defense  is  entitled  to  prove  more  than 
the  fact  that,  after  a  certain  time  when  something  was  told 
defendant,  he  eixhibited  certain  changes  of  deportment  or  ap- 
pearance. He  is  entitled  to  have  the  jury  see  that  there  was 
a  cause  sufficient  to  account  for  and  to  create  such  alteration 
in  conduct  and  appearance.  It  is  admissible  for  the  same 
reason  that  evidence  is  competent  to  show  that  a  party  had  a 
fall  on  his  head,  or  had  been  a  sufferer  for  years  from  some 
kind  of  physical  ailment  which  had  naturally  a  depressing  in- 
fluence on  his  mind.  In  fine,  the  evidence  is  admitted  on  the 
ground  that  it  is  corroborative,  more  or  less  strongly,  of  the 
mental  condition  which  the  other  and  separate  evidence  in 
the  CELse  tends  to  prove.  In  People  v.  Wood'  there  had  been 
a  large  amount  of  evidence  already  given  to  show,  prior  to 

1 136  N.  Y.  249 ;  36  N.  Y.  State  Rep.  952. 
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the  communication,  a  diseased  and  depressed  mental  condi- 
tion of  the  defendant;  and  the  communication  made  to  hira 
by  his  wife  was  offered  for  the  purpose  of  showing  its  effect 
upon  his  mind,  and  as  furnishing  an  adequate  cause,  under  all 
the  circumstances,  for  the  alleged  fact  that  he  was  insane  when 
the  act  was  done.  In  that  case  the  courts  say :  "  It  is  not  ad- 
missible for  the  purpose  of  showing  sudden  passion,  because  it 
is  not  limited  to  any  particular  time.  It  is  not  necessary  that 
the  evidence  should  already  show  that  the  defendant  was  actu- 
ally insane.  Whether  it  is  necessary,  in  all  cases  where  the  de- 
fense of  insanity  is  interposed,  to  show  the  existence  of  a  prior 
morbid  and  diseased  condition  of  the  mind  before  evidence  of 
certain  communications  to  him  should  be  admitted,  is  not  fully 
settled.  Deliberation  is  not  the  least  inconsistent  with  the  les:al 
insanity  of  the  person  deliberating,  and  hence  the  fact  of  de- 
liberation offers  no  obstacle  to  the  reception  of  the  evidence. 
An  insane  man  frequently  deliberates,  and  after  the  most 
mature  deliberation  commits  acts  which  but  for  his  insanity 
would  be  crimes.  The  question  always  is,  not  did  the  party 
deliberate,  but  was  he  at  the  time  insane  within  the  legal 
definition  of  that  term?" 

§  21.  Threats  hy  deceased. —  While  threats  of  a  person 
killed,  forming  no  part  of  the  res  gestae,  and  not  communicated 
to  the  accused,  are  in  general  inadmissible,'  uncommunicated 
threats  by  the  deceased  to  kill  one  who  afterwards,  on  the 
same  day,  kills  him  in  a  renbounter  begun  by  the  former,  are 
admissible  in  evidence  on  the  trial  of  the  latter,^  or  where 
there  is  an  uncertainty  as  to  who  began  the  encounter.'  But, 
as  a  general  rule,  an  overt  act  or  hostile  demonstration  by  the 
deceased  against  the  accused  must  be  proved  before  the  intro- 
duction in  evidence  of  threats  on  his  part  communicated  to 
the  accused  is  admissible.* 

§  22.  By  defendant. —  Evidence  of  threats  and  acts  of  vio- 
lence on  the  part  of  the  defendant  against  one  whom  he  is 
charged  with  having  murdered,  or  assaulted  with  intent  to 

1  Seibert  v.   People,   143   111.   571 ;  3  May  v.  State,   17  S.  E.  Rep.  108  j 
State  V.  Walsh,  44  La.  Ann.  1123.  Wilson  v.  State,  30  Fla.  834. 

2  Pittman  v.  State  (Ga.),  17  S.  E.  *  State  v.  Harris,  45  La.  Ann.  42 ; 
Rep.  856.  Mealer  v.  State  (Tex.),  23  8.  W.  Rep. 

143 
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murder,  is  admissible  as  tending  to  show  malice  and  consequent 
motive  for  the  crime; '  but  evidence  that  a  person  was  a  man 
of  quarrelsome  nature  and  feared  in  the  neighborhood  as  a 
person  of  dangerous  character,  and  had  on  previous  occasions 
threatened  to  kill  others,  is  inadmissible  when  not  coupled 
with  an  offer  to  show  knowledge  by  the  other  party  of  the 
facts  sought  to  be  proved.- 

§  23.  Malice. —  The  law  presumes  malice  from  a  killing 
with  a  deadly  weapon;  and  the  burden  of  proving  matter  of 
excuse  or  mitigation  is  upon  the  accused,  not  beyond  a  rea- 
sonable doubt,  but  to  the  satisfaction  of  the  jury.^  The  state 
is  not  bound  to  prove  the  motive  as  well  as  the  intent  of  the 
defendant/ 

§  24.  Accomplice  —  Corroboration,  when  necessary. — 
When  the  only  proof  against  a  person  charged'  with  a  crim- 
inal offense  is  the  evidence  of  an  accomplice,  uncorroborated 
by  such  other  evidence  as  tends  to  connect  the  defendant  with 
the  commission  of  the  crime,  it  is  the  duty  of  the  judge  to 
instruct  the  jury  that  they  should  acquit.' 

§  25.  Who  are  not  accomplices. —  A  person  who  purchases 
liquor  of  a  person  who  has  no  license  to  sell  is  not  an  accom- 
plice. He  does  not  participate  in  the  act  declared  by  the 
statute  to  be  an  offense.  An  accomplice  is  a  person  involved 
either  directly  or  indirectly  in  the  commission  of  the  crime. 
To  render,  him  such,  he  must  in  some  manner  aid  or  assist  or 
participate  in  the  criminal  act,  and  by  that  connection  he  be- 
comes equally  involved  in  guilt  with  the  other  party  by  rea- 
son of  the  criminal  transaction.^  So  a  person  who  buys  lottery 
tickets  for  the  purpose  of  proving  the  fact  of  their  sale  by  the 

iCom.  V.  Holmes,  157  Mass.  233;  625;  Wilkins  v.  State(Ala.),  13S.  Rep. 

State  V.  Henderson  (Oreg.).  33  Pac.  313. 

Hep.   1030;    Low  v.  State  (Tex.),  20        *  State  v.  Workman,  39  S.  C.  133. 
S.  W.  Rep.  366 ;  Stat?  v.  Bradley,  64        5 1  Greenl.  Ev.,  §  380. 
Vt.  466 ;  Snodgrass  v.  Com.  (Va.),  17        «  Com.   v.   Willard,   23  Pick.  476 ; 

S.  E.  Rep.  238 ;  Pace  v.  State  (Tex.),  Campbell  v.   Com.,  84  Pa.   St  187 ; 

20  S.  W.  Rep.  762.         '  State   v.    MoKean,    36    Iowa.    343 ; 

2  Cora.  V.  Straesser,  153  Pa.  St.  451.  Trustees,  etc.  v.  O'Mailey,  18  111.  407; 

3  State  V.  Whitson,  111  N.  C.  659;  Smith  y.  State,  37  Ala.  (N.  S.)473; 
State  V.  Crawford  (Mo.),  23  S.  W.  People  v.  Farrell,  30  dal.  316 ;  People 
Rop.  371 ;  People  t.  Wolf,  95  Mich.  v.  Smith,  28  Hun,  626. 
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defendant  is  not  an  accomplice.'  Indeed,  it  has  become  a 
necessitj'  for  the  suppression  of  crime  to  resort  to  this  mode 
of  ascertaining  whether  a  prohibited  and  criminal  act  may  be 
committed,  the  victims  of  a  business  which  it  distinguishes 
failing  in  the  moral  courage  to  complain  or  to  appear  as  wit- 
nesses. Without  its  use  many  crimes  would  increase  in  num- 
ber and  magnitude,  the  law  be  openly  violated,  and  the 
authorities  helpless  from  the  absence  of  such  proof  as  may 
be  required  for  a  conviction.  The  utmost  that  can  be  said  of 
the  person  employed  is  that  he  is  an  informer,  and  leave  to 
ithe  jury  the  consideration  of  his  evidence  as  such.- 

V.    FALSE   IMPKISONMENT  —  MALICE. 

In  an  action  for  false  imprisonment  the  plaintiff  cannot 
show  malice  on  the  part  of  the  defendant,  malice  not  being 
an  element  of  false  imprisonment.' 

VL    JUDGMENTS. 

All  judgments  whatsoever  are  conclusive  proof  as  against  all 
]iersons  of  the  existence  of  that  state  of  things  which  they  act- 
ually effect,  when  the  ^istenoe  of  the  state  of  things  so  ef- 
fected is  a  fact  in  issue  or  is  deemed  to  be  relevant  to  the 
issue.* 

VII.    EES   ADJUDICATA. 

§  26.  In  general. —  Sir  J.  Stephen,  in  his  Digest  of  the  Law 
of  Evidence,^  states  the  rule  of  res  adjudicata  as  follows: 
"  Every  judgment  is  conclusive  proof,  as  against  parties  and 
privies,  of  facts  directly  in  issue  in  the  case,  actually  decided 
by  the  court,  and  appearing  from  the  judgment  itself  to  be 
the  ground  on  which  it  was  based,  unless  evidence  was  ad- 
mitted in  the  action  in  which  the  judgment  was  delivered 
which  is  excluded  in  the  action  in  which  that  judgment  is  in- 
tended to  be  proved."  *    The  construction  of  a  contract  in  an 

1  Reg.  V.  MuUins,  3  Cox's  Crim.  Cas.  ■•  Green  v.  New  River  Co.,  4  T.  R, 

536;  People  v.  Fanell,  30  Cal.  316;  590;  Key  v.  Dent,  14  Md.  86;  Leg- 

"VVright  v.  State,  7  Tex.  App.  574.  gett  v.  TuUervey,  14  Ex.  301. 

-  People  V.  Noelke,  29  Hun,  461.  5  Arts.  41,  43,  44,  47. 

s  Hewitt  V.   Newberger,   48   N.  Y.  e  Cromwell  v.  County  of  Sde,   94 

State  Rep.  812.    But  see  Reynolds  v.  U.  S.  351 ;  Blair  v.  Bartlett,  75  N.  Y. 

Haywood  et  al.,  59  id.  47.  150;  Rose.  N.  P.  128. 
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action  between  the  parties,  or  an  adjudication  on  the  con- 
struction of  a  statute,  is  conclusive  pn  them  in  another  ac- 
tion.•  Where  the  parties  and  the  cause  of  action  are  the 
same,  the  presumption  is  that  the  questions  presented  for  de- 
cision were  the  same.^  The  party  producing  the  former  ad- 
judication must  show  that  the  subject  was  directly  in  issue 
in  the  former  suit.' 

§  37.  Not  pleaded.— If  a  judgment  is  not  pleaded  by  way 
of  estoppel  it  is,  as  between  parties  .and  privies,  deemed  to  be 
a  relevant  fact  whenever  any  matter  which  was  or  might 
have  been  decided  in  the  action  in  whicli  it  was  given  is  in 
issue,  or  is  deeitted  to  be  relevant  to  the  issue  in  any  subse- 
quent proceeding.  Such  a  judgment  is  conclusive  proof  of 
the  facts  which  it  decides,  or  might  have  decided,  if  the  party 
who"  gives  evidence  oft  it  ihad  no  opportunity  of  pleading  it  as 
an  estoppel.* 

§  28.  Between  strangers. —  Statements  contained  in  judg- 
ments as  to  the  facts  upon  whicli  the  judgment  is  based  are 
deemed  to  be  irrelevant  as  between  strangers,  or  as  between 
a  party  or  privy  and  a  stranger,  except  in  the  case  of  judg-  ' 
ments  of  courts  of  admiralty  condemning  a  ship  or  prize,  and 
other  judgments  in  rem,  by  courts  exercising  a  rightful  juris- 
diction over  the  subject-matter.  In  such  cases  the  judgment 
is  conclusive  proof  as  against  all  persons  of  the  facts  on  which 
it  proceeded  when  such  fact  is  plainly  stated  upon  the  face  of 
the  sentence.'*  "Judgments  are  not  deemed  to  be  relevant  as 
rendering  probable  facts  whicli  may  be  inferred  from  their 
existence,  but  which  they  neither  state  nor  decide  as  between 
strangers;  as  between  parties  ^nd  privies  in  suits  where  the 
issue  is  different,  even  though  they  relate  to  the  same  occur- 
rence or  subject-matter;  or  in  favor  of  strangers  against  par- 
ties or  privies.  But  a  judgment  is  deemed  to  be  relevant  as 
between  strangers  if  it  is  an  admission,  or  if  it  relates  to  a 
matter  of  public  or  general  interest,  so  as  to  be  a  statement." 

1  Wood  V.  Mayor,  etc.,  73  N.  Y.  556 ;  8  Lawrence  v.  Hunt,  10  Wend.  81. 
Tiosa  R  E.  Co.  v.  Blossburg  &  C.  R  *  Krekler  v.  Rifcter,  63  N.  Y.  373 ; 
R  Co.,  30  Wall.  137.  Rose.  N.  P.  303. 

2  Gould  V.  Evansville  &  C.  R  R.  «  Booth  v.  Powers,  56  N.  Y.  23. 
Co.,   91   U.   S.   536;    Packet    Co.   v. 

Sickles,  5  Wall.  598. 
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"Foreign  judgments,  so  far  as  such  judgments  can  he  en- 
forced in  this  country,  stand  upon  the  same  footing  as  do- 
mestic judgments."  The  term  "  parties"  includes  all  who  have 
a  direct  interest  in  the  subject-matter  of  the  suit,  or  have  a 
right  to  make  a  defense,  or  control  the  proceedings.^ 

§29.  Adjudication. —  The  rule  is  applicable  to  judgments 
at  law  and  in  equity,  to  judgments  by  default  and  by  confes- 
sion;^ but  not  to  a  nonsuit  or  demurrer.^  A  demurrer  fol- 
lowed by  judgment  on  the  itierits  is  a  bar.*  A  report,  order, 
finding  or  verdict  is  not  an  adjudication.  The  judgment  roll 
or  a  certified  copy  of  the  record  is  the  best  evidence,  and  must 
be  produced  or  accounted  for.' 

§  30.  Parol  evidence  to  show. —  Extrinsic  evidence  may  be 
given  to  show  what  was  at  issue,  litigated  or  determined,  when 
the  record  does  not  disclose  such  fact.*  Thus,  parol  evidence 
is  competent  to  show  the  day  of  adjudication; '  to  show  the 
evidence  given  on  the  issue;*  upon  what  issue  the  verdict  was 
based;"  that  the  causes  of  action  are  the  same. 

§  31.  Defenses. —  "  The  party  against  whom  a  judgment  is 
offered  as  evidence,  not  as  a  counter-claim,  may  prove  that  the 
court  which  gave  it  had  no  jurisdiction,  or  that  it  was  a  fic- 
titious suit,  or  that  it  has  been  reversed,  or,  if  he  is  a  stranger 
to  it,  that  it  was  obtained  by  fraud  or  collusion,  to  which 
neither  he  nor  any  person  to  whom  he  is  privy  was  a  party."  '" 

§  32.  Surrogate's  decree.—  In  an  action  to  set  aside  a  deed 
on  the  ground  of  the  mental  incapacity  of  the  grantor  at  the 
time  of  its  execution,  the  decree  of  the  surrogate  refusing  to 
admit  to  probate  the  will  of  the  grantor,  executed  the  same 
day  as  the  deed,  under  the  objection  of  the  grantee  that  the 
executor  was  mentally  incompetent  to  make   such  will,  is, 

1  Hates  V.  Stanton,  1  Duer,  79;  6  Davis  v.  Brown,  94  U.  S.  423: 
1  Big.  on  Est  47 ;  Thompson  v.  Rob-  Wliite  v.  Madison,  26  N.  Y.  117 ;  Ken- 
erts,  24  How.  (U.  S.)  233.  v.  Hayes,  35  Id.  331. 

2  Big.  on  Est.  18 ;  Dickson  v.  Wil-  t  Packet  Co.  t.  Sickles,  5  Wall.  592. 
kinsoD,  3  How.  (U.  S.)  57.  8  state  v.  Thompson,  19  Iowa,  299. 

3  Wheeler  v.  Rickman,  51  N.  Y.  9  Washington  &  C.  S.  P.  Co.  v. 
391 ;  Durant  v.   Essex  Co.,  7  Wall.  Sickles,  24  How.  (U.  S.)  33a 

107.  10  2  Phil.  Ev.  85 :  Mandeville  v.  Rey- 

4  Aurora  City  v.  West,  7  Wall.  82.      nolds,  68  N.  Y.  528 ;  Yerplank  v.  Van 
OKrekler  v.  Ritter,  62  N.  Y.  372;     Baren,  70  id.  247. 

Davidson  v.  Gardner,  10  N.  J.  L.  280. 
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yjh.\\Q prima  faoie  evidence  of  the  matters  adjudged  in  it,  not 
absolutely  conclusive  as  an  estoppel  against  such  grantee.' 

§  33.  Judgment  in  criminal  case  not  evidence  in  civil 
case. —  A  verdict  and  judgment  in  a  criminal  case  cannot  be 
given  in  evidence  in  a  civil  action  to  establish  the  facts  upon 
which  it  is  rendered.' 

Tin.    ESTOPPEL. 

§  34.  In  general. —  Sir  J.  Stephen,  in  his  Digest  of  the  Law 
of  Evidence,^  states  the  rules  of  estoppel  as  follows :  "  When 
one  pei'son,  by  anything  which  he  says  or  does,  or  abstains  from 
doing  or  saying,  intentionally  causes  or  permits  another  person 
to  believe  a  thing  to  be  true,  and  to  act  upon  such  belief  other- 
wise than  but  for  that  belief  he  would  have  acted,  neither 
the  person  first  mentioned  nor  his  representative  in  interest 
is  allowed,  in  any  suit  or  proceeding  between  himself  and 
such  person  or  his  representative  in  interest,  to  deny  the  truth 
of  that  thing."*  "When  any  person  under  a  legal  dut};^  to 
any  other  person  to  conduct  himself  with  reasonable  caution 
in  the  transaction  of  any  business  neglects  that  duty,  and 
when  the  person  to  whom  the  duty  is  owing  alters  his  posi- 
tion for  the  worse  because  he  is  misled  as  to  the  conduct  of 
the  negligent  person  by  a  fraud,  of  which  such  neglect  is  in  the 
natural  course  of  things  the  proximate  cause^  the  negligent 
person  is  not  permitted  to  deny  that  he  acted  in  the  manner 
in  which  the  person  was  led  by  such  fraud  to  believe  him  to 
act."  *  "  No  tenant  and  no  person  claiming  through  any  ten- 
ant of  any  land  or  hereditament  of  which  he  has  been  let  into 
possession,  or  for  which  he  has  paid  rent,  is,  tilF  he  has  given 
up  possession,  permitted  to  denj'^  that  the  landlord  had,  at  the 
time  when  the  tenant  was  let  into  possession  or  paid  the  rent, 
a  title  to  such  land  or  hereditament ; "  and  no  person  who 

1  Baxter  v.  Baxter,  57  N.  Y.  State  s  piokaid  v.  Sears,  6  A.  &  E.  469, 
Eep.  458.  474 ;  Freeman  v.  Cooke,  2  Ex.  6G1 ; 

2  People  V.  Eohrs,   16  N.  Y.  State  Howard   v.   Hudson,  3  E.  &  B.  1 ; 
Eep.  783.  Chapman  v.  Rose,  56  N.  Y.  137,  140 ; 

3  Arts.  103-105.  Putnam  v.  Sullivan,  4  Mass.  45,  53. 

*  Barnard  v.   Campbell,  55  N.  Y.  "iDoe  v.  Barton,  11  A.  &  E.  307; 

456,  463:  Eice  v.  Barrett,  116  Mass.  Doe  v.  Smyth,  4  M.  &  S.  347;  Doe  v. 

813;   Zuchtman  v.  Roberts,  109  id.  Pegg,  1  T.  R.  760;   Miller  v.  Long, 

53,54.                                    .  99  Mass.  13;   Haws  v.  Shaw,  100  id- 
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came  upon  any  land  by  the  license  of  the  person  in  possession 
thereof  is,  whilst  he  remains  on  it,  permitted  to  deny  that 
such  person  had  a  title  to  such  possession  at  the  time  when 
such  license  was  given." '  "  No  acceptor  of  a  bill  of  exchange 
is  permitted  to  deny  the  signature  of  the  drawer  or  his  ca- 
pacity to  draw,  or,  if  the  bill  is  payable  to  the  order  of  the- 
drawer,  his  capacity  to  indorse  the  bill,  though  he  may  deny 
the  fact  of  the  indorsement;^  nor,  if  the  bill  be  drawn  by  pro- 
curation, the  authority  of  the  agent,  by  whom  it  purports  to 
be  drawn,  to  draw  in  the  name  of  the  principal,'  though  he 
may  deny  his  authority  to  indorse  it."*  "No  bailee,  agent 
or  licensee  is  permitted  to  deny  that  the  bailor,  principal  or 
licensor,  by  whom  any  goods  were  intrusted  to  any  of  them 
respectively,  was  entitled  to  those  goods  at  the. time  when  they 
Avere  so  intrusted.  Provided  that  such  bailee,  agent  or  licensee 
may  show  that  he  was  compelled  to  deliver  up  any  such  goods 
to  some  person  who  had  a  right  to  them  as  against  his  bailor, 
principal  or  licensor,  or  that  his  bailor,  principal  or  licensor 
wrongfully,  and  without  notice  to  the  bailee,  agent  or  licensee, 
obtained  the  goods  from  a  third  person  who  has  claimed  them 
from  such  bailee,  agent  or  licensee."  ^ 

§  35.  Insurance  —  Preliminary  proof  not  conclusive. — 
The  preliminary  proofs  of  loss,  in  an  action  upon  a  policy  of 
insurance,  are  not  conclusive  upon  the  claimant.  Nothing  but 
a  technical  estoppel  will  shut  out  the  truth."  The  statements 
contained  in  preliminary  proofs  of  loss  do  not  create  an  es- 
toppel, because  all  the  essential  requirements  thereof  are 
wanting.'  The  statements  made  by  an  assured  on  the  proofs 
of  loss  are  admissible,  and  may  be  considered  by  the  jury  for 

187;  Whalia  v.  White,  25  N.  Y.  463,  6  Dixon  v.  Hammond,  2  B.  &  A. 

468.  313;  Crossley  v.  Dixon,  10  H.  L.  C. 

1  Doe  V.  Baytup,  8  A.  &  E.  188 ;  293 ;  Gosling  v.  Birnie,  7  Bing.  339 ; 

Kinsman    v.    Parkhurst,    18    How.  Hardman  t.  Wilcox,  9  id.  382;  Bid- 

(U.  S.)  289,  293;  Glynn  v.  George,  20  die  v.  Bond,  34  L.  J.  Q.  B.  137:  Wii- 

N.  H.  114.  son   V.   Anderton,   1  B.  &  Ad.  450; 

^  Garland  v.  Jacomb,  L.  R.  8  Ex,  Rogers  v.  Weir,  34  N.  Y.  463 ;  King 

316.  v.  Richards,  0  Whart  418,  431. 

3  Sanderson  v.  Coleman,  4  M.  &  G.  "  Phillips  v.  Insurance  Co.,  56  Hun,. 

309.  640;  31  N.  Y.  State  Rep.  639;  Cluffy- 

*  Robinson  v.  Yarrow,  7  Taunt.  455 ;  v.  Insurance  Co.,  99  Mass.  817. 

1  Parsons  on  Notes  &  Bills,  ch.  9,  §  5,  '  Smith  v.  Ferris,  1  Daly,  18. 
p.  320. 
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what  they  are  worth;  but  the  party  furnis^iing  them  may 
show  that  statements  in  the  proofs  were  erroneous  or  inad- 
vertently made.^ 

§  36.  Ill  relation  to  bona  fide  purchasers  of  commercial 
paper. —  Those  who  seek  to  secure  the  advantages  which  the 
commercial  law  confers  upon  the  holders  of  bank  bills  and 
negotiable  paper  must  bring  themselves  within  the  conditions 
which  the  law  prescribes  to  establish  the  character  of  a  'bona 
fide  holder.  They  are  entitled  to  the  benefits  of  that  rule 
only  when  they  have  purchased  such  paper  in  good  faith,  im 
the  usual  course  of  business,  before  maturity,  for  full  value,. 
and  without  notice  of  any  facts  affecting  the  validity  of  the- 
paper.  The  fact  that  a  party  took  paper  before  maturity 
and  paid  the  fall  value  thereof,  in  the  absence  of  other  facts,, 
undoubtedly  affords  a  presumption  of  the  good  faith  of  the 
transaction.  But  where  it  appears  that  such  paper  has  been 
fraudulently  or  illegally  obtained  from  its  owner  or  maker,, 
and  under  such  circumstances  that  the  person  putting  it  in 
circulation  could  not  maintain  an  action  thereon,  it  is  incum- 
bent upon  the  holder,  in  order  to  succeed,  to  go  farther  and 
show  the  circumstances  under  trhioh  it  came  into  his  posses- 
sion, and  that  he  has  acted  in  good  faith  in  the  transaction. 
What  constitutes  good  faith  in  such  transactions  has  been  the 
subject  of  frequent  discussion  in  the  books;. and  while  differ- 
ences of  opinion  may  exist  on  some  points,  there  is  perfect 
uniformity  among  them  upon  the  point  that  a  want  of  good 
faith  in  the  transaction  is  fatal  to  the  title  of  the  holder,  and 
that  gross  carelessness,  although  not  of  itself  sufficient,  as  a 
question  of  law,  to  defeat  title,  constitutes  evidence  of  bad 
faith.  The  requirement  of  good  faith  is  expressed  in  the  very 
term  by  which  a  holder  is  protected,  and  is  fundamental  in 
the  maintenance  of  the  character  claimed  to  be  protected.^ 
The  rule  may  perhaps  be  said  to  resolve  itself  into  a  question 
of  honesty  or  dishonesty,  for  guilty  knowledge  and  wilful 
ignorance  alike  involve  the  result  of  bad  faith.' 

Bad  faith  is  predicated  upon  a  variety  of  circumstances, 

1  May  on  Ins.  (3d  ed.),  §  465 ;  Cush-  2 1  JParsons  on  Notes  &  Bills,  858 ; 

man  v.  U.  S.  Ins.  Co.,  70  N.  Y.  72 ;  aoodman  v.  Harvey,  4  Ad.  &  E.  870. 

Spencer  v.  Citizens'  Mut.  Life  Ins.  '^'Mxixrz.j  v.  Lardner,  2  Wall,  121, 
Co.,  53  N.  Y.  State  Eep.  443. 
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some  of  them  slight  in  character  and  others  of  more  signifi- 
cance. A  perfectly  upright,  honest  man  might  sell  a  note 
Avhich  had  been  stolen,  and  the  explanation  might  prevent 
even  the  taint  of  wrong  on  his  part;  while  the  explanation, 
although  falling  far  short  of  proof  of  actual  guilt,  might  leave 
upon  the  mind  an  apprehension  that  he  either  directly  or  im- 
pliedly connived  at  the  wrong,  or  at  least  was  willing  to  deal 
in  securities  and  keep  his  eyes  and  ears  closed  so  that  he 
should  not  ascertain  the  real  truth.  In  Hall  v.  Wilson'  the 
court  defined  the  conditions  necessary  to  render  a  person  a 
honafide  holder  within  the  meaning  of  the  mercantile  law  in 
the  following  language:  "  To  entitle  the  holder  of  negotiable 
securities  which  have  been  fraudulently,  feloniously,  or  with- 
out consideration,  obtained  and  put  in  circulation,  to  the 
benefit  of  this  rule,  he  must  have  become  such  holder  in  good 
faith  for  a  full  and  fair  consideration,  and  in  the  usual  course 
of  business,  and  without  notice  of  the  defect  or  infirmity  in 
the  title.  A  sufficient  number  of  authorities  have  been  cited 
to  show  how  the  uniformity  with  which  the  cases  in  the 
highest  courts  of  the  country  hold  that,  upon  proof  by  the  de- 
fendant that  his  obligations  have  been  fraudulentl}'-  or  ille- 
gally obtained  and  put  in  circulation,  the  person  seeking  to 
recover  upon  them  must  show  not  only  that  he  bought  be- 
fore maturity  and  paid  value,  but  also  the  circumstances  under 
which  he  acquired  the  paper,  with  the  view  of  enabling  the 
jury  to  determine  whether  he  acted  in  good  faith  or  not."  It 
makes  no  difference  in  the  question  whether  the  plaintiff  pur- 
sues the  orderly  course  of  first  presenting  and  proving  his 
note,  relying  upon  the  presumption  of  hona  fides  which  ac- 
companies the  possession  of  the  paper,  and  delays  making 
proof  of  the  circumstances  of  his  purchase  until  after  the  de- 
fendant gives  evidence  of  his  defense,  or  makes  the  proof  of 
such  circumstances  a  part  of  his  affirmative  case.  The  burden 
of  making  out  good  faith  is  always  upon  the  party  assert- 
ing his  title  as  a  hona  fide  holder  in  a  cage  when  the  proof 
shows  that  the  paper  has  been  fraudulently,  feloniously  or 
illegally  obtained  from  its  maker  or  owner.  Such  a  party 
makes  out  his  title  by  presumptions  until  it  is  impeached  by 

1 16  Barb.  54a 
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evidence  showing  the  paper  had  a  fraudulent  inception,  and 
when  this  is  done  the  plaintiff  can  no  longer  rest  upon  the 
presumption,  but  must-  show  affirmatively  his  good  faith.' 
'When  a  note  is  purchased  for  less  than  its  face  of  a  person 
who  obtained  it  by  fraud  or  without  consideration,  it  is  void 
for  usury  within  the  doctrine  of  Hall  v.  Wilson,''  except  as 
against  a  national  bank.  As  against  such  a  bank  the  forfeit- 
ure is  limited  to  the  interest.  As  a  general  rule  the  indorse- 
ment of  a  negotiable  note  is  in  itself  prima  facie  evidence 
that  the  indorsee  has  paid  value  for  it;  but  when  the  payee  or 
indorsee  has  procured  the  note  by  fraud,  this  presumption  is 
rebutted  and  the  holder  cannot  recover  without  proving  that 
he  has  paid  value.'  In  an  action  upon  a  promissory  note 
brought  by  an  indorsee  thereof,  where  the  defense  is  that  it 
was  procured  by  false  representations,  the. testimony  of  the 
plaintiff  that  he  obtained  the  note  for  value  is  not  conclusive 
evidence  against  the  defendant  of  the  existence  of  that  fact. 
The  defendant  has  the  right  to  have  the  question  of  plaintiff's 
credibility  submitted  to  the  jury,  and  to  insist  upon  it  that 
the  plaintiff's  evidence  does  not  establish  the  truth  of  the 
statement  made.  That  is  the  rule  in  all  cases  where  a  vital 
fact  may  depend  upon  the  testimony  either  of  a  party  or  an 
interested  witness. 

'  Canajoharie  Nat  Bank  v.  Diefen-  N,  Y.  549 ;  Kavanagh  v.  Wilson,  70 

doif,  33  N.  Y.  State  Rep.  289 ;  Franc  N.   Y.    177 ;    Rochester,    etc.   Co.   v. 

V.  Dickinson,  84  id.  864  Loomis,  45  Hun,  94 ;  9  N.  Y.  State 

2 16  Barb.  550.  Eep.  593 ;  Honegger  v.  Wettstein,  94 

3 1  Dan.  on  Neg.  Inst.  613.  N.  Y.  253 ;  Felly  v.  Onderdonk,  40 

*  Blwood  Y.  Western  U.  T.  Co.,  45  N.  Y.  State  Rep.  648. 
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of  wife,  for  husband  in  domestic  affairs,  presumed,  263. 

once  shown  to  exist  is  presumed  to  continue,  438. 
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acts  of,  in  course  of  business,  458. 
adinissions  and  declarations  of,  109,  336,  330. 

husband  and  wife,  260,  266,  336,  338. 
admissions  and  declarations,  preliminary  proof  necessary  to  admit,  109. 
authority  of,  to  receive  payment,  335,  387. 

presumed  from  sale,  336. 
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corporation,  346. 
parol  contract  by  corporation,  244. 
when  admissions  of,  do  not  bind  principal,  109,  336,  330. 
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must  be  established  by  defendant,  462. 
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presumption  as  to,  434,  436,  456. 
party  offering,  must  explain  it,  457. 

raises  no  presumption  that  it  was  made  after  delivery,  434,  457. 
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as  to  which  of  two  parcels,  159. 
explained  bj'  parol,  158,  159. 
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AMBIGUITY  (continued)  — 

latent,  explained  by  declarations  of  testator,  158,  253,  357. 

in  memorandum  of  sale,  173. 

what  is,  in  contract,  157,  159. 
in  construction  of  will,  159. 
patent,  parol  evidence  not  admissible  to  explain,  160. 

ANCESTOR  — 

declarations  of,  as  to  title,  294. 
incompetent,  381. 
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proof  of,  283,  388. 
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may  be  proved  by  hearsay  when,  378,  381. 

ASSENT  — 

of  minor  grantee  to  the  delivery  of  deed,  presumed,  459. 
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declarations  of  assignor  not  competent  against,  when,  833,  888. 

ASSIGNMENT  — 

absolute  in  form,  may  be  shown  to  be  for  security  only,  190,  SOO. 

by  gift  inter  vivos,  what  necessary  to  prove,  339. 

by  trustee  or  executor,  proof  necessary  to  show,  340. 

carries  with  it  title  to  collateral  security  when,  338, 239. 

consideration  for,  not  essential  when,  238. 

execution  of,  how  proved,  339. 

equitable,  when  presumed,  238. 

may  be  made  by  parol,  338. 

when  written  cannot  be  varied  by  parol,  183,  190. 

when  will  be  presumed,  338,  340. 
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ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS  —  ' 

declaration  of  assignor  prior  to,  competent  as  against  assignee,  839. 
fraudulent  acts  6f  assignor  competent  as  against  assignee,  340,  347. 
proof  necessary  to  set  aside  for  fraud,.  839. 

ASSIGNOR  — 
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subsequent  to  the  execution  and  delivery  of  a  deed,  334. 
when  incompetent  as  a  witness  in  an  action  by  his  assignee  against  the 
estate  of  a  decedent,  79. 
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documents  produced  by  the  opposite  party,  121. 

when  document  is  executed  by  public  officer,  133. 

when  it  is  required  by  law  to  be  registered,  133. 

when,  does'  not  recollect  or  denies  the  execution  of  the  document,  133. 

when  the  instrument  is  duly  acknowledged,  133. 

not  directly  in  issue,  133,  139. 

to  a  will,  may  give  their  opinion  as  to  the  mental  condition  of  the  tes- 
tator, 386,  390. 

to  a  will,  cannot  state  whether  or  not  testator  had  sufficient  sti'ength  of 
mind  to  comprehend  the  contents  of  his  will,  386,  390. 

writings  may  be  proved  by  parol,  when,  189. 

ATTORNEY  — 

admission  of,  for  client  upon  trial,  binding,  113. 

out  of  court,  not  binding,  113, 
documents  and  papers  protected,  53. 
extent  of  protection,  50. 
opinion  of,  protected  when,  51. 
privileged  communication  of,  49,  50. 
protection  perpetual  when,  53. 
protection  waived  when,  51,  53. 
what  communications  are  not  privileged,  53, 
come  within  the  rule,  50. 

AUTHENTICATION  OF  RECORD  — 
an  examined  copy  is,  when,  133,  137. 
certified  copies  are,  124 
exemplification  of,  134. 

judgments  of  a  foreign  state,  certified,  are,  120. 
legislative  acts  under  the  seal  of  the  state  are,  135. 
public  records  of  a  state  not  judicial,  with  a  certificate  of  the  presiding 

justice  of  the  court,  are,  136. 
records  of  judicial  proceedings  of  a  state  under  the  seal  of  the  court 

are,  125. 
records  of  the  nation  under  the  seal  of  the  department  are,  when,  124. 
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AUTHORITY  — 

may  be  shown  by  hearsay  evidence  when,  275,  379. 
official  acts,  presumptions  of,  428. 
proof  of  official  capacity,  438. 

B. 

BAD  CHARACTER  — 
how  shown,  17,  20. 
mode  of  proving,  23. 

of  a  party,  irrelevant  to  an  inquiry  respecting  his  conduct,  15. 
when  in  issue,  relevant,  16. 

BANK  BOOK  — 

check  drawn  on,  evidence  of  payment,  315. 

BAPTISM  — 

may  be  proved  by  hearsay  when,  384. 
registry  of,  as  proof  of  birth,  387. 

BEER  — 

in  the  absence  of  all  evidence,  does  not  import  an  intoxicating  bever- 
age, 93. 

BELIEF  — 

of  witnesses,  when  competent,  364,  370. 
proved  how,  363,  375. 

BEST  EVIDENCE  — 

opinions  are,  when  no  other  can  be  obtained,  357,  360. 
what  is,  l75. 

BIBLE  — 

family  record  in,  387 

BILL  OF  LADING  — 
explanation  of,  191. 
what  part  cannot  be  varied  by  parol,  193. 

BILL  OF  SALE  — 

parol  to  identify  thing,  151. 
parol  to  vary  consideration,  193. 
when  cannot  be  varied  by  parol,  193. 
when  may  be  varied  by  parol,  193. 

BILLS  AND  NOTES  — 

bona  fide  purchaser  of  negotiable,  protected  when,  511,  513. 
cannot  be  varied  or  altered  by  a  prior  or  contemporaneous  parol  agree- 
ment, 188, 
evidence  of  the  real  relations  of  the  parties  to,  admissible,  190. 
it  is  presumed  that  the  holder  of,  is  a  bona  fide  holder  for  value,  433. 
that  they  were  transferred  to  plaintiff  on  the  day  of  their  date,  483. 
that  they  are  indorsed  before  due,  433. 
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BILLS  AND  NOTES  (continued)  — 

may  be  shown  to  have  been  delivei-ed  upon  conditions,  153,  301,  203. 
payment  by  check,  235,  287. 
payment  by  note  of  third  person  or  debtor,  237. 

wlien  negotiable,  presumed  to  have  been  regularly  negotiated,  431,  435. 
BIRTH  — 

proved  by  hearsay,  283,  290. 
proved  by  registry  of  baptism,  290. 
BONA  FIDE  — 

assignee  for  value  not  affected  by  declarations  of  assignor,  339. 
burden  of  proof  upon  defendant  to  show  that  he  is  a,  purchaser,  212, 

229,  234. 
holder  of  negotiable  paper,  511,  513. 
purchaser  of  commercial  paper  protected  when,  513. 
what  must  be  shown  by,  511,  513. 
BONDS—    ' 

alteration  of,  presumed  to  have  been  made  before  execution,  456. 
BOOKS  — 

entries  in,  of  births,  marriages  and  deaths,  290. 

of  hfstory,  evidence  of  matters  of  public  and  general  interest  when 

the  author  is  dead,  276,  283. 
of  history,  ancient  only  accepted,  383. 
of  science,  315. 
BOOKS  AND  PAPERS  — 
of  corpoi-ations,  316. 

against  whom  competent,  318. 
authentication  of,  316,  319. 
evidence  by  and  against  whom,  317,  319. 
how  must  be  proved,  816,  319. 
records  of  corporations  evidence  when,  246. 
BOOKS  OF  ACCOUNT  — 

admissible  in  favor  of  party  keeping  them,  304,  307. 

of  cash  transactions,  not  competent  evidence,  304. 

must  be  confined  to  transactions  in  the  ordinary  course  of  business,  30.5. 

must  show  that  party  kept  no  clerk,  304. 

that  party  kept  fair  and  honest  accounts,  305. 
that'some  article  or  service  charged  was  actually  furnished,  306, 
time  of  entry  in,  material,  307. 

what  must  be  shown  to  make  theni  original  evidence,  304. 
BOUNDARIES  — 

deceased  surveyor's  declarations  of,  competent  to  prove,  396. 
declaration  as  to,  when  competent.  275,  283. 
declarations  of  surveyor  competent  to  prove,  when,  296, 
maps  of  surveys,  proof  of,  when,  394. 
owner's  declarations  may  be  given  when,  296. 
perambulations,  evidence  of,  when,  295. 
private,  evidence  to  establish,  295. 
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BREACH  — 

of  promise  of  marriage : 

reputation  of  defendant's  wealth  competent  in  action  for,  489. 
witness  may  be  asked  how  certain  things  affected  plaintiff  in  an 
action  for,  13. 

BURDEN  OF  PROOF  — 

acts  and  declarations  of  executors  and  administrators,  347. 

ademption  and  lapsing,  257. 

advancements,  250. 

agency  of  husband  for  wife,  assignment,  263, 

books  and  papers  of  corporation,  246, 

citizenship  and  alienage,  258. 

consideration,  338. 

constructive  fraud,  234. 

continuous  fraudulent  transactions,  235. 

contracts  of  corporation,  244. 

conversion,  demand  in  action  for,  213,  329. 

contributory  negligence  must  be  proved  by  whom,  330. 

death,  259. 

execution  and  delivery  of  gift,  839. 

executors  and  administrators,  title  of,  347. 

existence  of  corporation,  340,  343. 

estoppel  by  and  against,  343. 

exceptions,  waiver,  conditions,  etc.,  must  be  proved  by  whom,  213. 

fictitious  consideration  fraudulently  made  up,  338. 

frauds  do  away  with  written  instrument,  336. 

fraud,  sufficiency  of  proof  to  carry  case  to  the  jury,  334 

gift,  339. 

illegality  of  contract,  232. 

in  actions  against  telegraph  companies,  224 

innocence,  presumption  of  in  civil  cases,  223. 

intent,  when  party  may  swear  to,  226. 

issue  and  legitimacy,  261. 

lies  with  whom,  211,  315. 

limitation  of  action  must  be  proved  by  whom,  317. 

marriage,  360. 

negligence  must  be  proved  by  whom,  218,  233. 

negligence  or  wrongful  acts  committed  abroad  must  be  proved  by 

whom,  333. 
payment,  335.  , 

partners  and  joint  contractors,  369. 

proof  of  partnership,  269. 

proof  of  dissolution  of  partnership,  373. 
penalties  must  be  proved  how,  216. 
powers  of  corporation,  244. 
preponderance  of  proof  sufficient,  214. 
remains  with  whom,  313,  338. 
sufficient  evidence  to  go  to  the  jury,  314,  334 
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BURDEN  OF  PROOF  (continued)  — 

title  of  husband  and  wife,  260. 

title  to  public  ofBce,  366. 

torts  of  corporation,  345. 

to  sat  aside  assignment  for  creditors,  339. 

usury,  233. 

wife's  title  to  property,  363. 
BUSINESS  — 

entry  made  in  usual  course  of,  303. 

knowledge  of  custom  by,  engaged  in,  161,  415. 

memoranda  made  in  the  usual  course  of,  primary  evidence  when,  303. 

BY-LAWS  — 

of  corporation,  evidence  by  and  against  whom,  316,  319. 


CANCELLATION  — 

of  will,  declarations  of  testator  competent  when,  355. 
CARGO  — 

parol  to  explain  meaning  of,  in  contract,  191. 
CERTIFICATE  — 

of  officer,  competent  in  his  own  favor  when,  366,  268. 
CERTIFIED  COPIES  — 

of  records,  124. 

primary  evidence  when,  135. 
CHARACTER  — 

of  party,  when  irrelevant,  15. 

evidence  of,  important  in  criminal  actions,  461. 

form  of  question  as  to,  in  criminal  cases,  16. 
in  civil  cases,  17. 

inquiry  as  to,  in  cross-examination,  17. 

is  presumed  to  continue  as  proved  to  be  in  time  past,  441. 

is  relevant  for  defendant  in  criminal  cases,  15. 

is  relevant  when  put  in  issue,  15. 

number  of  witnesses  upon,  limited,  17. 

prisoner's,  cannot  be  put  in  issue  by  the  state,  16, 

proof  of  corroborating  declarations,  18. 

sustaining  evidence  of,  18. 

when  in  issue,  22. 

how  to  be  proved,  16. 

when  put  in  issue,  evidence  of  particular  facts  may  be  admitted,  16. 

witness  must  be  acquainted  with  person's  general,  16. 
CHARTERS  — 

of  corporations,  240,  243. 

acceptance  of,  how  proved,  241. 

minutes  of  corporations  to  prove  acceptance,  343. 

user,  without  formal  acceptance,  240,  244 
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CHATTELS  — 

declarations  of  vendor  incompetent  as  against  vendee  when,  334,  336. 

possession  presumption  of  ownership,  459. 
CHECK  — 

stubs  of,  evidence  wlien,  315. 
CHILDREN  — 

advancements  to,  presumption  of,  250. 

birth  of,  may  be  proved  by  hearsay  evidence,  384,  290. 

legitimacy,  presumption  of,  436. 

CIRCUMSTANCES  — 

and  presumptions,  difference  between,  413. 

inflexible  proof  when,  413. 

surrounding  parties  in  interpretation  of  their  contracts,  148,  173. 

surrounding  party  at  the  time  of  making  and  delivery  of  contract,  176. 

CIRCUMSTANTIAL  EVIDENCE  — 

affectation  of  grief  and  fabrication  of  evidence,  470. 
proof  of  cause  of  death  by,  464. 

of  infanticide  by,  464.  ^ 

of  motive  by,  466. 

of  spoliation  of  evidence,  470. 

COHABITATION  — 

alone,  not  sufficient  to  prove  marriage,  436. 
as  proof  of  marriage,  436. 
hearsay  evidence  of,  admissible,  286. 
COLLATERAL  AGREEMENT— 

by  lessor  to  make  repairs  before  term,  198. 

is  "competent  to  show  independent  contract  relating  to  the  same  subject- 
matter  subsequently  made,  193. 
may  be  proved  by  parol  when,  195,  300. 
COLLATERAL  FACTS  — 

cross-examination  as  to,  for  the  purpose  of  contradicting,  not  allowed 

when,  30. 
cross-examination  to  show  the  temper,  disposition  or  conduct  of  a  wit- 
ness, 30. 
CLERGYMAN  — 

privileged  communication  of,  59. 
CLERK  — 

entries  made  by,  303,  306. 
COMMON  CARRIERS  — 

presumptions  as  to  negligence  of,  422,  433, 
as  to  passengei-s,  423. 
as  to,  in  an  accident  case,  422. 
as  to  contributory  negligence,  425. 
as  to  loss  of  property,  426. 
COMMON  EXPERIENCE  — 

courts  take  judicial  notice  of,  90. 


,        INDEX,  525 

The  references  are  to  pages. 
COMMON  LAW—     ' 

presumed  to  exist  in  all  countries  that  have  been  subject  to  England, 
454, 
COMMUNICATION  — 

between  counsel  and  client,  49.  , 

husband  and  wife,  73,  74. 
physician  and  patients,  55, 
state  officials,  60. 
with  deceased,  77,  84,  85. 

COMPARISON  OF  HANDWRITING,  399,  403. 

COMPETENCY  — 

communications  between  attorney  and  client,  49. 
communications  between  physician  and  pe^tients,  57,  58. 
confidential  communications  between  husband  and  wife,  61,  62. 
declarations  of  attorney  out  of  court,  113. 

of  administrator  or  executor  as  to  past  transactions,  113. 

of  a  former  owner  of  choses  in  action,  111. 

of  one  in  his  own  favor,  117. 

of  wife  while  leaving  husband's  house,  13. 
definition  of,  3. 

evidence  must  be  within  the  issue,  8. 

employee  may  state  that  he  was  not  acting  in  the  course  of  his  employ- 
ment, 13. 
matters  pending  suit  may  be  shown  when,  11. 
offer  of  settlement  or  compromise,  64. 
proof  of  corroborating  declarations,  18. 
testimony  of  husband  and  v*ife  in  criminal  actions,  73,  74, 

of  lunatic  or  idiot,  71. 

of  person  convicted  of  crime,  72. 
witness  may  explain  inconsistencies  between  testimony  and  pleading, 
43. 

may  be  asked  whether  he  intended  to  do  a  thing  correctly,  14. 

may  be  asked  for  what  reasons  he  did  not  do  certain  things,  13. 

may  state  eflfect  produced  upon,  by  certain  letters,  13. 

may  state  how  certain  acts  affected  or  seemed  to  affect  a  party,  13. 
COMPLAINTS  OF  SUFFERING  — 

by  party  sick  or  injured,  competent  when,  330,  333, 
COMPROMISE  —         , 

admissions  pending,  64,  65i. 
offer  of,  when  privileged,  64. 

when  not  privileged,  65. 
CONDITION— 

annexing  of,  to  the  delivery,  not  a  contradiction  of  instrument,  201, 904. 

burden  of  proof  of,  remains  with  whom,  312,  315. 

of  delivery  of  contract,  may  be  proved  by  parol,  301. 

of  party  injured,  may  be  shown  by  his  exclamations,  330,  333, 

precedent  may  be  shown  to  vitiate  instrument,  303,  304, 
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CONDUCT  — 

as  evidence,  466,  470. 
CONFESSIONS  — 

facts  discovered  in  consequence  of,  115. 

judicial,  wliat  are,  114. 

made  in  consequence  of  deception,  115. 

made  under  promise  of  secrecy,  115. 

made  wlien  confessor  was  drunk,  115. 

must  be  voluntary,  114. 

what  are,  114.  ^ 

when  caused  by  threat,  inducement  or  promise  proceeding  from  a  per- 
son in  authority,  115. 

CONFIDENTIAL  COMMUNICATIONS  —  . 

between  liusband  and  wife,  61,  63. 
CONSIDERATION—  ,, 

want  of,  may  be  shown  to  vitiate  written  instrument,  143. 

when,  of  written  contract  may  be  shown  to  be  diflfereat,  179. 
CONSPIRACY  — 

evidence  of,  necessary  when,  384. 

what  constitutes,  349. 
CONSPIRATORS  — 

declarations  of,  after  wrongful  acts  have  been  done,  350. 
before  conspiracy  was  complete,  349. 
one  against  the  others,  350. 

narratives  of  some  part  of  the  transaction  admissible,  351. 

what  foundation  must  be  laid  for  admission  of  declarations  of,  349,  351, 
CONSTRUCTION  — 

of  instrument,  176,  179. 

subsequent  action  and  conduct  of  parties  admissible,  193. 

surrounding  circumstances  admissible  in,  176,  185. 
CONSTRUCTIVE  FRAUD  — 

burden  of  proof  lies  with  whom,  234. 

will  be  presumed  wlien,  448. 

CONTEMPORANEOUS  ORAL  CONTRACT— 

is  presumed  to  be  merged  in  written,  145. 

where  instrument  on  its  face  appears  to  be,  though  not  in  fact  com- 
plete, 145. 

when  writing  relates  only  to  part  of  such  agreement,  146. 

when  writing  shows  that  it  does  not  embody  the  entire  contract,  146. 
CONTRACT  — 

alteration  in,  presumed  to  have  been  made  before  execution,  450. 

dates  of,  presumed  to  be  correct,  434. 

parol  evidence  to  complete  an  entire,  of  which  a  writing  is  only  a  part, 
183,  186. 

parol  evidence  to  show  condition  precedent,  148. 

presumed  to  have  been  delivered  on  the  day  it  bears  date,  434 

subsequent  change  of  written,  may  be  shown  by  parol,  193. 
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CONTRIBUTORY  NEGLIGENCE  — 

burden  of  proof  lies  with  whom,  320,  434,  437. 

in  actions  between  master  and  servant,  331. 

in  actions  by  passenger  in  sleepinjg-car  for  loss  of  money,  333. 

presumption  of,  433,  438. 

CONVERSION  — 

proof  of  demand  necessary  when,  339. 

CONVEYANCE  — 

condition  upon  which  delivered  may  be  shown  by  parol,  201. 

lawful  origm,  when  presumed,  460. 

presumed  to  have  been  delivered  when,  459. 
COPY^ 

equivalent  to  exemplification,  134. 

COPYRIGHT- 

burden  of  proof  as  to,  313,  318. 

CORPORATION  — 

accounts  and  business  entries  of,  are  competent  between  whom,  316. 
books  and  papers  of,  evidence  against,  840,  344,  317. 
charter  or  statute  best  evidence  of  legislative  sanction,  241. 
conti-acts  of,  how  shown,  241. 
incorporation  of,  by  laws  of  several  states,  343. 
de  facto,  how  proved,  340. 
existence  of,  how  proved,  341. 
acceptance  of  charter,  how  proved,  248. 
estoppel  by  and  against,  243. 
legislative  sanction,  how  proved,  241,  345. 
minutes  of,  proved  by  parol,  318. 
may  be  varied  by  parol,  319. 
power  of,  how  proved,  244. 
proof  of  charter  from  foreign  state,  343,  348. 
proof  necessary  in  actions  by  state  to  put  an  end  to,  340,  248. 
records  of,  evidence  against  whom,  316,  319. 
torts  of,  how  proved,  245 

COUNTER-CLAIM  — 

attacking  an  instrument  set  up  as,  41. 
COUNTERPART  — 

original  evidence,  131,  130. 

COURSE  OF  BUSINESS  — 

presumption  that  the  usual,  was  followed,  439. 

CREDIT  — 

of  witness,  15,  30. 

presumption  of,  rebutted  how,  7. 
CREDITOR  — 

evidence  of  poverty  of,  to  disprove  debt,  7, 
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CRIMINAL  — 

character  of,  cannot  be  put  in  issue  by  the  state,  16. 

CRIMIN'AL  ACTION  — 

insanity  of  defendant,  how  proved  in,  503. 
malice,  how  proved  in,  501. 
other  crimes  may  be  shown  to  prove  motive,  501. 
presumptions  against  crime  in,  460,  463. 

prosecution  must  prove  in  infanticide  that  the  child  was  born  alive, 
464. 

must  prove  motive,  466. 

must  prove  the  cause  of  death,  434. 

must  prove  the  corpus  delicti,  463. 
slight  evidence  competent  when,  501. 
testimony  of  accomplice  must  be  corroborated  when,  505. 
threats  by  deceased  competent,  504. 
threats  by  defendant  competent,  504. 
cross-examination  of  a  defendant  limited  to  mattei-s  called  out  on  direct 

examination,  45,  46,  47. 
good  character  of,  is  always  competent,  16. 
when  incompetent  witnesses,  73,  73. 

CRIMINATING  ANSWERS  — 

cross-examination  of  defendant  in  a  criminal  case,  45. 

what  are,  44. 

when  witness  is  exempt  by  statute  from  liability,  effect  of,  44 

when  witness  judge  of,  44. 

when  witness  may  waive  his  privilege  of  refusing,  44. 
CROSS-EXAMINATION  — 

as  to  collateral  facts  for  the  purpose  of  impeachment,  not  allowed,  30. 

extent  of,  upon  questions  of  character  and  reputation,  17 

leading  questions  allowed  upon,  493. 

limit  as  to  extent  as  to  whole  conversation,  when,  495. 

of  a  defendant  when  he  offers  himself  as  a  witness  in  a  criminal  case, 
45,  46,  47. 

when  defendant  may  cross-examine  his  own  witnesses,  493. 
CUSTOM  — 

adding  instrument  to  contract  by,  173. 

evidence  of,  not  admissible  unless  pleaded,  35. 

how  established,  167. 

local  notice  of,  must  be  shown,  168. 

may  be  annexed  to  written  instrument  by  parol,  161,  171. 

meaning  of,  interpreted,  161. 

must  be  certain  and  reasonable,  166. 

must  not  be  inconsistent  with  written  contract,  167. 

must  be  proved  by  the  multiplication  or  aggregation  of  a  great  number 
of  instances,  163. 

qualities  of,  166. 

when  not  necessarily  general,  167. 


INDEX.  529 

The  references  are  to  pages. 

D. 

DAMAGES  — 

a  witness  cannot  be  asked  how  much  less  property  was  worth  after  cer- 
tain things  happened,  475,  479. 

a  witness  cannot  testify  to  the  amount  of,  474,  480. 

benefits  to  premises,  when  allowed,  488. 

exemplary,  how  shown,  216,  218. 

expert  opinions  upon  the  question,  474. 

for  sale  of  liquor,  burden  of  proof  is  upon  party  alleging,  215. 

malice  cannot  be  shown  in  action  for  false  imprisonment,  506. 

offer  made  for  property  not  allowed  when,  481. 

price  paid  upon  sales,  evidence  of,  483. 

proof  allowed  where  there  is  no  market  value,  487. 

proof  of  value  in  action  on  special  contract,  488. 

proof  of  pecuniary  condition  of  party  allowed  when,  488. 

proof  of  reputation  in  libel,  when  allowed,  489. 

proof  of  reputation  in  libel  after  action  commenced,  not  allowed,  490. 

reputation  of  defendant's  wealth  in  action  for  breach  of  promise  oi 
marriage,  489. 

sales  or  value  of  other  property  incompetent  when,  483,  486. 

special,  must  be  alleged  in  pleading,  29. 

sum  inserted  in  deed  not  evidence  of  value,  486. 

value  of  work,  labor  and  services,  how  proved,  487. 

when  the  law  presumes,  474. 

who  may  testify  as  to  value,  474,  484 

DATE  — 

of  book  entries  not  relating  to  the  suit  may  be  testified  to  by  witness, 

404,  407. 
of  death,  presumption  of,  444,  450. 
of  death  shown  by  registers,  290. 
of  writing,  parol  evidence  to  show,  149,  156. 
presumption  as  to  correctness  of,  434. 

DEAF  AND  DtTMB  PERSON  — 
competent  as  a  witness,  66,  67. 

DEATH  — 

effect  of,  upon  competency  of  other  party  to  testify  as  witness,  76, 77. 

assignors  and  grantors,  79. 

heira,  legatees  and  distributees,  80. 

may  be  proved  by  hearsay  when,  283,  290. 

presumption  of,  and  of  time  of,  442. 

from  voyage  and  special  peril,  446,  447. 
presumption  of,  from  seven  years'  absence,  444 
presumption  of,  before  seven  years,  444. 
proved  by  registry  of,  290. 

rebutting  presumption  of,  from  absence,  259,  443,  446k 
34  \ 
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DEATH  (continued)  — 

survivorship  in  common  casualty,  447. 

survivorship  of  husband  and  wife,  presumption  of,  446. 

time  of,  presumed,  259,  443. 

■when  presumption  of,  after  seven  years  does  not  arise,  446t 

without  issue,  presumption  of,  442,  450. 

without  issue  under  age,  not  presumption  of,  442,  450. 
DEBT  — 

barred  by  statute  of  limitation,  217. 

discharge  from,  must  be  set  up  in  pleadings,  28. 

evidence  of  poverty  of  creditor  to  disprove,  7. 

extinguished  by  lapse  of  time,  451. 

new  promise  or  acknowledgment  of,  218. 

payment  shown  by  circumstantial  evidence,  236. 
DECEIT  — 

declaration  of  assignor  for  benefit  of  creditors  good  against  assignee, 
339. 

person  presumed  to  act  honestly,  434. 

DECLARATIONS  — 

as  to  facts  of  family  history,  competent  when,  285,  387. 

by  wliom  must  be  proved,  283,  290. 

competent  to  prove  marriage  when,  286. 
as  to  matters  of  public  and  general  interest,  competent,  277, 280. 
as  to  pedigree,  283,  287. 
in  one's  own  favor,  competent  when,  117. 
made  in  view  of  controversy,  incompetent,  289. 
must  be  ante  litem  motam,  280. 

of  administrator  as  against  the  estate,  incompetent  when,  113w 
of  agent,  competent  when,  13»  109. 

incompetent  when,  109. 

when  part  of  the  res  gesice,  326,  328. 
of  assignor  against  assignee,  833. 

of  assignor  for  benefit  of  creditors  prior  to  assignment,  339,  843. 
of  conspirator  against  co-conspirator,  348,  350. 
of  donor  as  to  gift,  302. 
of  joint  contractors,  112,  113. 
of  one  partaer  as  against  another,  competent  when,  113,  113. 

incoilipetent  when,  113,  113* 
of  owner  as  to  ownership,  299,  303. 
of  party  as  to  mental  or  bodily  suffering,  330,  336, 
of  party  to  show  state  of  mind,  13. 
of  principal  against  surety,  110. 
of  testator  as  to  will,  302. 

before  execution  of  will,  354,  355i 

after  execution  of  will,  355. 

to  show  revocation  of  will,  354. 
of  vendor  as  against  vendee,  33& 
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DECLARATIONS  (continued)  — 

of  wife  leaving  husband's  house,  competent  against  him,  13, 

post  litem  matam,  281. 

prior,  out  of  court,  to  corroborate,  7,  12. 

proof  of  corroborating,  when  competent,  18. 

to  show  intent,  352. 

when  part  of  res  gestae,  333,  348. 

when  rights  must  be  ancient  and  declarant  dead,  37fc 

whole  must  be  taken  together,  U8. 

DECLARATIONS  AGAINST -INTEREST  — 
admissible  when,  299,  303. 
condition  precedent,  300. 
of  deceased  grantor,  301. 
of  decedent  against  his  representatives,  301. 
of  testator  as  to  contents  of  will,  302. 

DECREE  — 

not  absolutely  conclusive  as  estoppel  against  grantee,  508. 

of  surrogate,  prima,  facie  evidence  of  tlie  matter  adjudged  in  it»  50& 

DEED  — 

ancient,  pixjves  itself  when,  293,  295.. 

assent  of  grantee  in.  presumed,  458.  , 

cannot  be  conti-adicted  by  parol,  201. 

delivery  of,  presumed  when,  456. 

parol  to  explain,  176,  190. 

presumed  to  be  delivered  on  the  day  of  its  date,  450. 

when  may  be  shown  to  have  been  intended  as  a'mortgage,  200. 

DEFENDANT  — 

cross-examination  of,  when  he  offers  himself  as  a  witness  in  a  crimi- 
nal case,  45. 
evidence  against  one  of  two  or  more,  IL 
questions  by  a  co-defendant  may  be  objected  to  by,  499. 

DEFENSES  — 

burden  of  pix)of  of  avoidance,  339,  333. 

of  forfeiture,  233. 

of  usury,  381,  284, 

of,  is  upon  party  setting  up,  239,  233L 
composition,  29. 
discharged  from  debts,  281 
fraud,  81. 
illegality,  30. 
infancy,  29!. 
payment,  39. 
performance,  30l 
release,  38. 
res  ad^udicata,  37. 
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DEFENSES  (continued)  — 
statute  of  limitation,  26. 
that  he  is  a  bona  fide  purchaser,  S34 
title  in  a  stranger,  25. 
what  may  be  proved  under  general  issue,  37. 

DEFINITION  — 

of  evidence,  in  general,  1. 

circumstantial,  3. 

competent,  3. 

conclusive,  3. 

cumulative,  3. 

direct,  3. 

extrinsic,  3. 

hearsay,  3. 

moral,  3. 

negative  evidence,  11. 

of  custom,  160. 

parol,  3. 

positive,  3. 

presumptive,  3. 

primary,  3. 

relevant,  3. 

satisfactory,  4 
/  secondary,  2. 

DELIVERY  — 

presumed  when,  458. 

DEMAND  — 

proof  of,  necessary  in  conversion  when,  329. 

DEMONSTRATIVE  EVIDENCE  — 
admissible  when,  138,  139. 
exhibition  of  child  in  bastardy  cases,  139. 

of  injured  limb  in  action  for  injuries,  139. 

of  underclothing  in  prosecution  for  rape,  138. 
illustrations  of  handwriting  on  blackboard,  404 

DEPOSITION  — 

oral  proof  of  contents  of,  137. 
DESCRIPTION  — 

may  be  made  by  demonstrative  evidence  when,  138,  139. 
by  photographs  when,  140. 
DESTRUCTION- 

fraudulent,  of  instrument,  effect  of,  137. 

of  will,  when  presumed,  135, 137,  354. 

voluntary,  of  written  instrument,  effect  of,  137,  130, 

DETECTIVES  — 

as  witnesses,  not  deemed  acoomplicesi  505. 
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DEVISEES  — 

proof  necessary  to  charge  with  debt  of  ancestor,  250. 

DILIGENCE  — 

to  obtain  origing,!  evidence,  suflSciency  of,  130. 

DISAPPEARANCE  — 

presumption  of  death  by,  243,  346. 

DISCHARGE  — 

from  debt,  330,  333. 

DISEASE  — 

experts  may  testify  as  to  what  may  be  the  result  of,  394,  399. 
that  certain  injuries  were  the  cause  of,  395,  397. 
that  puerperal  mania  is  a  common,  at  child-birth,  395. 

DISTANCE  — 

a  witness  may  state  how  far  one  could  ordinarily  see  along  a  certain 
road,  379,  384. 
may  testify  as  to  the  rate  of  speed  of  a  train,  384. 

DIVORCE  — 

innocence  will  be  presumed  in  actions  for,  434,  435. 
DOCUMENTS  — 

ancient,  when  prove  themselves,  888. 

dates  of,  presumed  to  be  correct,  433,  434. 

may  be  shown  to  have  been  delivered  upon  condition,  201,  303. 

notice  to  pi'oduce,  necessary  when,  131. 

sufficiency  of,  133. 
parol  evidence  of  circumstances  surrounding  making  of,  176,  178. 
parol  evidence  to  complete  an  agreement  of  which  a  writing  is  only  a 

part,  183. 
presumed  to  have  been  delivered  upon  the  day  they  bear  date,  434. 
presumptions  as  to,  regular  on  their  face,  434. 
public,  recitals  in,  evidence  when,  291. 
subsequent  changes  of,  can  be  shown  by  parol,  193. 
that  must  be  produced,  130. 

wliich  the  law  requires  to  be  in  writing,  130,  123. 

writings  the  contents  of  which  are  disputed,  122. 

writings  the  existence  of  wliich  are  disputed,  131. 

executions,  133. 

returns  on  execution,  133. 

maps,  123. 

warrants.  133. 
when  consideration  mentioned  in,  may  be  shown  to  be  different,  179, 

183. 
when  written,  may  be  contradicted,  308,  209. 
DOLI  CAPAX  — 

child  between  the  age  of  seven  and  fourteen  not  presumed  to  be,  450. 
child  under  seven  years  of  age  presumed  not  to  be,  450. 
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DOMICILE  — 

a  person  may  belong  to  Beveral  places,  258,  259. 
a  wife's,  is  proved  how,  258,  259. 
hearsay  evidence  competent,  283,  290. 
of  illegitimate  minor,  is  proved  how,  258. 
of  legitimate  minor,  is  proved  how,  259. 
of  person  sui  juris,  is  proved  how,  258. 
of  soldiers  and  sailors,  is  proved  how,  259. 
once  shown  is  presumed  to  continue,  438. 
when  residence  is  equivalent  to  place  of,  257,  259. 
DONOR'—    . 

declaration  of,  admissible  to  show  intention  when,  354 
when  declaration  of,  not  admissible  as  against  donee,  355. 
DURESS  — 

may  be  shown  to  vitiate  written  instrument,  143. 
DYING  DECLARATIONS  — 
homicide : 

where  the  death  of  deceased  is  a  subject  of  the  charge,  297. 
allowed  only  in  case  of,  297. 
allowed  only  to  material  matters,  298. 

allowed  only  where  declarant  is  in  extremis  and  has  given  up  all 
hope  of  life,  297. 
if  in  writing,  must  be  produced  or  accounted  for,  299. 
must  be  complete,  299. 
weight  to  be  given  to,  299. 

E. 

ENTICING  AWAY  — 

declarations  of  wife  competent  in  actions  for,  13. 
ENTRIES  — 

in  church  record,  evidence  of  the  fact  stated  when,  277,  286. 

in  public  documents,  evidence  when,  282. 

in  public  records,  evidence  of  itself,  290. 

of  death,  in  family  Bible,  etc.,  283,  290. 

of  family  history,  in  public  records,  287. 

of  marriage,  in  register,  290. 

of  public  matters,  when  evidence,  289. 

EQUITABLE  ESTOPPEL  — 

by  bailee,  in  action  by  bailor,  509. 

by  insurance  company,  in  action  by  insured,  510. 

by  maker  of  commercial  paper,  in  action  by  holder,  511, 

by  tenant,  in  action  by  landlord,  510. 

by  whom  it  may  be  invoked,  509,  513. 
ERASURES  — 

presumption  that  they  were  made  before  execution  of  the  instrument, 
431,  435. 
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ESTOPPEL  — 

as  presumptions,  416. 

bona  fide  purchasers  of  commercial  paper  entitled  to  protection  when, 
511,  513. 

by  and  against  corporations,  343. 

preliminary  proof  in  insurance  not  conclusive,  510. 

what  is,  509. 
EVIDENCE  GIVEN  IN  A  FORMER  PROCEEDING  — 

must  be  between  the  same  parties,  314. 

must  be  in  a  contested  matter,  313. 

what  must  be  shown  in  order  to  make  it  competent,  814 

EXAMINED  COPIES  — 

when  primary  evidence,  134. 

EXCEPTION  IN  STATUTE  — 

burden  of  proof  of,  is  upon  party  alleging  it,  213. 

EXCISE  LAW  — 

any  person  may  testify  that  in  his  judgment  another  person  was  intox- 
icated, 315,  317. 
any  witness  may  testify  that  liquor  was  brandy,  gin  or  whisky,  315. 

EXCLAMATIONS  — 

as  tending  to  show  motive,  330,  334 

intention,  348,  351. 
of  person  suflEering  from  bodily  or  mental  feelings,  competent  evidence 

when,  330,  333. 
of  a  woman  ravished,  331. 
place  where  made,  material,  323. 
time  when  made,  material,  333. 

EXCUSE  — 

witness  may  state  his,  for  not  doing  certain  things,  13. 

EXECUTORS  AND  ADMINISTRATORS  — 

acts  and  declarations  of,  when  competent  against  estate,  247. 
admissions  as  to  past  transactions  not  within  personal  knowledge,  not 

competent,  113. 
title  of,  how  proved,  247. 
EXEMPLIFICATION  — 

copies  equivalent  to,  134 
EXPERTS  — 

a  party  may  testify  as  to  mental  injuries  received  by  himself,  394 
cannot  draw  inferences  from  evidence  of  other  witnesses,  395,  398. 
cannot  state  as  to  the  safety  of  a  rule,  383,  385. 

that  a  certain  place  was  too  narrow  to  allow  a  wagon  to  turn 

around, '384 
that  a  certain  fence  is  BuflSeient  to  hold  stock,  385. 
that  a  person  has  mental  strength  to  manage  his  business,  386,  389. 
that  a  person  had  not  testamentary  capacity,  387. 
that  a  place  was  reasonably  safe,  385. 
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EXPERTS  (continued)  — 

cannot  state  that  a  place  was  dangerous,  383. 

that  timbers  used  were  improper  for  the  purpose,  382,  385. 
whether  a  person  was  generally  careful  and  skilful,  391,  393. 
whether  or  not  a  train  stopped  long  enough  to  permit  a  passenger 
to  alight,  380,  383. 
in  cases  of  value  there  are  no  fixed  rules  as  to,  474 
judge  must  decide  whether,  is  or  not,  359,  366. 
may  give  opinion  from  facts  claimed  to  have  been  proven,  364,  367. 
may  state  that  a  caboose  was  in  a  bad  condition,  383,  385. 

that  all  that  was  possible  was  done  to  prevent  collision,  383,  385. 

that  a  machine  was  properly  handled,  408. 

that  a  photograph  is  a  correct  representation  of  a  place,  409. 

that  a  turn-table  is  dangerous,  408. 

that  machinery  is  adapted  to  the  purposes  for  which  it  is  used,  408. 

that  plaintiff  was  capable  of  performing  the  work  satisfactorily, 

380,  384. 
that  a  vessel  was  properly  loaded.  358. 
that  there  was  a  defect  in  the  sidewalk,  359. 
the  distance  in  which  a  car  could  be  stopped,  379,  381. 
the  usual  and  ordinary  capacity  of  a  man  for  doing  business,  395, 

899. 
the  necessary  measures  which  should  be  taken  to  prevent  acci- 
dents, 388. 
their  reasons,  with  their  opinions,  384. 
whether  a  railroad  is  properly  constructed,  335. 
who  are,  378. 
who  are  deemed,  379. 

EXPLAINING  — 

inconsistencies  between  testimony  and  pleading,  43. 

EXTRINSIC  EVIDENCE  — 
in  relation  to  wills,  253. 


FAILURE  OF  CONSIDERATION  — 

defense  to  an  action  upon  an  instrument  when,  179,  181. 
FALSE  IMPRISONMENT  — 

proof  of  malice  is  incompetent  in  actions  for,  506. 
FALSE  REPRESENTATIONS  — 

burden  of  proof  upOn  creditor  to  show,  when,  238. 

constructive  burden  of  proof  lies  with  whom,  234. 

continuous  acts  of,  part  of  the  res  gestae  when,  835. 

evidence  of  other  transactions  to  establish,  836. 

may  be  shown  to  do  away  with  written  instrumenti  143,  146,  208. 

must  be  specially  alleged  in  pleadings,  30. 

never  presumed,  434 
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FALSE  REPRESENTATIONS  (continued)  — 
person  presumed  to  act  honestly,  485. 

person  charged  with,  entitled  to  the  presumption  of  innocence,  325. 
suflacienoy  of  proof  of,  to  carry  case  to  jury,  334 
win  not  be  implied  from  relationship  of  parties,  334. 

FAMILY  — 

charts  or  genealogical  tables  evidence  of  the  fact  stated  in,  387. 
declarations  of  relatives  as  to,  388. 

of  deceased  relatives  as  to,  888. 

of  living  persons  as  to,  390. 
entries  in  public  records  as  to,  290. 

Bible  of,  287. 
hearsay  to  prove  who  are,  389. 

FAMILY  HISTORY  — 

by  whose  declarations  proved,  287,  291. 

declarations  of  deceased  persons  as  to,  388. 

declarations  of  living  persons  competent  to  show,  290. 

entries  in  Bible  as  proof  of,  387, 

entries  in  chart  or  genealogical  table,  when  proof  of,  388. 

facts  that  may  be  proved  in  regard  to,  289,  391. 

may  be  shown  by  hearsay  evidence,  289. 

memorandum. in  almanac  or  prayer-book,  evidence  of,  387,  391. 

registry  of  births  and  marriages,  part  of,  390. 

FEELINGS  — 

a  person  may  testify  that  another  exhibited  mental  anguish,  404,  407. 
a  witness  may  testify  that  the  statements  of  a  party  were  made  volun- 
tarily, 390,  394. 
a  witness  may  testify  whether  or  not  parties  were  friendly,  391. 

FOREIGN  LAW  — 

courts  will  not  take  judicial  notice  of,  455,  457. 

new  or  statutory  laws  are  not  presumed  to  be  the  same  as  that  of  the 

forum,  456, 
presumed  to  be  the  same  as  that  of  the  forum,  454. 
proved  to  exist,  is  presumed  to  continue,  438,  440. 

FORMER  ADJUDICATION  — 
between  strangers,  507. 
defenses  to,  508. 

judgments  in  criminal  cases  not  evidence  in  civil,  509l 
must  be  pleaded  when,  506. 
parol  evidence  to  show,  508. 
surrogate's  decree  as,  508. 
what  are  conclusive  between  parties,  509. 

FORMS  OF  EXPRESSION  — 

experts  may  state  the  meaning  of,  407. 
may  be  explained  by  parol,  156. 
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FRAUD  — 

burden  of  proof  upon  creditor  to  show,  when,  328. 

constructive,  burden  of  proof  lies  with  whom,  234. 

continuous  acts  of,  835. 

evidence  of  other  transactions  to  establish,  336. 

may  be  shown  to  do  away  with  written  instrument,  143,  303. 

must  be  specially  alleged  in  pleadings,  80, 

never  presumed,  434. 

person  presumed  to  act  honestly,  434. 

persons  charged  with,  entitled  to  the  pj-esumption  of  innocence,  335,435. 

similar  acts  committed  about  the  same  time  are  admissible  when,  14 

suCScienoy  of  proof  of,  to  carry  case  to  jury,  334. 

will  not  be  implied  from  relationship  of  parties,  234. 

FRAUDULENT  DESTRUCTION  OF  INSTRUMENT  — 
effect  of,  upon  party,  127,  486,  437. 
party  refusing  to  produce,  presumed  to  have,  437. 

G. 

GEOGRAPHICAL  MATTERS  — 

courts  take  judicial  notice  of,  97,  98. 
GIFT  — 

declarations  of  donor  not  competent  against  donee  when,  333,  339. 
when  competent  to  show  intention,  338. 

inter  vivos,  what  necessai'y  to,  239. 

of  debt,  may  be  made  by  giving  receipt,  239. 

promissory  note  will  pass  by  delivery  of,  without  indorsement,  339. 

proof  of,  from  husband  to  wife,  must  be  clear,  363. 

when  declaration  of  donor  sufficient,  339. 

when  may  be  shown  by  parol,  275,  390. 
GOOD  FAITH  —  , 

purchaser  of  commercial  paper  protected  when,  511,  513. 

GRANTOR  — 

declai-ations  of,  incompetent  as  against  grantee,  334. 

when  incompetent  as  a  witness  in  an  action  by  his  grantee  against  the 

'   estate  of  a  decedent,  79. 

H. 

HANDWRITING— 

an  expert  may  illustrate  upon  a  blackboard  the  difference  between, 
400,  404. 
may  state  the  meaning  of  characters,  marks,  figures,  etc.,  407. 
may  state  whether  a  certain  paper  is  dated  January  or  July,  407. 
may  state  whether  a  figure  is  "  4  "  or  "  3,"  157. 
may  state  whether  a  note  has  been  -altered  from  "  8  "  to  "  80,"  156, 
157. 
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HANDWRITING  (continued)  — 

when  a  witness  testifies  to  the  genuineness  of  a  signature  on  a  paper  he 
may  be  asked  as  to  the  same  party's  signature  to  other  papers,  403, 
404. 
when  a  witness  is  deemed  to  be  acquainted  with,  399,  404. 
HEARSAY  — 

as  to  facts  of  family  history,  283. 

by  whose  declarations  pi'oved,  285. 
declarations  of  deceased  person,  288. 

of  servant  and  intimate  acquaintances,  289. 
made  in  view  of  controversy,  289. 
when  declarant  alive,  290. 
family  records,  287. 
marriage,  290. 

old  documents  and  inscriptions,  288. 
ante  litem  motam,  280. 
declarations  post  litem  motam,  281. 
definition  of,  2. 

evidence  admissible  when,  279,  291. 
lis  vioia,  what  is,  280. 

maps  and  documents,  when  competent  as,  282, 
matters  of  public  and  general  interest,  278. 
particular  facts  not  competent,  282*. 
public  and  general  interest,  distinction  between,  278. 
public  interest,  what  is,  277. 
public  records,  290. 
public  facts  and  statutes,  etc.,  291. 
rights  must  be  ancient  and  declarant  dead,  279. 
witness  need  not  specify  from  whom  he  heard,  381. 
what  matters  not  admissible  as,  381. 
whaf  is,  275. 
HEIRS  — 

cannot  testify  to  a  personal  transaction  with  a  decedent  when,  80. 
exclusion  of  an  interested  party,  248. 
pleadings  in  actions  by  or  against,  40. 
proof  necessary  to  charge  with  debt  of  ancestor,  250. 
HISTORY  — 
family: 

by  whose  declarations  proved,  285. 
declarations  of  a  deceased  person  as  to,  288. 
of  relatives,  289. 

made  in  view  of  controversy,  incompetent,  889. 
declarations  when  declarant  alive,  290. 
facts  that  may  be  proved,  283. 
hearsay  as  lo  facts  of,  competent  when,  275,  290. 
marriage,  286. 

old  documents  and  inscriptions,  288. 
records,  390. 
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HUSBAND  — 

con  tract  by,  for  services  of  wife,  void,  265. 
torts  committed  by  wife  in  presence  of,  265. 

what  must  be  shown  in  actions  for  necessaries  purchased  by  wife,  265. 
what  must  be  shown  in  actions  for  alienation  of  wife's  affections,  264, 
266. 
HUSBAND  AND  WIFE  — 

agency  of  liusband  for  wife  not  presumed,  262. 

wife  for  liusband,  iu  domestic  affairs,  presumed,  263 
cannot  testify  against  each  other  in  criminal  actions  except  as  to  per- 
sonal injuries  inflicted  upon  themselves,  61,  63,  63,  74,  75. 
communications  in  presence  of  a  tliird  person  not  privileged,  61,  62. 
confidential  communications  between,  61,  63. 
exception  to  rule  of  exclusion  in  criminal  cases,  76. 
it  is  a  personal  privilege  which  may  be  waived,  61. 
letters  written  by,  to  the  other,  privileged,  62. 
marriage ;  proof  of,  necessary  to  entitle  it  to  protection,  62. 
neither  is  competent  eithei:  to  prove  or  disprove  non-intercourse  or  non- 
access,  265,  436. 
presumption  of  ownership  of  property  and  joint  possession  of,  263,  265, 

418. 
proof  of  gift  from  one  to  the  other  must  be  clear,  263. 
when  relation  begins  and  terminates,  75,  76. 

wife  as  a  witness  for  co-defendant  tried  with  her  husband  in  a  crim- 
inal action,  75. 
wife  has  burden  of  proof  of  showing  title  to  property  found  in  posses- 
sion of  herself  and  husband,  264. 
HYPOTHETICAL  QUESTIONS  — 

form  of,  within  the  discretion  of  the  judge,  371,  375. 
must  be  based  upon  all  the  facts  or  assumed  facts  to  which  the  opinion 
is  required,  372,  374. 
upon  facts  which  the  jury  are  to  pass  upon,  373. 
upon  facts  which  there  is  evidence  to  prove,  376. 
on  cross-examination,  abstract  or  theoretical  questions  may  be  put,  877. 
opinions  of  experts  must  be  elicited  by,  375. 

I. 

IDENTITY  — 

of  name,  raises  presumption  of  person,  447. 
of  person  or  thing,  how  proved,  471. 

of  subject  or  person  in  written  contract  may  be  shown  by  parol,  150. 
witness  may  state  that  a  person  is  commonly  known  by  a  certain  name, 
407. 
that  a  photograph  is  a  coi-rect  representation  of  a  place,  404,  405. 
that  drawers  woi-n  by  a  party  are  similar  to  those  stolen  from  him, 

406. 
that  footprints  corresponded  with  defendant's  boots,  405,  407. 
that  hair  found  was  from  a  certain  horse,  406, 
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IDIOTS  — 

incompetent  as  witnesses,  71. 
who  are,  71. 

IGNORANCE  — 

of  law,  no  excuse  when,  415. 

ILLEGALITY  — 

burden  of  proof  of,  upon  party  alleging  it,  233. 

must  be  specially  alleged  in  pleadings,  30. 

parol  evidence  may  be  given  to  vitiate  written  inatruraenti  143. 

ILLEGITIMACY  — 

may  be  proved  by  hearsay  when,  283,  390. 
will  be  presumed  when,  436. 

IMPEACHMENT  — 

laying  foundation  for  contradicting  witness,  21. 
number  of  witnesses  upon,  17. 
of  witness,  15,  16,  17. 
sustaining  evidence,  18. 

IMPLIED  ADMISSIONS  — 
by  partial  payment,  113. 

declaration  of  one  party  made  in  the  presence  of  another,  105. 
silence  as,  105,  106, 
what  are,  105,  100. 
when  it  must  be  shown  that  party  heard  the  declarations,  106. 

IMPRESSION  — 

of  witness,  not  evidence,  390,  393. 
INCIDENT  — 

adding' to  contract  by  usage,  178. 
INDORSEMENT  — 

presumption  as  to  time  of,  511,  513. 
INFAMY  — 

how  disability  removed,  73. 

persons  convicted  of  felony,  73,  73. 

when  renders  a  witness  incompetent,  73,  73. 
INFANCY  — 

may  be  shown  by  hearsay  evidence,  383,  290. 

must  be  specially  alleged  in  pleadings,  39. 
INFANTS  — 

between  the  age  of  seven  and  fourteen  years,  not  presumed  to  be  capa- 
ble of  committing  crime,  450, 

Isnowledge  of  the  nature  of  an  oath  necessary,  69,  70. 

under  seven  years,  presumed  not  capable  of  committing  crime,  450, 

when  competent. witnesses,  69. 
INITIALS  — 

witnesa  may  state  that  certain,  stand  for  certain  words,  407. 
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INJURY  — 

a  party  may  testify  that  a  person  looked  as  though  he  had  been  struck 

with  a  red-hot  iron,  404,  407. 
a  plaintiff  may  testify  that  he  suffered  pain  in  connequence  of,  395,  399. 
an  expert  may  testify  as  to  position  of  party's  body  at  time  of  receiv- 
ing, 397,  399. 
may  state  the  amount  of  force  requisite  to  cause  the,  395. 
may  state  tlie  effect  of,  upon  a  person,  394,  397. 
may  state  wlieth^r  it  could  have  resulted  from  the  accident  com- 
plained of,  398. 
may  state  whether  it  is  of  a  class  that  are  painful,  396. 
may  state  whether  miscarriage  is  traceable  to  the,  395,  398. 
may  state  whether  the  injury  would  have  resulted  from  the  cause 
alleged,  396. 

INNOCENCE  — 

a  person  is  supposed  to  do  what  he  has  the  right  and  power  to  do,  451. 
presumption  of,  continues  through  the  trial  in  criminal  cases,  460,  470. 

in  civil  cases,  225,  434. 

in  criminal  cases,  460. 

INQUIRY  — 

as  to  absence  for  seven  years,  necessary  when,  443,  447. 
as  to  character  and  reputation  on  cross-examination,  17. 

INSANITY  — 

an  expert  may  state  his  opinion  as  to,  based  on  his  own  knowledge,  386. 
may  state  whether  there  is  any  form  of,  where  the  mind  at  fits 

comes  and  goes,  387. 
may  testify  directly  what  is,  or  what  causes  it,  388. 
communications  to  defendant  may  be  shown  upon  the  question  of,  503. 
once  proved  to  exist  is  presumed  to  continue,  441. 

INSCRIPTION  — 

ancient,  evidence  of  facts  stated  when,  288. 

on  monuments,  may  be  shown  by  parol,  205. 

on  tombstones,  may  be  shown  by  parol,  205. 

on  trees  by  surveyors,  may  be  shown  by  parol,  205. 

on  walls,  may  be  shown  by  parol,  205. 

INSTRUMENT  — 

original  need  not  be  produced  when  in  the  hands  of  the  opposite  party, 
128. 

when  beyond  the  jurisdiction  of  the  court,  128. 

when  cannot  be  found  after  diligent  search,  127,  129. 

when  in  the  hands  of  a  stranger  who  refuses  to  produce  it,  128. 

when  it  has  been  destroyed,  127,  139. 

when  it  is  a  public  document,  128. 
ancient,  prove  themselves  when,  282,  290. 
alteration  presumed  to  have  been  made  before  execution,  456. 
may  be  shown  to  have  been  delivered  conditionally,  301, 
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INSTRUMENT  (continued)  — 

parol  evidence  as  to  identity,  existence  or  validity  of,  175. 
concerning  written,  174,  207. 
to  complete  an  entire  agreement  of  which  a  writing  is 

only  a  part,  182. 
to  show  icircu  instances  surrounding  its  execution,  177, 

179. 
to  show  it  was  not  intended  as  a  contract,  176. 
subsequent  changes  of,  can  be  shown  by  parol,  192. 
when  consideration  mentioned  in,  may  be  shown  to  be  different,  179. 
when  written,  may  be  contradicted,  308. 
when  not  signed  by  both  parties,  174. 

INSURANCE  — 

opinions  may  be  given  to  show  the  meaning  of  certain  words  in  pol- 
icies of,  407. 

parol  evidence  may  be  given  to  show  who  were  intended  to  be  the  true 
parties  in  policies  of,  194,  195. 
INTENT  — 

a  party  may  testify  that  he  had  never  parted  with  a  deed  to  pass  the 
property,  390. 

a  party  may  testify  that  he  did  not  intend  to  charge  plaintiff  with  com- 
mission of  a  crime,  391. 

fictitious  consideration  fraudulently  made  up  as  evidence  of,  228. 

is  presumed  from  acts  of  person,  451. 

may  be  shown  by  testimony  of  witness  when,  13. 

of  parties  to  a  written  instrument,  cannot  be  shown  by  parol,  153. 

of  testator,  must  be  gathered  from  the  will,  159. 

similar  fi-audulent  acts  committed  about  the  same  time  are  admissible 
to  show,  14, 

when  party  may  swear  to,  226. 

witness  may  be  asked  as  to  his,  14. 

witnesses  may, swear  to  their  intent  when,  390. 
INTEREST  — 

a  person  is  presumed  to  do  what  it  is  his  interest  to  do,  451. 

matters  of  public  and  general,  377,  383. 

of  husband  and  wife,  418. 

what  matters  involve  public  or  general,  276,  381. 

public  and  general,  distinction  between,  378. 

when  hearsay  admissible,  276,  880. 
INTERESTED  THIRD  PERSON  — 

when  incompetent  as  a  witness  in  an  action  against  estate  of  a  de- 
ceased person,  79,  348. 
INTERLINEATION  — 

experts  may  testify  as  to  whether,  was  made  at  the  time  or  after  the 
writing  was  made,  403,  40.4. 

party  offering  paper  wit!),  must  explain  it,  457. 

presumed  to  have  been  made  before  execution  of  instrument,  456. 
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INTERPRETATION  — 
of  abbreviations,  407. 
of  ambiguous  expressions,  158,  160. 
of  documents,  evidence  for,  171,  173. 
of  forms  of  expression,  157. 
of  illegible  characters,  156. 
of  technical  expressions,  156. 
of  words  by  usage,  158,  163. 

an  expert  may  testify  to  the  meaning  of  certain  words  and  characters, 
407. 

INTOXICATION  — 

how  proved,  215,  317,  404,  407. 

person  in  state  of,  incompetent  as  a  witness,  79. 
ISSUE  — 

as  against  one  of  two  or  more  defendants,  11. 

discharge  from  debts  cannot  be  sliown  unless  within  the,  38. 

evidence  must  be  within,  8. 

evidence  must  tend  to  prove,  10. 

failure  to  deny  fact  in  answer,  effect  of,  25. 

limitations  cannot  be  proved  unless  within  the,  37. 

of  marriage,  presumed  when,  261. 

of  marriage,  must  be  proved  how,  361. 

res  adjudicata  cannot  be  shown  unless  within  the,  37. 

title  in  a  stranger  cannot  be  shown  unless  within  the,  35. 

writings  collateral  to,  need  not  be  produced  or  accounted  for,.  139, 

J. 

JOINT  LIABILITY  — 
proof  of,  369. 

JUDGE  — 

cannot  be  made  to  disclose  consultations,  49. 

JUDGMENT  — 

is  conclusive  proof  of  the  fact  stated  in  it,  when,  506. 

in  criminal  case  not  evidence  in  civil  case,  501. 

parol  evidence  may  be  given  to  identify  parties  to,  151. 

to  show  illegality  of,  143, 

to  show  that  court  had  no  jurisdiction,  507,  510, 

JUDICIAL  NOTICE  — 
charters,  90, 
common  experience,  89. 
courts  may  take,  of  photographs,  140. 
law  of  nations,  91. 

matters  of  which  courts  will  take,  91,  93. 
matters  of  which  the  court  will  not  take,  96. 
official  character,  duties,  acts,  etc.,  96. 
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JUDICIAL  NOTICE  (continued)  — 
of  what  matters  courts  will  take,  87. 
political  divisions  and  geographical  matters,  97. 
private  statutes,  90. 
public  acts,  what  are,  88. 
raUroada,.  101,  102. 

statutes  as  ground  of  action  or  defense,  100. 
statutes  of  other  states,  99. 

JUDICIAL  RECORDS  — 

parol  evidence  inadmissible  to  explain  or  vary,  206. 

may  be  given  to  identify  the  parties  to,  207, 
may  be  given  to  show  that  court  had  no  jurisdiction, 
507. 
JURISDICTION  — 

limited,  courts  of,  not  presumed,  421. 
presumption  of,  of  courts,  420. 

secondary  evidence  of  instruments  shown  to  be  beyond  the  court's,  may 
be  given,  128. 

JURY  — 

sufficiency  of  evidence  to  go  to,  214,  224. 
sufficiency  of  proof  of  fraud  to  carry  case  to,  224. 

JUSTIFICATION  — 

person  charged  with  homicide  may  justify  how,  463,  473. 


K. 

KNOWLEDGE  — 

may  be  presumed  from  continued  ownership,  15. 

may  be  presumed  from  the  happening  of  a  prior  accident  at  the  same 
place,  14 


LANDLORD  AND  TENANT  — 

contract  not  to  be  performed  in  one  year  must  be  in  writing,  190. 

LANGUAGE  — 

a  witness  may  testify  as  to  the  meaning  of  technical  words,  407. 
as  to  what  certain  letters  stand  for,  407. 
as  to  what  certain  words  indicate,  407. 
as  to  what  they  understood  it  to  mean,  391. 

LAPSING  — 

of  legacy,  how  proved,  357. 

LAW  OF  NATIONS  — 

courts  take  judicial  notice  of,  91. 
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LEADING  QUESTIONS  — 

as  to  previous  statements  in  writing,  494. 

allowed  upon  cross-examination,  493. 

not  allowed  as  to  new  matter,  494. 

not  allowed  in  examination  in  chief  when,  493. 

LEASE  — 
written : 
^     when  parol  evidence  is  competent  to  show  the  real  parties  to,  194. 
to  defeat,  195. 
LEGACY  — 

ademption  of,  how  proved,  257. 
lapsing  of,  how  proved,  257 

LEGATEE  — 

incompetency  of  as  a  witness  in  an  action  against  the  estate,  80. 
proof  necessary  to  charge,  with  debt  of  ancestor,  250. 

LEGITIMACY  — 

a  child  born  during  a  mother's  coverture  is  presumed  legitimate,  261. 
may  be  proved  by  hearsay  when,  283,  291. 
presumption  of,  261,  486. 

LETTERS  — 

family,  evidence  of  pedigree,  284. 

proved  to  have  been  posted,  presumed  to  have  reached  the  party  ad- 
dressed, 456. 

LIBEL  — 

repetition  of,  before  action  brought,  competent,  490,  491. 

after  action  brought,  incompetent,  491. 
witness  may  state  effect  produced  upon  him  by  a  letter,  13. 

LICENSE  — 

must  be  alleged  when,  21,  41.  ' 

when  party  charged  with  selling  liquor  without,  burden  of  proof  on  de- 
fendant to  show,  231. 

LIFE  — 

hearsay  evidence  of,  competent  when,  288,  287. 

is  presumed  to  continue  until  the  contrary  is  proved,  443. 

LIKENESS  — 

non-expert  may  state  whether  a  bust  is  a  good,  of  a  person,  405. 

LIMB  — 

exhibition  of  to  jury,  139. 

LIMITATION  — 

exceptions  to  the  general  rule  of  the  statute  of,  may  be  shown  to  avoid, 

218. 
must  be  pleaded  when,  81,  41. 
when  pleaded,  plaintiff  must  show  any  suspension  of  time  of,  317. 


INDEX.  54r7i 

The  references  are  to  pages. 
LIQUORS  — 

burden  of  proof  of  sale  is  upon  party  alleging  it,  315,  217. 
courts  take  judicial  notice  of  the  intoxicating  quality  of,  93. 
ordinary  witness  may  testify  directly  that  liquor  was  gin,  hrandy  or 
whisky,  215. 

LIS  MOTA  — 
what  is,  280. 

LOCAL  USAGE  — 

existence  of  must  be  clearly  shown  to  have  been  known  to  the  parties, 
268,  271. 
LOSS  — 

of  instrument,  must  be  shown,  130. 
LOST  INSTRUMENT  — 

may  be  shown  by  parol,  134. 
LUNACY  — 

an  expert  may  testify  what  is,  and  what  causes,  386,  389. 

attesting  witness  may  state  his  opinion  as  to,  of  testator,  387. 

declarations  of  testator  previous  to  making  will  competent,  354,  355. 

hypothetical  questions  as  to,  may  include  any  portion  of  the  actual 
history  of  the  case,  388. 

may  be  shown  to  vitiate  a  written  instrument,  143. 

non-experts  may  characterize  words  and  acts  as  showing,  386. 
LUNATIC  — 

lucid  intervals  of,  71,  73. 

not  competent  as  witness  when,  71. 

when  party  cannot  testify  to  a  personal  transaction  with,  77,  78. 

M. 

MALICE  — 

the  law  presumes,  when,  505. 

MAPS,  CHARTS,  ETC.— 

ancient  only  allowed  as  evidence  of  themselves,  394 

are  admissible  as  declaratory  of  public  matters  recited  in  them,  283. 

when  attached  to  a  deed,  evidence  of  itself,  294. 

MARKET  VALUE  — 

is  a  matter  of  opinion  to  be  proved  by  person  acquainted  therewitli, 

474. 
expert  opinions  of,  474. 
mode  of  proof  of,  476,  485.  > 

offer  made  for  property  no  evidence  of,  481. 
of  work,  labor  and  services,  how  proved,  487, 
price  paid  on  sales,  evidence  of,  483. 
proof  of,  in  action  on  special  contract,  488. 
proof  where  there  is  no,  487. 
sales  or  value  of  other  property  not  generally  allowed,  483, 
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MARKET  VALUE  (continued)  — 

sum  inserted  in  paper  no  evidence  of,  of  property  sold,  486. 

to  give  the,  of  land,  the  vpitness  need  not  have  been  engaged  in  buying 

and  selling,  475. 
•who  may  testify  to,  475,  481. 
vritnesses  must  show  that  they  knew  the  actual,  478. 

MARRIAGE  — 

burden  of  proof  is  on  him  who  asserts,  860. 

certiilcata  of,  sufficient  when,  360. 

cohabitation  and  repute  is  prinaary  evidence  of,  260. 

declarations  of  either  party  evidence  of,  361. 

presumption  of,  from  living  together,  436. 

proof  of  a  contract  per  verba  defuturo  not  sufficient  proof  of,  260. 

proof  of,  by  hearsay,  competent,  386. 

proof  of,  necessary,  62. 

unconditional  agreement  of,  in  the  present,  sufficient,  260. 

MARRIED  WOMAN  — 

agency  for  husband  in  domestic  affairs  presumed,  363,  266. 

agency  of  husband  for,  not  presumed,  263. 

contract  of  husband  to  pay  for  services  is  void,  265. 

must  show  title  to  property  found  in  possession  of  herself  and  husband, 

263,  265. 
pleadings  in  actions  by  or  against,  39. 
'   proof  of  gift  from,  to  husband,  must  be  clear,  264 
torts  of,  committed  in  presence  of  husband,  365. 
what  must  be  shown  in  action  for  necessaries  purchased  by,  265. 

MASTER  AND  SERVANT  — 

burden  of  proof  of  negligence  in  actions  between,  221. 
servant  may  state  that  he  was  not  acting  in  the  course  of  his  employ- 
ment, 13. 

MATTERS  PENDING  SUIT  - 
when  competent,  11. 

MEMORANDA  — 

entries  by  public  officer  from  reports  of  other  officers,  302. 

evidence  given  in  a  former  proceeding,  312. 

of  a  witness,  becomes  evidence  when,  313. 

refreshing  memory  by,  308. 

■when  evidence  of  itself,  311. 

when  witness  need  not  have  recollection  independent  of,  311. 

MENTAL  FEELINGS  — 

a  person  may  testify  that  another  exhibited,  405. 

a  witness  may  testify  that  the  statements  of  a  party  were  made  volun- 
tarily, 391,  393. 
a  witness  may  testify  whether  or  not  parties  were  friendly,  391. 
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MISNOMER  — 

identity  of,  raises  presumption  of  person,  448. 
wlien  may  be  shown  by  hearsay  evidence,  383,  390. 
witness  may  state  that  a  party  is  commonly  known  by  a  certain,  405, 
406. 

MISREPRESENTATIONS  — 

burden  of  proof  upon  creditor  to  show,  when,  338. 

constructive,  burden  of  proof  lies  with  whom,  334 

continuous  acts  of,  part  of  the  res  gestce,  335. 

evidence  of  other  transactions  to  establish,  236. 

may  be  shown  to  do  away  with  written  instrument,  143,  308. 

must  be  specially  alleged  in  pleadings,  30. 

never  presumed,  484. 

person  charged  with,  entitled  to  the  presumption  of  innocence,  335. 

person  presumed  to  act  honestly,  435. 

sufficiency  of  proof  to  carry  case  to  jury,  314. 

will  not  be  implied  from  relationship  of  parties,  334,  335. 

MISTAKE  — 

of  fact,  may  be  shown  to  vitiate  written  instrument,  143,  230. 

MODIFICATION  — 

competent  to  show  by  parol  that  written  instrument  has  been  modified, 
193. 

MONEY  — 

pleadings  in  actions  for,  had  and  received,  37. 

MONUMENTS  — 

ancient ;  inscriptions  on,  evidence  when,  388. 

MORTALITY  TABLES  — 

expert  witnesses  may  testify  from,  361,  407. 

MOTIVE  — 

absence  of,  presumption  of  innocence,  466. 

a  party  may  testify  directly  whether  he  intended  to  do  a  wrongful  act 

or  not,  391. 
a  party  may  testify  vrhat  induced  him  to  do  a  certain  thing,  390,  394. 
other  crimes  may  be  proved  to  show,  501. 

N. 

NAME  — 

identity  of,  raises  presumption  of  person,  448. 

when  may  be  shown  by  hearsay  evidence,  383,  390. 

witness  may  state  that  a  party  is  commonly  known  by  a  certain,  406. 

NEGATIVE  EVIDENCE  — 
is  proper  when,  11,  383, 385. 
what  is,  11. 
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NEGLIGENCE  — 

acts  of,  committed  abroad,  222. 

contributory,  must  be  proved  by  whom,  220. 

happening  of  prior  accident  at  same  place  is  evidence  of,  8. 

implied  admissions  of,  222. 

in  actions  between  master  and  servant,  221. 

in  actions  by  passenger  in  sleeping-car,  222. 

in  actions  for,  employee  may  -state  that  he  was  not  acting  in  the  course 

of  his  employment,  13. 
must  be  proved  by  whom,  218. 
must  be  set  up  in  pleadings,  29. 
presumption  of,  320. 

as  to  carriers,  bailees,  etc.,  422. 

NEGOTIABLE  PAPER  — 

bona  fide  purchaser  of,  protected  when,  511,  513. 
pleadings  in  actions  upon,  33. 
presumed  to  have  been  regularly  negotiated,  431. 
presumed  to  have  been  transferred  at  date,  432. 
presumed  that  the  holder  is  a  bona  fide  holder  for  value,  432. 
simulation  and  illegality  must  be  alleged  and  proved,  433. 
when  shown  to  have  been  procured  by  fraud,  etc.,  plaintiff  has  burden 
of  showing  himself  to  be  a  bona  fide  purchaser,  511,  513. 

NEGOTIATIONS  — 

when  presumed  to  be  merged  in  written  contract,  144,  147. 

NEWSPAPERS  — 

articles  in,  not  hearsay  when,  7. 
NEXT  OF  KIN  — 

hearsay  evidence  as  to,  competent,  283,  287. 

proof  necessary  to  charge,  with  debt  of  ancestor,  250. 

NON-ACCESS  — 

neither  husband  nor  wife  is  competent  to  prove  or  disprove,  261. 
NON-DELIVERY  — 

by  carrier,  presumption  of  negligence,  426. 

NON-EXPERTS  — 

a  party  may  testify  that  he  suffered  pain,  399. 
cannot  state  that  he  thought  a  person's  mind  was  gone,  387. 
maj'  characterize  acts  and  declarations  to  which  he  testifies,  386, 
may  give  his  opinion  based  upon  personal  knowledge,  387. 
may  state  as  to  the  health  of  ano'.h  ?r,  399. 

as  to  the  hearing  of  another,  358,  407. 

as  to  the  eyesight  of  another,  359,  402. 

that  a  person  was  drunk,  405. 

that  a  person  was  a  vicious  and  dangerous  man,  474,  493. 

that  persons  were  trying  to  fight,  363,  367. 

that  they  saw  no  indications  of  insanity  in  a  person,  386,  388. 

that  stains  seen  by  him  were  from  blood,  365,  370, 
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NON-EXPERTS  (continued)  — 

may  state  the  amount  of  damage  done  by  trespass  of  cattle,  474,  483. 
whether  a  party  appeared  to  be  mad  or  in  fun,  409. 
whether  a  bed  appeared  as  if  any  one  had  been  recently  sleeping  in 

it,  404,  407. 
whether  he  took  possession  of  certain  property,  393. 
whether  or  not  a  bust  is  a  good  likeness  of  a  person,  409. 
who  is  present  at  the  execution  of  a  will,  may  give  his  opinion  as  to  the 
mental  capacity  of  the  testator,  388. 

NON-NEGOTIABLE  PAPER  — 

is  not  protected  even  in  the  hands  of  a  good-faith  purchaser,  511,  513 

NOTARIAL  CERTIFICATE  — 

courts  take  judicial  notice  of  the  genuineness  of,  93. 

NOTICE  — 

effect  of,  133. 

may  be  presumed  from  length  of  time,  14. 

of  local  usage,  must  be  shown,  168. 

proof  of  the  happening  of  a  prior  accident  in  the  same  place  is  evidence 

of,  14 
to  produce  document,  necessary  when,  131. 
to  produce,  sufficiency  of,  133. 

o. 

OATH  — 

all  witnesses  must  testify  under,  67,  68. 

must  be  according  to  the  peculiar  ceremonies  of  witness'  belief,  68. 

OBJECTION— 

answer  irresponsive  in  part,  remedy  of  opposite  party,  499, 

direction  to  disregard,  500. 

one  to  same  class  of  evidence,  sufficient,  499. 

question  by  co-defendant,  399. 

should  state  the  ground  when,  498. 

to  testimony,  496. 

when  general,  sufficient,  498. 

when  motion  to  strike  out  comes  too  late,  500. 

when  to  be  made,  497. 

OFFER  — 

not  proper  after  question  embracing  same  matter  has  been  ruled  out, 
500. 

OFFICERS  — 

entries  made  by,  competent  evidence  when,  377,  383. 
entries  made  by  publid,  from  reports  of  other,  303. 
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OFFICIAL  ACTS  — 

courts  take  judicial  notice  of,  96. 
hearsay  of,  competent  when,  375,  379. 
presumptions  of  authority,  488. 
proof  of  official  capacity,  438,  439. 
OPINIONS  — 

allowed  only  when  facts  cannot  be  adequately  placed  before  the  jury, 

358, 400. 
are  competent  only  when  witness  is  shown  to  have  special  knowledge, 

359,  367. 
are  competent  only  when  no  better  evidence  is  available,  368,  375. 
as  to  the  proximate  cause  of  an  injury,  incompetent,  394,  400. 
as  to  the  pecuniary  responsibility  of  another,  incompetent,  361,  407. 
cannot  be  given  as  to  the  object  of  a  transaction,  390. 
cannot  be  given  as  to  the  value  of  a  contract  to  plaintiff,  474,  483. 
may  be  given  of  precise  question  which  the  jury  is  to  determine,  359, 367, 
must  be  based  upon  evidence  in  the  case  when,  364,  876. 
of  an  abstract  question,  is  incompetent,  373,  384. 
must  rest  upon  reasons  rather  than  descriptive  facts,  359,  401. 
prospective  profits  may  be  shown  by,  475,  481. 
statements  of  witness  ascertained  by  hearsay  are  not,  371,  398^ 
that  a  result  may  follow  an  injury,  395,  401. 
witnesses  skilled  in  science  and  art  may  give,  378. 

OPINIONS  AS  TO  LEGAL  QUESTIONS  — 

a  witness  cannot  testify  that  a  person  exercised  acts  of  ownership  over 
property,  893. 
that  certain  persons  are  joint  owners  of  land,  393. 
that  he  performed  his  part  of  the  contract  in  full,  394. 
that  he  took  possession  of  property  in  his  individual  capacity,  393. 
a  witness  may  testify  that  a  party  went  into  possession  and  control  of 
land,  393. 
that  he  is  the  owneir  of  personal  property,  393,  394. 
that  he  never  delivered  possession  of  property,  893. 
that  he  never  purchased  any  goods  from  the  seller,  393,  403. 
that  services  were  not  performed  under  the  contract,  393. 
OEAL  — 

agreement  constituting  a  condition  precedent,  201,  203. 
agreement  not  inconsistent  with  writing  may  be  proved,  203. 
contemporaneous  contract  presumed  to  be  merged  in  written,  203,  205. 
evidence  to  complete  an  entire  agreement  of  which  a  writing  is  only  a 

part,  183,  190. 
subsequent  agreement  to  rescind  or  modify  written,  allowed,  193. 
OWNERSHIP  — 

declaration  as  to,  admissible  when,  353. 
hearsay  of,  admissible  when,  177,  180. 
must  be  specially  alleged  in  pleadings,  30. 
once  shown  is  presumed  to  continue,  438,  440. 
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P. 

PARENT  AND  CHILD  — 

earnings  of  a  minor  presumed  to  belong  to  father,  440. 
hearsay  of  relationship  competent  when,  383,  290. 

PAROL  EVIDENCE  CONCERNING  WRITINGS  — 
admissible  when,  148,  164. 
not  admissible  when,  143,  146. 

conditions  precedent,  144,  147. 

fraud,  143. 

illegality,  143. 

intimidation,  143. 

matters  not  inconsistent  with,  144,  146. 

want  of  due  execution,  143. 
contemporaneous  contract  presumed  to  be  merged  in  written,  144 
to  complete  an  entire  agreement  of  which  a  writing  is  only  a  part,  183. 
usage  or  custom  may  be  annexed  to  written  instrument  by,  173. 
usury  may  be  proved  to  vitiate  a  written  instrument,  333. 
writing  apparently  absolute  may  be  shown  not  to  be,  190. 

PAROL  EVIDENCE  TO  COMPLETE  AN  ENTIRE  AGREEMENT  OF 

WHICH  A  WRITING  IS  ONLY  A  PART  — 
parol  warranty  by  the  assignor  of  a  chattel  mortgage,  306. 
to  show  an  assignment  absolute  in  terms  was  intended  as  security,  198, 

193. 
writing  must  appear  to  be  an  entire  contract,  188,  187. 

PARTIES  — 

calling  witness,  may  show  his  contradictory  statements,  19. 
-  mode  of  proving  reputation  other  than  character,  33. 
parol  evidence  may  be  given  to  show  who  are,  in  written  instrument, 

194. 
when  reputation  of,  is  in  issue,  23. 

PARTNERS  — 

admissions  of,  after  dissolution  of  partnership,  not  binding,  113,  373, 874. 

admissions  by  partial  payment,  113. 

are  each  other's  agents  for  the  purpose  of  making  admissions,  113. 

executing  sealed  instrument  in  name  of  firm,  373,  873. 

liability  of  incoming,  for  outstanding  debts,  271. 

power  of,  after  dissolution  of  firm,  873,  374. 

proof  necessary  to  charge  one  as  partner,  273. 

what  acts  of,  bind  firm,  373. 

when  dormant,  is  liable  to  parties  dealing  with  firm,  273. 
PARTNERSHIP  — 

agency  of  partners  ceases  with  dissolution,  373. 

dissolution,  effect  of,  874. 

dormant  partner,  when  liable  to  parties  dealing  with  firm,  373. 
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PARTNERSHIP  (continued)  — 

joint  possession,  evidence  of,  369. 

once  shown  is  presumed  to  continue,  440, 

proof  of,  370. 

PASS-BOOK  — 

may  be  used  to  refresh  memory,  308,  310. 

PASSENGER  — 

money  of,  lost  in  sleeping-car,  223. 

PAYMENT  — 

by  check,  good  when,  236. 

crediting  on  open  account,  effect  of,  335,  337. 

giving  promissory  note  by  creditor  to  debtor,  presumption  of,  336,  451. 

great  lapse  of  time,  presumption  of,  337,  452. 

must  be  specially  alleged  in  pleadings,  29. 

part,  accepted  in  full,  may  be  pi-oved  as  a  bar,  335,  337. 

part,  to  take  case  out  of  statute  of  limitations,  318. 

possession  of  negotiable  instrument  by  maker,  presumption  of,  451. 

of  collateral  security,  presumption  of,  236. 

to  sheriflf,  good  when,  335,  337. 

PEDIGREE  — 

bj'  whose  declarations  may  be  pi'oved,  283,  390. 

may  be  proved  by  declarations  of  a  deceased  person,  38& 

by  declarations  of  relatives,  289. 

by  declarations  of  living  persons,  390. 

by  old  documents  and  inscriptions,  288. 

by  family  records  when,  387. 

by  public  records,  390. 
may  be  shown  by  hearsay  when,  387,  290. 
what  facts  of,  may  be  proved  by  hearsay,  375,  291. 

PENALTY  — 

the  condition  upon  which  it  attaches  must  be  affirmatively  shown,  216, 
317. 

PERAMBULATION  — 

consists  of  what,  395. 

declarations  of  party  making,  part  of  res  gestae  when,  395. 
PERFORMANCE  — 

must  be  specially  alleged  in  pleadings,  30. 
PERSONAL  TRANSACTION- 

what  is,  between  a  witness  and  a  person  deceased,  78,  79,  84,  85. 

what  is  not,  between  a  witness  and  a  person  deceased,  84,  85. 
PHOTOGRAPH  — 

copies  made  by.  primary  evidence,  140,  141, 

courts  may  notice  judicially,  141. 

is  admissible  in  evidence  when,  140,  141. 
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PHYSICAL  CONDITION  — 

a  party  may  testify  as  to  the  permanent  character  of  his  injuries,  394, 

399. 
an  expert  may  state  as  to  the  cause  of  death,  396,  398, 

as  to  the  probable  duration  of  a  known  injury,  397. 

as  to  what  may  be  the  result  of  the  disease,  398. 

that  an  accident  caused,  394,  399. 

that  injuries  are  of  a  permanent  character,  397,  399. 

the  probability  of  a  party  recovering  from,  395,  398. 

whether  a  miscarriage  is  traceable  to,  395. 

■whether  cause  which  is  alleged  would  be  sufficient  to  produce,  396, 
398. 
experts  may  state  as  to  the,  of  a  person  in  regard  to  health  and  strength, 
394,  399.  ' 

PHYSICIAN  — 

cannot  give  his  opinion  that  a  party  is  shamming,  391. 
he  may  state  as  to  the  effect  of  an  injury  and  as  to  the  probable  dura- 
tion of  the  injurious  effects,  394,  399. 

as  to  whether  the  autopsy  was  properly  made,  398. 

as  to  whether  an  abcess  was  caused  by  a  bruise  or  fracture,  396. 

as  to  whether  a  person  was  able  of  begetting  a  child,  395. 
prohibited  from  testifying  when,  57. 
statement  of  party  injured  to,  when  competent,  330,  333. 
waiver  of  protection  by  patient,  56. 
waiver  of  protection  by  party  in  probate  proceedings,  56. 
PLEADING  — 

a  statute,  necessary  when,  26. 

custom  must  be  alleged  in,  85. 

composition  must  be  specially  alleged  in,  89. 

eviction  must  be  specially  alleged  in,  33. 

fraud  must  be  specially  alleged  in,  31. 

illegality  must  be  specially  alleged  in,  30. 

infancy  must  be  specially  alleged  iu,  89. 

ownership  must  be  specially  alleged  in,  30. 

payment  must  be  specially  alleged  in,  29. 

performance  must  be  specially  alleged  in,  30. 

warranty  of  title  must  be  specially  alleged  in,  30. 

discharge  from  debts  must  be  set  up  in,  88. 

explaining  inconsistencies  between  testimony  and,  43. 

failure  to  deny  in,  effect  of,  35. 

in  actions  against  receivers,  38. 

by  or  against  heirs  and  next  of  kin,  40. 

by  or  against  married  women,  39. 

by  or  against  public  officers,  39.  ' 

on  judgments,  38. 

for  money  had  and  received,  37, 

upon  negotiable  paper,  33. 

for  work  and  materials,  83. 
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PLEADING  (continued)  — 

matter  of  inducement  need  not  be  alleged  in,  28. 

negligence  must  be  set  up  in,  29. 

promise  to  pay  note  after  dishonor  need  not  be  alleged  in,  36. 

release  must  be  alleged  in,  28. 

res  adjiidicata  must  be  set  up  in,  27. 

special  damages  nmst  be  alleged  in,  29. 

statute  of  limitation  must  be  specially  set  up  in,  37. 

title  in  a  stranger  must  be  alleged  in,  25. 

trespass,  how  alleged  in,  29. 

POLITICAL  DIVISIONS  — 

courts  take  judicial  notice  of,  97,  98. 

hearsay  evidence  of,  competent  when,  377,  283. 

POSSESSION  — 

ancient,  may  be  proved  by  a  deed  or  will  without  proof  of  execution 

thereof,  293,  296. 
declarations  accompanying,  competent  when,  393. 
declarations  of  deceased  surveyor,  when  competent  to  show,  296. 
hearsay  evidence  of,  competent  when,  377,  283. 
lawful  origin  presumed  from,  459. 
legal  title  presumed  from,  460. 
maps,  when  evidence  of,  294. 
modern  exercise  of  right  not  essential  to,  295. 
once  shown  is  presumed  to  continue,  438. 
owner's  declarations,  when  against  interest,  evidence  of,  296, 
perambulations  may  be  shown  in  aid  of,  395. 
witness  may  testify  that  a  certain  person  was  in,  898.  ^ 

that  a  defendant  went  into,  393. 

that  he  is  in,  of  real  property,  393. 

that  he  never  delivered,  392. 

■POST  LITEM  MOTAM  — 

declarations  made,  incompetent,  381. 
PRACTICE  — 

accomplice's  corroboration,  when  necessary,  505. 

admissions  of  party  in  place  of  writing,  133. 

answer  irresponsive  in  part,  remedy  of  opposite  party,  499. 

attesting  witness  must  be  called  when,  136. 

damages,  mode  of  proof  of,  474,  483. 

direction  to  disregard  evidence,  500. 

examination  as  to  statements  in  writing,  494. 

general  objection,  sufficient  when,  498. 

insanity,  when  communications  to  party  incompetent,  503. 

judgments  of  foreign  courts,  liow  proved,  136. 

judicial  proceedings  of  state  courts,  how  proved,  135. 

leading  questions  not  allowed  in  examination  in  chief,  493. 

allowed  in  ci-oss-examination,  493. 

not  allowed  as  to  new  matter  drawn  out  by  party,  494. 
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PRACTICE  (continued)  — 

legislative  acts,  how  proved,  125. 

malice,  how  proved,  505. 

notice  of  local  usage  must  be  shown,  168. 

notice,  sufficiency  of,  133. 

notice  to  produce  document  necessary  when,  131. 

objection  must  assign  the  particular  grounds  when,  498. 

objection,  when  to  be  made,  500. 

one  objection  to  the  same  class  of  evidence  sufficient,  499. 

original  documents  must  be  produced  when,  120,  124. 

parol  evidence  cannot  be  used  to  prove  a  contract  that  the  statute  of 
frauds  requires  to  be  in  writing,  190,  191. 

proof  of  other  crimes  to  show  motive,  proper  when,  501. 

public  documents,  how  proved,  133,  137. 

questions  by  a  co-defendant,  499. 

records  of  the  nation,  how  proved,  126. 

re-examination,  how  far  limited,  494. 

secondary  evidence  admissible  when,  137. 
how  proved,  134. 
sufficiency  of,  135. 

sufficiency  of  search  for  lost  instrument,  180. 

threats  by  deceased  competent,  504. 

threats  by  defendant  competent,  504> 

usage  must  be  proved  by  the  multiplication  or  aggregation  of  a  num- 
ber of  instances,  164. 

when  document  is  required  by  law  to  be  registered,  136. 

when  document  produced  upon  demand  of  opposite  party,  183, 

when  the  document  is  not  directly  in  issue,  129. 

when  motion  to  strike  out  comes  too  late,  500. 

when  writing  need  not  be  produced  or  accounted  for,  129. 

wliere  papers  are  made  at  different  times,  496. 

where  the  document  is  acknowledged,  123. 

whole  examination,  limit  of,  496. 

whole  writing  may  be  introduced,  495. 

PRELIMINARY  — 

evidence  necessary  to  show  conspiracy,  348,  351. 
evidence  to  show  partnership,  270,  273. 

PREPONDERANCE  OF  EVIDENCE  — 
alibi  must  be  established  by,  463. 
sufficient,  214. 

PRESUMPTION  — 
against  crime,  423. 
against  spoliation,  436. 
agreement  to  pay  for  services,  when,  430. 

a  party  presumed  to  know  the  contents  of  a  writing  signed  by  hini,  418. 
a  party  must  show  a  fact  of  which  he  is  best  cogniaant,  410. 


^58  muKX. 

The  references  are  to  pages. 

PRESUMPTION  (continued)  — 
as  to  carriers,  bailees,  etc.,  422. 

negligence  of,  423. 

as  to  property,  436. 

by  carriers  as  to  passengers,  421. 

by  railroad  trains,  437. 

by  tugs,  ships,  etc.,  437. 

contributory  negligence,  43.1. 

in  an  accident  case,  433. 
as  to  absentees,  443. 
as  to  alteration,  suppression,  destruction  or  manufacturing  of  evidence, 

437. 
as  to  alteration  of  instruments,  456. 
as  to  authority  of  agent,  458. 
as  to  character  and  habits  of  persons,  441. 
as  to  correctness  of  dates,  434. 
as  to  delivery  of  document,  458. 
as  to  document  regular  on  its  face,  434. 
as  to  domicile,  440. 
as  to  infancy,  440. 

as  to  legal  title  from  possession,  4C0. 
as  to  legitimacy,  436. 
as  to  marriage,  436. 
as  to  negotiable  paper,  431, 434 
as  to  partnership,  440. 
as  to  receipt  of  letters,  458. 
as  to  residence,  440. 
as  to  sanity,  441. 
as  to  solvency,  440. 
as  to  statutes  of  foreign  states,  456. 
as  to  the  common  law,  454,  455. 
circumstances  and,  difference  between,  413. 
circumstances  inflexible  proof,  when,  413. 
concerning  person's  status,  417. 
conclusive,  what  are,  413. 
definition,  410. 

every  one  is  presumed  16  know  the  law,  415. 
estoppels  as,  416. 
from  affectation  of  grief,  470. 
from  attempts  to  stifle  investigation,  469. 
from  concealment,  469. 
from  disguise,  469. 
from  fabrication  of  evidence,  470. 
from  flight,  469. 

from  silence  when  charged  with  crime,  470. 
from  spoliation  of  evidence,  &Q, 
from  recent  possession  of  the  fruits  of  crime,  467. 
from  unexplained  suspicious  appeai-ances,  468. 
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PRESUMPTION  (continued)—      ' 
implied  admissions,  232. 
interest  of  husband  and  wife,  418. 
juris  et  de  jure,  413. 
lawful  origin  from  possession,  460. 
limited  jurisdiction,  court  of,  431. 
no  arbitrary  rule  fixed,  413. 
no,  of  agency  of  husband  for  wife,  363. 
not  retrospective,  443. 
official  acts,  of  authority,  428. 
of  absence  of  motive,  460. 
of  alibi,  463. 

of  agency  of  wife  for  husband  in  domestic  affairs,  363. 
of  cause  of  death,  464. 
of  continuance  of  things,  438. 
of  corpus  delicti,  463 
of  death,  443. 
of  death  and  time  of  death  from  voyage  and  special  peril,  444,  445, 

and  time  of  death  from  seven  years'  absence,  443. 

after  seven  years,  444. 

before  seven  years,  446. 
of  good  character  of  party  accused,  461. 
of  guilt,  463,  465. 
of  identity,  447. 

of  identity  of  person  or  thing,  447. 
of  infanticide,  464. 
of  innocence  in  civil  actions,  335. 
of  intent,  448. 

of  intent,  when  the  doing  of  an  act  does  not  raise,  450. 
of  jurisdiction  of  court,  430. 
of  life,  442. 

of  marriage  from  living  together,  360. 
of  motive,  466. 
of  negligence,  230. 
of  ownership  of  property  and  joint  possession  of  husband  and  wife, 

363,  264. 
of  payment,  451. 

from  giving  promissory  note  by  creditor  to  debtor,  236,  453. 

from  great  lapse  of  time,  237,  451,  452.  ' 

from  possession  of  negotiable  instrument  by  maker,  453. 

of  collateral  security,  236. 
of  survivorship,  447. 

of  persons  who  perished  in  the  same  accident,  448. 
of  the  course  of  nature,  450. 

where  age,  health  or  sex  may  raise,  447. 
proof  of  official  capacity,  428. 
regularity  of  proceedings,  420. 
that  a  person  does  what  he  has  the  right  and  power  to  do,  450. 
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PRESUMPTION  (continued)  — 

that  a  person  does  what  it  is  his  interest  to  do,  451. 

that  a  person  acts  honestly,  434. 

that  a  public  officer  has  done  his  duty,  266,  368,  417. 

tliat  the  foreign  laws  are  the  same  as  that  of  the  forum,  454. 

that  the  usual  course  of  business  was  followed,  439. 

PRIMARY  EVIDENCE  — 

admissions  of  party  in  place  of  writing,  123. 

counterparts,  130,  133. 

lithographic  copies,  131. 

parol  is,  when,  174,  183. 

photographic  copies,  131,  133. 

rules  for  proving,  120,  123. 

what  instruments  must  be  produced,  123. 

what  is,  119,  125. 

PRINCIPAL  AND  AGENT  — 

death  of  one  ends  relationship,  336,  353. 
of  husband  for  wife,  263,  366. 
of  wife  for  husband,  263,  265. 
relationship,  how  proved,  336,  349. 

PRINCIPAL,  AND  SURETY  — 

declaration  of  one  evidence  against  the  other,  when,  110. 
relationship  between,  how  proved,  110,  111. 

PRIVILEGE  — 
of  witnesses,  43. 

questions  calling  for  criminating  answers  proper,  44. 

questions  tending  to  degrade  a  witness  not  allowable,  when,  48. 

clergymen,  59, 

client,  49. 

counsel,  49. 

grand  jurors,  60. 

patients,  55. 

physicians,  55. 

state  officials,  60. 

state  secrets,  60. 

waiver  by  patients,  58. 

PRIVILEGED  COMMUNICATIONS  — 
between  counsel  and  client,  49. 
between  husband  and  wife,  61. 
between  physicians  and  patients,  55» 
between  state  officials,  60. 
extent  of  protection,  50. 
oflfer  to  settle  or  compromise,  64 
protection  perpetual  when,  53. 
what  are  not,  53. 


INDEX.  5C 1 

The  references  are  to  pages. 
PRIVITY  — 

must  be  shown  to  make  the  declarations  oC  one  competent  against  an- 
other, 10&,  112. 
PRODUCTION  — 

of  instrument,  necessary  when,  122,  127, 
PROPERTY  — 

contract  for  sale  of,  when  must  ba  in  writing,  192, 
PUBLIC  ACTS  — 

and  general,  distinction  between,  278. 

courts  will  take  judicial  notice  of,  89. 

declarations  made  after  controversy  originated  are  excluded,  281. 

declarations  must  have  been  made  before  controversy  arose,  280. 

hearsay  evidence  admissible  when,  275,  290. 

rights  must  be  ancient  and  declarant  dead,  279,  282. 

witness  need  not  specify  from  whom  he  heard,  281,  290. 

what  are,  88. 

what  matters  involve,  275,  390. 
PUBLIC  DOCUMENTS  — 

copies  equivalent  to  exempliflcations,  124,  13(X 

certified  copies,  124,  132. 

examined  copies,  124,  133. 

exemplifications,  124,  131. 

foreign  acts  of  state,  judgments,  etc.,  126,  138. 

general  records  of  the  nation,  126,  137. 

legislative  acts  of  states  and  territories,  125,  136. 

recitals  in,  are  evidence  in  any  action  in  which  they  are  relevant,  291. 

records  and  judicial  proceedings  of  state  courts,  etc.,  125,  131. 

records  of  state  not  judicial,  126,  137. 

I'UBLIC  OFFICERS  — 

acts  of,  may  be  proved  by  hearsay,  277,  289. 

courts  take  judicial  notice  of,  93. 

entries  by,  from  reports  of  other,  302,  306. 

are  presumed  to  have  done  their  duty,  266,  270,  417. 

pleadings  in  actions  by  or  against,  39. 

protected  by  process,  366,  268. 

return  of  process  offered  by,  267. 

when  strict  proof  of  title  is  necessary,  268. 

when  strict  proof  of  title  is  not  necessary,  267,  270, 
PURCHASERS  — 

who  are  good  faith,  511,  513. 

Q. 

QUALITY  — 

expert  evidence  as  to,  474,  47& 
QUANTITY— 

a  party  may  testify  that  he  did  a  full  man's  work,  379,  385. 
3S 
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QUANTUM  MERUIT  — 

what  may  be  shown  under  allegation  of,  34,  35, 

QUESTION  — 
form  of: 

as  to  character,  in  criminal  cases,  16. 

in  civil  cases,  17. 
tending  to  degrade  a  witness,  48. 

E. 

RAILROAD  COMPANIES  — 

courts  take  judicial  notice  of  the  customs  of,  101,  103. 

presumption  as  to  negligence  of,  423,  428. 
RATIFICATION  — 

of  acts  of  agents,  prbof  of  authority,  326,  349. 

REAL  PROPERTY—  ,  ,     . 

contract  for  sale  of,  cannot  be  shown  by  parol  when,  190,  191. 

REASON  — 

a  person  may  testify  as  to  hisj  for  doing  an  act,  390,  394. 
a  witness  may  state  his,  13,  391,  393. 

RECEIPT  — 

when  may  be  varied  or  contradicted  by  parol,  181. 

RECEIVER  — 

pleadipgs  in  actions  by  or  against,  38. 

RECITALS  — 

of  facts  in  statutes,  etc.,  evidencej  291. 

RECORDS  — 

family,  evidence  when,  287,  290, 

of  judicial  proceedings  of  state  courts,  125. 

of  foreign  states,  125,  127. 

of  legislative  act,  primary  evidence;  125. 

of  state,  not  judicial,  126. 

recitals  in  public,  evidence  when,  290. 

REFORMATION  OF  CONTRACT  — 

when  written  may  be  explained  by  parol,  156,  167. 
REFRESHING  MEMORY  — 

by  memoranda,  308. 
REGULARITY  — 

of  proceedings  in  courts  presumed,  420. 
RELATIONSHIP  — 

declarations  of  living  persons  cornpetent  to  prove,  when,  290. 

declarations  of  relatives  competent  to  prove,  when,  289. 

family  records  competent  to  prove,  when,  287. 

hearsay  evidence  competent  to  prove,  wlien,  289,  29((. 

inscriptions'  competent  to  prove,  when,  288. 

public  records  competent  to  prove,  when.  290. 
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RELEASE  — 

burden  of  proving  upon  whom,  239,  334, 

RELEVANCY  — 

affectation  of  grief,  4'fO. 

attempts  to  stifle  investigation,  469. 

concealment,  disguise,  fliglit,  etc.,  469. 

definition  of,  3. 

evidence  must  be  veithin  the  issue,  8.  .i 

evidence  must  tend  to  prove  issue,  10. 

evidence  of  poverty  of  creditor  to  disprove  loan,  7.        . 

facts  that  support  or  are  inconsistent  with  the:  opinions  of  experlsi,  are, 

when,  360,  398. 
fabrication  of  evidence,  470. 

former  statements  of  witness  out  of  court  to  corroborate  testiuJO^y,  7. 
grounds  of  opinion  when,  358,  406- 
happening  of  a  prior  accident  at  same  place,  6L 
indecency  of,  no  objection  to,  6, 
intentions,  good  faith,  eta,  13. 
matters  pending  suit,  11. 
meaning  of,  5. 

proof  of  corroborating  declarations,  18. 
proof  of  negative,  11. 

questioas  tending  to  degrade  a  witaess  must  be  anzweceii  when,  48. 
recent  possession  of  the  fruits  of  orime,  468. 
silence  when  charged  with  erinae,  479. 
spoliation  of  evidence,  479. 
■  tlireats  or  expression  of  ill-will,  467. 
unexplained  suspicious  appeai-ances,  468. 

RELIGIOUS  BELIEF  — 

belief  in  a  future  state  not  iiecessary,  68. 

no  particular,  necessary  to  lender  witnesses  competent,  67,  €8. 

REPUTATION  — 

,  by  declaration  of  deceased  person,  376.;  S8S.  ^ 

by  whose  declaration  family  histiM-y  ns>ay  be^rowied,  285,  887. 
form  of  question  as  t©,  iiii<ci'iminal'eases,  30,  ;  ' 

form  of  question  as  ta,  in  ei<vil  cases,  47. 
in  criminal  cases,  is  competent  ita  disprove  guilt,  16. 
inquiry  as  to,  in  cross-eKamiBatisB,  17. 
matters  of  public  and  genei-al  inteii-eat  amay  .fee  firjoved  by  hearsay,  277, 

390.  .         , 

may  be  proved  by  hearsay  <whea,  275,  286. 
mode  of  proving  other  thfin  as  to  character,  28. 
not  competent  unless  put  in  issue  by  defease  whao, , W. 
number  of  witnesses  upon,  limited,  17., 
of  family,  may  be  proved^by  hearsay,  288, '286. 
of  marriage,  may  be  proved  by  fcaajrsaj:,  2S6,  287.  ,    ■ 
of  particular  facts,  cannot  be  proved  by  ijiearaay,  S8S. 
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REPUTATION  (continued)  — 

proof  of  corroborating  declarations,  18, 
should  be  pf  the  place  where  party  resides,  17. 
sustaining-evidence  of,  18. 
when  iu  issue,  33. 

RES  ADJUDICATA  — 
between  strangers,  507. 
defenses,  508. 
how  proved,  508. 

judgments  in  criminal,  not  evidence  in  civil  cases,  509. 
may  be  shown  when  not  pleaded,  when,  507. 
must  be  set  up  in  pleadings,  37,  506. 
parol  evidence  to  show,  508. 
surrogate's  decrees  are,  when,  508. 
what  adjudications  are,  508. 

RESCISSION  — 

of  written  contract,  may  be  shown  by  parol,  193. 

RES  GESTAE  — 

admissions  in  one's  own  favor,  when  part  of  the,  117. 

of  agent,  when  part  of  the,  109. 

of  administrator  or  executor,  part  of  the,  when,  113,  114. 

of  partner,  when  part  of  the,  113. 

of  principal,  when  part  of  the,  110. 
continuing  circumstances  when,  335. 
declarations  as  to  ownership,  335,  345.  , 

as  to  fraudulent  conveyances,  339. 

of  agent,  when,  336. 

of  representative,  when,  336,  838. 

of  assignor  against  assignee,  339,  343. 

of  assignor  for  benefit  of  creditors  prior  to  assignment,  331. 

of  donor,  testator  or  intestate,  354,  355. 

of  grantor  subsequent  to  the  execution  and  delivery  of  a  deed,  334, 
340. 

of  seller  of  chattels  after  sale,  336,  339. 

of  seller  of  chattels  at  time  of  selling,  338. 
length  of  time  allowed,  333,  354. 
narratives  of  past  occurrences  are  not,  333,  350. 
place  where  statements  made  material  when,  337,  354. 
statement  of  a  party  injured  to  his  physician,  330,  335. 
statements  must  be  contemporaneous,  334,  854 
test  of  determining  when  a  declaration  is,  384. 
thing  done  must  be  equivocal,  336,  353. 

vendee  must  be  a  purchaser  for  value  to  exclude  declarations  of  ven- 
dor, 339. 
what  considerations  are  held  to  be,  833,  355. 
what  things  are  embraced  within  the  definitioG  of.  'd33,  3{)1. 
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RESIDENCE  — 

hearsay  evidence  to  prove,  competent  when,  883,  287. 
once  shown  is  presumed  to  continue,  438,  442. 

RES  INTER  ALIOS  ACTA  — 

evidence  not  competent  unless  specially  pleaded,  22,  30. 

REVOCATION  — 

declarations  of  testator  competent  to  show  will,  354,  355. 
of  grant,  may  be  proved  by  hearsay  when,  375,  290, 

s. 

SALE  — 

of  property,  must  be  alleged  how,  35,  36. 
SCIENCE  — 

meaning  of,  in  cases  of  expert  evidence,  358,  407. 
SCIENTER— 

innocence,  presumption  of  in  civil  actions,  325. 

other  frauds  committed  about  the  same  time  are  evidence  of,  22&. 

plaintiff  must  prove,  when,  228. 

SCOPE  OF  BUSINESS  — 

admissions  of  agent,  when  within,  109. 
of  principal,  when  within,  110. 
of  executor  or  administrator,  when  within,  113. 
torts  committed  by  agent,  when  within,  245 

SEALED  INSTRUMENTS  — 

rights  and  obligations  of  parties  to,  in  action  at  law,  147. 

rights  and  obligations  of  parties  to,  in  equity  actions,  147. 
SEARCH  — 

gufSciency  of,  130. 

for  lost  instrument,  129, 135. 
SECONDARY  EVIDENCE  — 

admissible  when,  127, 138. 

how  proved,  134, 137. 

Buflficiency  of,  135, 138. 

what  is,  120, 138. 
SECUNDUM  ALLEGATA  ET  PROBATA  — 

evidence  contradictory  of,  inadmissible,  9. 

in  equity  cases,  9. 

judgment  must  be,  8. 

same  rule  prevails  in  criminal  cases,  9. 

when  no  objection  is  made,  9. 
SERVICES  — 

agreement  to  pay  for,  presumed  when,  430. 
SHERIFF  — 

courts  take  judicial  notice  of  the  acts  and  signature  of,  97. 

V.  hen  declarations  of  under-sheriff  bind,  1 11. 
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SHIP  — 

presumptions  as'tohegligbnee  of,  434. 

SHOP-BOOKS  — 

preliminary  proof  necessary  when,  304,  307,  476,  490. 
refreshing  memory  by,  803. 
time  of  entry  material  when,  30),  310. 
when  allowed  as  evidence,  304,  309,  474,  490. 
SIGNATURE—     , 

proved  by  comparison  when,  399,  408.    ' 
who  may  testify  as  to,  400,  407. 
SILENCE  — 

as  an  implied  admission,  10,  106,  107. 
of  one  charged  with  committing  a  crime,  106. 
receiving  an  account,  107. 
to  whom  a  letter  is  written,  108. 
under  arrest,  107. 
SLANDER  — 

defendant  may  testify '  that-he  did  not  intend  to  charge  the  plaintiff 

with  the  commission  of  a  crime,, 391,  394. 
witnesses  may  give  their  understanding  of  alleged,  spoken  in  their  pres- 
ence, 390,  393. 
SLEEPING-CAR  — 

money  of  passepger  lost  in,  332. 
STATE  OFFICIALS  — 

cannot  be  compelled  to  divulge  transactions  of  their  departments,  60. 

STATE  SECRETS  T-  , 

what  are,  ,6Q.  .       .  ,    ,  ; 
witness  cannot  be  conipelied  to  divulge,  60. 

STATUTE  — 

as  ground  of  action  or  defense,  100. 

courts  take  judicial  notice  of  public,  when,  99. 

recitals  in  public,  evidence  of  the  facts,  391. 

STATUTE  OF  FRAUDS  — 

parol  admissions  of  party  cannot  take  the  place  of  a  writing,  104,  190, 
193. 

parol  evidence  cannot  take  the  place  of  a  writing,  190,  191. 

where  the  memoranda  does  not  contain  all  the  substantial  elements  of 
a  contract,  174,  194. 
STATUTE  OF  LIMITATIONS  — 

burden  of  proof  to  show,  rests  upon  whom,  217,  218. 

exception  to,  must  be  proved  by  whom,  318. 

indorsement  by  payment  on  instrument  must  be  shown  how,  S18. 

'must  be  specially  set  up  in  pleadings,  27. 

new  promise  must  be  proved  by  whom,  217. 

partial  payment  by  partner,  effect  of,  113. 

part  payrnbnt' must  be  proved  by  whom,  218. 

suspension  of  time  must  be  proved  by  whom,  218. 
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SUBSCRIBING  WITNESS  —  , 
must  be  called  when,  123,  13?. 
when,  is  dead,  121,  131.  , 

SURETY  — 

admissions  of  principal  binding  upon,  when,  110. 
not  binding  upon,  when,  110. 

SURPLUSAGE—  ,        ■  , 

meaning  of,  10.  , 

not  necessary  to  prove.  10. 

SURVEYORS—  ,  , 

deceased,  declarations  of,  competent  when,  298. 
declarations  of,  when  making  a  survey,  competent  when,  295,  297, 
statement  of  public,  evidence  when,  277,  284. 

SURVIVORSHIP  — 

presumption  of,  440,  450. 

persons  who  perished  in  the  same  accident,  446. 
wliez'e  age,  health  or  sex  may  raise  presumption  of,  447. 


T. 

TECHNICAL  WORDS  — 

in  instrument,  explained  by  parol,  156,  157,  , 

TELEGRAM  — 

incompetent  evidence  when,  134,  138. 

message  must  be  shown  to  liave  been  sent  to  party,  136,  224, 

original  dispatch  mudt  be  produced  when,  130.  -         ' 

TELEPHONE  COMMUNICATIONS  — 
when  competent  evidence,  855,  356. 

TENDER  — 

must  be  pleaded  wlien,  28.  , 

TESTATOR  — 

declarations  of,  competent  to  show  intentions  in  making  will,  354. 
when  competent  against  legatees  or  devisees,  326,  337. 

TIME—  ■  '  ■      ' 

an  expert  may  state  the  length  of;  necessary  to  do  certain  things,  370, 

385.  

of  performance  of  written  contract,  cannot  be  shown  by  parol,  150,  152. 

TITLE  — 

private,  cannot  be  proved  by  liearsay  when,  295,  300. 
public,  may  be  proved  by  hearsay  when,  292,  2C6, 

TOMBSTONES—  "  ' 

inscriptions  on,  evidence  when,  283. 
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TRADITION  — 

as  to  particular  facts,  inadmissible,  283. 

boundaries  proved  by,  when,  392,  300. 

by  whose  declarations  may  be  proved,  276,  283. 

cannot  be  given  to  show  private  matters,  when,  394. 

declarations  made  before  controversy,  280,  283. 

declarations  in  view  of  controversy  incompetent,  when,  380. 

declarations  post  litem  motam  incompetent  to  prove,  281. 

family  records  as  part  of,  383,  390. 

maps  and  documents  as  evidence  of,  283. 

marriage  may  be  proved  by,  when,  286. 

old  documents  and  inscriptions  as  part  of,  283. 

of  facts  of  family  history,  287. 

proof  of  ancient  possession,  292,  297. 

public  records  a  proof  of,  390. 

what  facts  of  family  history  may  be  proved  by,  387,  390. 

when  rights  are  ancient  and  declarants  dead,  279,  290. 

when  competent  to  prove  matters  of  public  and  general  interest,  277, 

290. 
witness  need  not  specify  from  whom  he  heard,  381. 

TRESPASS  — 

how  alleged  in  pleadings,  39. 
TRUSTEE  — 

admissions  of,  not  binding  upon  his  cestui  que  trust  when,  109. 

bound  by  declaration  of  cestui  que  trust  when,  109. 


u. 

UNDERSTANDING  — 

of  witness,  is  admissible,  390,  393. 

witnesses  may  give  their,  of  alleged  slanderous  words  spoken  in  their 
presence,  383,  406. 

UNDUE  INFLUENCE  — 

may  be  shown  by  whom,  334. 
USAGE  — 

adding  instrument  to  contract  by,  173. 
how  established,  161,  173. 
local,  notice  of  must  be  shown,  168,  171. 
meaning  of  words  interpreted  by,  171. 
must  be  certain  and  reasonable,  163,  173. 

general,  161,  173. 

notorious,  162,  170, 

proved  by  the  multiplication  or  aggregation  of  great  number  of 
instances,  164,  178. 

uniform,  161, 170. 
must  not  be  inconsistent  with  a  written  contract,  163,  173. 
not  admissible  unless  pleaded,  161. 
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USAGE  (continued)  — 

qualities  of,  163,  17C. 

what  is,  161,  172. 

when  not  necessarily  general,  163,  170. 

when  not  valid,  166,  172. 
USURY  — 

defendant  must  prove  contract  and  intent,  233L 

must  be  specially  alleged,  233. 

the  facts  must  be  stated  iu  pleading,  233^ 

V. 

VALUE  — 

a  witness  may  give  his  opinion  as  to  the  rental  value  of  property,  474, 
479. 

an  attorney  may  testify  to  the  value  of  his  services.  47.5,  480. 

an  expert  cannot  be  asked  to  what  extent  property  was  damaged,  476, 
482. 
VARIANCE  — 

between  pleadings  and  proof,  25,  32, 
VENDOR  — 

declarations  of,  against  interest  of  purchaser,  inadmissible,  334,  340. 

vendee  must  be  a  purchaser  for  value  to  exclude  declarations  of,  339. 

when  declaration  made  at  the  time  of  selling  property,  338. 

w. 

WAGES  — 

value  of,  how  proved,  487. 
WAIVER  — 

burden  of  proof  of,  is  upon  the  part^  alleging  it,  211,  241. 

of  protection  of  communications  between  counsel  and  client,  49,  50,  51. 

of  privilege  of  confidential   communications  between   hasband   and 
wife,  63. 
of  protection  of  communications  between  physician  and  patients,  58. 
of  witness  in  answering  criminating  questions,  45,  46. 

of  protection  to  communications  between  a  party  and  a  person  d(  - 
ceased,  81,  82. 
AVIDOW  — 

when  incompetent  as  a  witness  in  an  action  for  her  husband's  land,  80. 
WILL— 

construction  of,  159,  160. 

conversations  as  to  intention  cannot  be  resorted  to,  159. 

declarations  of  testator  competent  to  show  intentions  in  making,  354. 

extrinsic  evidence  affecting,  252,  260. 

latent  ambiguity  in,  explained  by  parol,  1.58,  162. 

name  cannot  be  inserted  in,  by  parol,  159,  160. 
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WITNESS  — 

competency  of,  67,  86. 
disease  affecting  his  mind,  66. 
extreme  youth,  66. 

interested  in  the  event  of  the  suit,  67. 
not  believing  in  the  existence  of  God,  66,  C7. 
rehgious  behof,  67.  68. 
competent  to  prove  motives,  12. 

cross-examination  of,  as  to  collateral  facts,  for  the  purpose  of  impeach- 
ment, not  allowed,  20. 
employee  may  state  that  he  was  not  acting  in  the  course  of  his  em- 
ployment, 13. 
former  statement  of,  out  of  court,  competent  to  corroborate  when,  8. 
.   ,  laying  foundation  for  contradicting,  21. 

may  state  effect  produced  upon  him  by  a  letter,  13. 
may  state  that  he  did  or  I'efrajned  from  doing  something  on  account  of 
;  information  received  from  third  person,  12. 

number  as  to  character  limited,  17. 
party  calling,  may  show  contradictory  statements,  19. 
privilege  of,  43. 

of  refusing  to  answer  confidential  communications  with  his  wife, 

53. 
of  refusing  to  answer  questions  tending  to  criminate,  44. 
of  refusing  to  answer  questions  tending  to  degrade,  48. 
of  refusing  to  disclose  state  secrets,  60. 

of  refusing  to  reveal  confidential  communications  with  attorney, 
49. 

WORDS  — 

courts  take  judicial  notice  of  the  customary  abbreviation  of,  93,  94. 
of  the  meaning  of,  93. 

WRITINGS—         ^        • 
■    .idmissions  of  party  in  place  of,  123. 
ancient,  pi'ove  themselves  when,  282. 

a  party  presumed  to  know  the  contents  of,  signed  by  him,  418. 
not  signed  by  both  parties,  174. 
parol  evidence  concerning,  174,  203. 

t>aroli  evidence  of  circumstances  surrounding  the  execution  of,  170. 
parol  evidence  to  complete  an  entire  agreement  of  which  there. is  only 

a  part,  182. 
\yhen  connideration  mentioned  in,  may  be  shown  to  be  different,  179. 
when  need  not  be  produced  or  accounted  for,  129. 


>   George  w. 
l^Svldence 
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